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ARGUED  AND  DETERMINED  1803. 


THE 


Court  of  KING's  BENCH, 


IK 


Trinity  Term, 

In  the  Forty-third  Year  of  the  Reign  of  GEORGE  III. 


MEUX  and  Others,  qui  tam,  against  How  ELL  and  ATLEE. 

'         O 


T 


June  13th. 

HIS  was  an  action  on  the  statute  13  Eliz.  c.  5.  wherein  the  After  a  cre- 

declaration  stated,  that  the   defendants  of  their  malice,  djtorhad 

fraud,  covin,  and  collusion,  on  the  10th  of  June  1802,  at,   &c.  ,.  , 

were  parties  to  a  certain  feigned,  covenous,  and  fradulent  suit  goods  of  his 

against  one  J.  Norton,  in  which  a  certain  feigned,  covenous,  and  debtor,  who 

fraudulent  judgment  against  him,  to  which  the  defendants  were  wasalso  un- 
der engage- 
ment with 

the  creditors'  agent  for  the  sale  of  his  goods,  for  the  purpose  of  discharging  the  rent, 
and  also  certain  book-debts  due  to  such  creditor  and  his  agent,  the  debtor  confessed 
judgment  to  the  defendant,  another  creditor,  for  a  large  nominal  sum,  with  a  defea- 
sance that  execution  should  only  issue  for  such  an  amount  as  would  cover  the  debt 
of  the  defendant,  and  all  the  other  creditors  amongst  whom  a  rateable  distribution  was 
to  be  made  :  held,  that  such  judgment  confessed,  being  in  fact  made  bona  fide,  and 
upon  good  consideration,  was  not  covenous  or  fraudulent  within  the  stat.  13  Eliz.  c.  5. 
although  its  effect  might  be  to  delay  or  hinder  such  first-mentioned  creditor  from 
recovering  the  whole  amount  of  his  demands.  Neither  could  it  be  said  to  delay  or 
hinder  at  all  his  recovering  the  rent  due  to  him,  and  for  which  he  had  distrained, 
such  distress  having  a  legal  priority.  But  it  seems  that  the  penalty  given  by  the  third 
clause  of  the  statute  attaches  as  well  upon  a  covenous  judgment  as  upon  a  covenous 
bond,  though  the  latter  alone  be  named  in  that  part  of  the  clause. 
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also  parties,  was  signed  and  entered  of  record  in  B.  R.  as  of 
Easter  term,  42  Gco.  3.:  by  which  said  judgment  the  defendants 
feignedly,  covenously,  and  fraudulently  recovered  against  the 
said  J.  N.  as  well  a  supposed  debt  of  800/.  as  also  G3s.  damages, 
&c.  to  the  purpose  and  intent  to  delay,  hinder,  and  defraud  the 
plaintiffs  of  their  just  debt,  the  plaintiffs  then  being  creditors  of 
the  said  J.  N.  for  a  debt  of  I76/.  &c.;  which  said  feigned,  co- 
venous  and  fraudulent  judgment,  the  defendants  being  parties 
and  privies  to,  and  knowing  of  the  same,  afterwards,  on  12th 
June  1802,  at,  &c.  did  wittingly  and  willingly  put  in  use,  avow, 
maintain,  and  defend  as  true,  simple,  and  bona  fide,  and  upon 
good  consideration,  contrary  to  the  form  of  the  statute,  &c.;  by 
reason  whereof  an  action  hath  accrued  to  the  plaintiffs,  they 
being  the  parties  aggrieved,  &c.,  to  demand  803/.  3s.,  being  so 
much  contained  in  the  said  feigned,  covenous,  and  fraudulent 
judgment,  &c.  Plea,  nil  debet. 

At  the  trial  before  Lord  Ellenborough  C.  J.  at  the  sittings 
after  last  Hilary  term,  at  Westminster,  the  plaintiff*  recovered 
a  verdict  upon  the  first  count  of  the  declaration  above  stated  ; 
and  upon  a  rule  nisi  obtained  in  the  last  term  for  setting  aside 
the  verdict  (a)  and  entering  a  nonsuit,  or  arresting  judgment, 
which  stood  over  till  now,  the  following  facts  appeared. 

The  plaintiffs  were  brewers,  and  landlords  of  a  public  house 
tenanted  by  J.  Norton,  who  was  indebted  to  them  921. 10s.  for 
three  years'  rent  in  arrear,  and  also  !!(>/.  for  beer  supplied  to 
him  by  the  plaintiffs.  On  the  llth  of  May  1802  the  plaintiffs 
distrained  for  the  921.  10s.  rent  in  arrear,  and  an  agent  was  put 
in  possession  of  the  goods  distrained  on  the  premises,  but  no 
sale  was  made,  Norton  applying  to  them  for  time  to  settle  his 
affairs,  and  agreeing  thslt  the  plaintiff's  agent  should  continue 
in  possession  of  the  distress  in  the  mean  time.  Prior  to  the 
sending  in  the  distress  Norton  was  arrested  by  the  defendants, 
who  were  distillers,  for  421.,  for  which  he  had  at  first  given 
bail,  but  on  the  12th  of  May  was  rendered  in  discharge  of  his 
bail.  On  the  19th  of  May,  Norton  having  agreed  to  dispose  of 

(«)  The  grounds  on  which  the  verdict  was  at  first  impeached  were, 
that  the  judgment  confessed  by  Norton  was  not  under  the  circumstances 
fraudulent  within  the  meaning  of  the  statute  13  Eliz.  c.  5.;  or  if  it  were, 
that  the  verdict  ought  to  have  been  taken  on  another  count  for  the  500/. 
the  amount  of  the  dcfeazance.  But  on  shewing  cause,  the  argument 
and  the  judgment  turned  solely  on  the  first  ground. 
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his  business  to  one  J.  W.,  while  the  plaintiff's  distress  still  con- 
tinued, entered  into  an  agreement  in  writing  with  the  plaintiffs' 
agent  Deady,  whereby  he  requested  him  to  let  .7.  W.  into  pos- 
session of  his  (Norton's)  house  for  307.  good- will,  and  to  sell  by 
appraisement  all  the  goods,  fixtures,  and  stock  in  trade  on  the 
premises  to  J.  W.  before  the  24th  of  May,  and  after  such  set- 
tlement Deady  was  to  pay  all  the  rent,  taxes,  expences,  and  the 
book-debt  due  to  Meux  and  Co.,  and  another  debt  due  to  him, 
(Deady,)  and  another  to  his  brother  ;  the  overplus  to  be  returned 
to  Norton,    &c.     In  consequence  of  this  authority  Deady  pro- 
cured the  goods,  Sec.  to  be  appraised,  and  the  gross  amount  was 
236/.  7s.  3d.,  out  of  which  certain  deductions  were  to  be  made 
for  taxes,  expences,  &c.     The  defendants  being  apprised  by 
Norton  of  these  circumstances,  on  the  25th  of  May,  while  the 
plaintiffs'  agent  was  still  in  possession  under  the  distress,  the 
defendant  Atlee  told  Norton  that  he  should  be  very  sorry  that 
Deady  should  run  away  with  the  whole  of  the  property,  and 
that  if  he  (Norton)  would  consent  to   sign  an  instrument,  he 
wtfuld  give  him  his  discharge  immediately.     What  the  instru- 
ment was  Norton  did  not  know  till  he  had  signed  it ;  but  Atlee 
proposed  that  it  should  be   for  the  benefit  of  the  creditors  in 
general.     Norton  did  not  himself  consult  any  of  his  creditors,  of 
whom  he  had  several ;  but  left  that  to  Atlee.     Norton,  however, 
swore  that  he  did  not  sign  the  instrument  for  the  purpose  of  de- 
feating the  plaintiffs'  distress;  and  at  the  time  of  the  trial  he 
was  still  in  custody  at  the  suit  of  the  defendants.     This  instru- 
ment, which  was  prepared  by  Mr.  Wild,  the  attorney  for  the 
defendants,  was  a  warrant  of  attorney  to  confess  judgment  for 
800/,,  with  a  defeazance   that  execution   should  issue  to  levy 
500/ ,  (which  the  defendants'  attorney  computed  to  be  the  pro- 
bable amount  of  the  debts,)  and  that  with  the  produce  of  the 
sale  an  equal  distribution  should  be  made  amongst  all  the  cre- 
ditors.    Under  this  power  judgment  was  entered  up  on  the  10th 
vt  June,  and  execution  issued  on  the  12th,  when  all"' the  goods 
were  sold  for  about  104/.,  and  no  part  of  the  money  was  paid 
to  the  plaintiffs  either  on  account  of  their  distress  for  the  rent 
in  respect  of  which  the  plaintiffs'  agent  was  still  on  the  pre- 
mises, with  Norton's  consent,  or  for  their  book-debt :  but  a  ten- 
der was  made  to  the  plaintiffs  as  for  the  rent,  (but  less  than 
the  two  years'  rent,)  which  they  would  not  receive.     The  de- 
fendants had  not  previously  consulted  any  of  the  other  creditors 
of  Norton ;  but  Atlee,  in  answer  to  one  of  them  who  afterwards 
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1803.       called  upon  him,  said,  that  he  meant  to  divide  the  money  equally 

"  amongst   the  creditors  as  soon  as  he  could  procure  a  list  of 

qniViim      tnem-     ^n  tne  Part  °f  t'16  defendants,  Mr.  Wild  their  attorney 

ag'rn-t      swore,  that  the  instructions  he  received  from  them  was  merely 

Ho  WELL,     to  take  such  measures  as  the  occasion  required  to  effect  an  equal 

distribution  of  Norton  s  property  amongst  all  his  creditors,  leav- 

f_  5  ]  ing  the  particular  mode  of  doing  it  to  him  (Wild)  ;  in  conse- 
quence of  \vhich  he  prepared  the  warrant  of  attorney  on  which 
the  judgment  in  question  was  entered  up.  The  defeazance  was 
taken  for  500/.,  considering  that  to  be  about  the  amount  of 
Norton's  debts  altogether.  It  was  left  to  the  jury  to  consider 
whether  the  defendants  were  privy  to  the  actual  judgment  and 
execution,  founded  upon  the  power  of  attorney  prepared  by 
Wild  their  agent,  or  merely  to  the  general  object  of  obtaining 
possession  of  the  property  to  prevent  the  plaintiffs  from  satisfy- 
ing their  demand  in  prejudice  to  the  general  creditors.  The 
jury  found,  that  the  defendants  were  privy  to  the  means  used  as 
well  as  to  the  general  object,  and  found  a  verdict  for  the  plain- 
tiffs for  8037. 3s. 

Ershine,  Garrozc,  and  Lawes,  shewed  cause  against  the  rule. 
The  penalty  accrues  within  the  statute  13  E/iz.  c.  5.  (a),  upon 

the 

(a)  The  stat.  13  Eliz.  c.  5.  "  for  avoiding  feigned,  covenous,  and 
*'  fraud  ulent  feoffments,  gifts,  grants,  alienations,  conveyances,  bonds, 
"  suits,  judgments,  and  executions,  as  well  of  lands,  &c.  as  of  goods, 
"  &c.:  which  feoffments,  &c.  have  been  devised  of  malice,  fraud,  covin, 
u  collusion,  or  guile,  to  the  end,  purpose,  and  intent  to  delay,  hinder, 
"  or  defraud  creditors  and  others  of  their  just  and  lawful  actions,  suits, 
"  debts,  accounts,  damages,  &c.  not  only  to  the  let  or  hindrance  of 
"  the  due  course  and  execution  of  law  and  justice,  but  also  to  the 
"  overthrow  of  all  true  and  plain  dealing,"  &c.  declares  and  enacts, 
s.  2.  "  that  all  and  every  feoffment,  &c.  and  all  and  every  bond,  suit, 
"  judgment,  and  execution,  to  or  for  any  intent  or  purpose  before  de- 
"  dared  and  expressed,  shall  be  from  henceforth  deemed  and  taken 
"  (only  as  against  that  person  or  persons,  his  or  their  heirs,  executors, 
"  &c.  whose  actions,  suits,  debts,  accounts,  damages,  &c.  by  such 
"  guileful,  covenous,  or  fraudulent  devices  and  practices  as  is  aforesaid 
"  are,  shall,  or  might  be  in  any  wise  disturbed,  hindered,  delayed,  or 
"  defrauded)  to  be  utterly  void  and  of  none  effect,  any  pretence,  co- 
lour, feigned  consideration,  expressing  of  use,  or  any  other  matter  or 
"  thing  to  the  contrary  notwithstanding."  And  by  s.  3.  "All  and 
"  every  the  parties  to  such  feigned,  covenous,  or  fraudulent  feoff- 
ment, &c.  bonds,  suits,  judgments,  executions,  and  other  things 

"  before 
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the  mere  signing  of  the  fraudulent  judgment,  though  it  should 
not  have  been  successful  in  delaying  or  defrauding  a  creditor,  and 
the  statute  avoids  it  if  obtained  to  the  end  to  delay  creditors.  And 
though  the  latter  part  of  the  third  clause  creating-  the  penalty  only 
refers  in  terras  to  "  so  much  money  as  shall  be  contained  in  any 
"  such  covenous  and  feigned  bond"  dropping  the  other  words, 
"  suits,  judgments,  and   executions,"  coupled  with   the  word 
"  bond"  in  the  former  part  of  the  clause;  yet  the  word  bond  is 
there  put  only,  for  brevity  sake,  as  an  instance  of  the  fraudu- 
lent instruments  and  acts  before  enumerated  in  the  antecedent 
part,  all  of  which  must,  from  the  necessary  construction  of  the 
clause,  and  the  reason  of  the  statute,  be  intended  to  be  included, 
as  if  the  word  "  bond"  were  followed  by  u  "  &c."     And  all  the 
words  occur  again  in  the  subsequent  part  of  the  clause,  where 
the  penalty  is  distributed,  one  moiety  to  the  informer,  the  other 
to  the  party  grieved  by  such  feigned  "  bonds,  suits,  judgments, 
"  and  executions."     The  statute  has  also  the  word  privy  oa  well 
as  party ;  and  it  was  said  at  the  trial,  that  a  man  might  be  a 
party  to  a  fraudulent  judgment  without  being  privy  to  it,  as  if 
he  were  made  a  party  without  his  knowledge  :  but  if  an  autho- 
rity be  given  to  an  attorney  to  effect  a  particular  purpose  for 
another,  that  other  is  bound  by  any  act  of  his  attorney  in  effect- 
ing that  purpose,  it  being  within  the  scope   of  his  authority. 
[Lord  Ellenborough  C.  J.     It  was  left  by  the  defendants  to  the 
discretion  of  their  attorney  in  what  way  to  act  so  as  to  secure 
their  lawful  claim  :  and  though  they  might  be  answerable  civi- 
liter  for  what  was  done  by  him  under  that  authority,    yet   £ 
thought  that  the  defendants  must  have  had   knowledge  of  the 
means  used  in  order  to  subject  them  to  a  penalty,  within  the 
words  of  the  statute.]     At  any  rate,  the  jury  having  found  that 

"  before  expressed,  and  being  privy  and  knowing  of  the  same,  which 
"  shall  wittingly  and  willingly  put  inure,  avow,  maintain,  justify,  or 
"  defend  the  same  as  true,  simple,  and  done,  had,  or  made  bona  fide 
"  and  upon  good  consideration,  or  shall  alien  any  of  the  lands,  goods, 
"  &c.  shall  incur  the  penalty  and  forfeiture  of  one  year's  value  of  the 
"  said  lands,  &c.  and  the  whole  value  of  the  said  goods,  &c.  and  also 
"  so  much  money  as  shall  be  contained  in  any  such  covenous  and, 
"  feigned  bond,  the  one  moiety  to  the  queen,  &c.  the  other  to  the  party 
"  or  parties  grieved  by  such  feigned  and  fraudulent  feoffment,  &c, 
"  bonds,  suits, judgments,  executions,  &c.;  and  also  being  thereof  law- 
"  fully  convicted,  shall  suffer  imprisonment  for  one  half  year  without 
"  bail  or  mainpri/e." 
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the  defendants  were  privy  to  the  means  used,  the  verdict  con- 
cludes that  fact.  Then  here  not  only  the  debt  and  account  of  the 
plaintiffs,  but  the  distress  which  gave  them  possession  of  the 
thing  itself  out  of  which  satisfaction  was  to  be  made  to  them, 
was  delayed  and  hindered  by  the  fraudulent  judgment  and  exe- 
cution which  were  obtained  for  that  express  purpose.  Lastly, 
the  covenous  nature  of  the  judgment  was  evidenced  by  the 
amount  of  the  sum  for  which  it  was  taken,  viz.  800/.,  with  a 
defeazance  to  levy  500/.,  so  much  exceeding  the  defendants' 
own  debt,  which  was  only  427.,  and  for  which  alone  they  were 
authorised  to  take  a  judgment  by  confession,  and  sue  out  execu- 
tion thereon.  And  that  is  not  explained  by  saying  that  it  was 
done  for  the  purpose  of  sharing  the  insolvent's  effects  amongst 
all  the  creditors  ;  for  there  was  no  previous  assent  to  the  credit- 
ors to  take  the  defendants  as  their  paymasters  in  the  distribu- 
tion, nor  had  they  any  knowledge  of  the  fact.  The  covenous 
intent  was  further  evidenced  by  the  defendants  still  holding 
Norton  in  custody  at  their  suit  in  the  original  action  for  their 
own  debt.  It  also  appeared  that  the  judgment  was  expressly 
obtained  for  the  purpose  of  defeating  the  plaintiffs'  distress  for 
rent,  and  the  agreement  with' Norton  for  discharging  their  book 
debt.  [Lawrence  3.  How  could  the  distress,  which  was  in 
first,  be  defeated  by  the  subsequent  judgment  and  execution  ? 
Even  if  there  had  been  no  distress,  the  landlord  was  entitled  by 
the  statute  (a)  to  a  year's  rent  in  arrear,  which  must  have  been 
paid  by  the  sheriff  when  he  levied  under  the  judgment.]  [Lord 
Ellenborough.  The  plaintiffs  were  still  in  possession  under  the 
distress  when  the  sheriff  entered,  and  had  not  sold  under  it. 
Non  constat  but  that  the  sheriff  has  the  rent  in  his  hands  still. 
It  did  not  appear  at  the  trial  how  this  fact  was.  If  then  the 
distress  were  regular,  the  plaintiffs  were  not  delayed  in  point  of 
law  by  the  judgment  and  execution,  though  they  may  have 
been  delayed  in  fact  by  their  voluntarily  withdrawing  themselves 
from  the  distress  which  they  held  at  the  time.  The  question 
may  however  be  open  to  them  to  contend  in  respect  of  their 
claim  for  the  book  debt.]  The  statute  has  the  word  account  $ 
and  here  the  settling  of  their  account  has  been  defeated  by  the 
defendants' judgment  and  execution,  and  the  distress  for  the 
rent  at  least  delayed  in  fact.  The  object  of  the  statute  was  to 
attach  on  fraud,  and  to  extend  protection  even  to  creditors  who 


(«)  8  Ann.  c.  14.  s.  1. 
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had  not  sued  out  process  against  their  debtors  before  such  co-        1803. 
venous  judgments.     But  here  the  plaintiffs'  agent  had  authority        "~~~~" 
from  Norton  to  sell  his  goods  for  the  book  debt  as  well  as  for           • 
the  rent  in  arrear.     It  is  no  answer  to  say  that  the  plaintiffs  may       against 
come  in  with  the  other  creditors  pari  passu ;  for  except  in  cases     HOWELL. 
of  bankruptcy  every  creditor  has  a  right  to  obtain  a  preference 
if  he  can ;  and  here  the  judgment  and  execution  obtained  by 
the  defendants  is  in  effect  to  operate  as  a  commission  of  bank- 
rupt sued   out  by  their  sole  authority,  who  thereby  carve  for. 
themselves  out  of  the  debtor's  effects  in  prejudice  of  another 
creditor  who  had  obtained  a  legal  preference.  r  9  ] 

This  therefore  is  not  like  the  case  of  Holbird  v.  Anderson  («), 
where  a  debtor  being  sued  to  judgment  by  A.  a  creditor,  volun- 
tarily confessed  judgment  to  B.  another  creditor  for  the  amount 
of  his  debt,  who  thereupon  entered  immediately  and  levied  be- 
fore jfl.'s  execution  ;  which  preference  was  holden  good,  and  not 
within  the  stat.  13  Eliz.  c.  5.     That  was  no  more  than  a  race 
for  priority  between  two  creditors,  to  one  of  whom  it  was  com- 
petent for  the  debtor  to  give  a  preference.    [Lawrence  J.    May 
not  a  person  indebted  to  several,  without  the  imputation  of  fraud, 
confess  a  judgment  to  a  trustee  to  enable  him  to  take  all  his 
property  for  the  benefit  of  all  his  creditors  equally  ?  Does  not  a 
court  of  equity  act  upon  the  same  principle  in  the  distribution  of 
assets  ?  And  why  should  there  be  a  previous  consent  of  the  cestuy 
que  trusts,  if  they  consent  afterwards  ?]     It  would  be  fraudulent 
within  the  statute  of  Elizabeth,  if  done  witli  intent  to  defeat  a 
particular  creditor  who  had  obtained  a  priority.     [Le  Blanc  J. 
Then  the  plaintiffs  must  contend  that  it  is  fraudulent  for  a  per- 
son, not  the  object  of  the  bankrupt  laws,  to  make  the  same  pro- 
vision voluntarily  for  the  benefit  of  all  his  creditors,  which  the 
law  compels  to  be  done  in  the  case  of  a  bankrupt  trader.]     It 
might  have  been  different  if  this  had  arisen  from  the  voluntary 
act  of  the  debtor  himself;  or  if  the  defendants  had  procured 
the  judgment  with  the  consent  of  the  other  creditors,  intending 
to  include  the  plaintiffs  ;  but  the  fact  was  not  even  known  to 
the  other  creditors,  nor  was  there  any  schedule  of  them,  nor  were 
the  defendants  declared  to  be  trustees  ;  so  that  but  for  this  dis- 
pute they  might  have  retained  to  themselves  the  whole  fruits  of      [  10  } 
the  judgment  and  execution,  and  the  insertion  of  the  trust  was 
merely  for  the  purpose  of  covering  the  design  of  defeating  the 
plaintiffs'  priority  for  their  own  benefit.     It  is  a  common  rcpli- 

(«)  5  Term  Rep.  235. 
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cation  to  a  plea  by  executors  of  a  judgment  recovered,  which  is 
unsatisfied,  that  judgment  was  acknowledged  by  the  executors 
for  a  larger  sum  than  was  due  to  the  party  :  and  it  would  not  be 
competent  to  rejoin  that  the  testator  owed  so  much  more  to 
other  creditors,  and  that  thejudgment  was  confessed  to  secure 
those  debts  as  well.  [Lawrence  J.  Why  may  not  such  a  plea 
state  that  the  testator  was  indebted  to  A.  B.  and  C.  in  so  much 
respectively,  and  that  the  judgment  was  acknowledged  to  A.  in 
trust  to  secure  all  their  debts  f]  Here  there  was  no  authority 
from  the  other  creditors,  nor  communication  with  them,  which 
put  it  at  least  in  the  power  of  the  defendants  to  disown  the 
trust.  In  Cadogan  v.  Kennett  (a),  Lord  Mansfield  says,  that 
the  stat.  13  Eliz.  cannot  receive  too  liberal  a  construction  in 
suppression  of  fraud  against  creditors.  The  Legislature,  by 
giving  the  penalty  to  the  party  grieved,  whose  debt  is  even  de- 
layed, meant  to  prevent  the  very  attempt  to  defraud  ;  for  even 
at  common  law,  every  proceeding  with  intent  to  defeat  or  delay 
creditors  in  general  is  fraudulent  and  void :  and  here  the  jury 
by  their  verdict  have  found  that  the  plaintiffs  were  parties 
grieved. 

Gibbs  and  Holroyd  in  support  of  the  rule.  The  argument, 
so  far  as  it  relates  to  the  distress,  has  already  received  an  an- 
swer from  the  Court.  The  defendants'  execution  could  not 
countervail  or  delay  the  plaintiffs'  distress,  which  was  in  before. 
The  relinquishment  of  possession,  therefore,  under  the  distress, 
was  the  voluntary  act  of  the  plaintiffs'  agent.  The  defendants 
could  not  authorize  the  sheriff  to  resist  the  distress;  and  it  does 
not  appear  but  that  the  sheriff  has  retained  in  his  hands  sufficient 
to  answer  it.  Then  as  to  the  agreement  between  Norton  and 
Deady,  whe'reby  the  former  gave  Deady  authority  to  sell  his 
effects,  that  at  most  could  only  make  Deady  a  purchaser  of  the 
goods,  and  could  not  transfer  any  property  in  them  to  the  plain- 
tiffs. The  question,  then,  arises  solely  as  the  plaintiffs  were 
simple  contract  creditors  of  Norton,  before  any  suit  commenced, 
at  the  time  of  the  defendants' judgment  and  execution,  whether 
the  plaintiffs  have  been  delayed  by  this  proceeding?  The  statute 
13  Eliz.  must  be  construed  strictly,  not  only  as  it  inflicts  a  pe- 
nalty, but  as  it  also  subjects  the  offender  to  imprisonment.  The 
judgment  must  be  fraudulent  in  fact,  in  order  to  bring  the  party 
obtaining  it  within  the  penalty;  for  the  statute  does  not  merely 


(a)  Cou-p.  434. 
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say  that  the  punishment  shall  attach  if  the  judgment  shall  have        1803. 
the  effect  of  defeating  or  delaying  other  creditors,  but  generally         ~ 
if  it  be  fraudulent.     The  facts  are,  that  while  Norton  was  in  -  tam 

custody  at  the  suit  of  the  defendants,  the  plaintiffs,  by  their  agent       against 
Deady,   procured  him  to  enter  into  an  agreement,  whereby  he     HOWELL; 
first  stipulated  for  the  payment  of  the  plaintiff's  debt,  then  for  the 
debt  ofDeady  himself,  and  afterwards  for  another  debt  to  Dea- 
Jy's  brother.     This  was  an  endeavour  to  overreach  the  defend- 
ants, who,  on  their  part,  were  only  desirous  of  sharing  Norton's 
effects  in  common  with  all  his  other  creditors,  and  who  there- 
upon obtained  the  warrant  of  attorney,  &c.  for  that  purpose. 
Nothing,  therefore,  could  be  more  fair   and  honest  than  their 
object ;  and  it  being  admitted  that  they  might  legally  have  se- 
cured their  own  debt  in  this  manner,  a  fortiori  it  could  not  be 
fraudulent  to  secure  only  an  equal  share  to  themselves  with  the      [  12  ] 
other  creditors  :  the  loss,  if  any,  was  to  themselves.     Norton 
himself  proved  that  the  object  was  to  divide  the  effects  fairly  ; 
and  one  of  the  creditors  who  came  to  inquire,  was  informed  that 
a  division  would   be  made  as  soon  as  the  amount  of  the  debts 
could  be  ascertained  ;  which  is  sufficient  to  shew  that  the  trans- 
action was  not  secret  and  collusive.    In  Estwick  v.  Caillaud  (a), 
Ld.  Kenyan  says,  it  is  neither  illegal  nor  immoral  to  prefer  one 
set  of  creditors  to  another.  And  there  a  deed,  conveying  part  of 
a  debtor's  real  and  personal  property  in  trust  to  divide  amongst 
certain  of  his  creditors,  without  any  fraudulent  intention  of 
thereby  delaying  others  not  named,  was  holden  good.     Again, 
in  Nunn  v.  IVilsmore  (6),  his  lordship   said  that,  putting  the 
bankrupt  laws  out  of  the  question,  a  debtor  might  assign  all  his 
effects  for  the  benefit  of  particular  creditors  ;  and  this  he  states 
without  any  exception  of  cases  within  the  stat.  13  Eliz.  though 
he  immediately  after  proceeds  to  notice  that  statute.     And  in 
Inglis  v.  Grant  (c),  an  assignment  of  all  a  man's  effects  in  trust 
for  creditors  (being  executed  in  India,  and  therefore  not  an  act 
of  bankruptcy  here)  was  deemed  valid,  and  not  fraudulent  in 
itself,  being  intended  honestly  at  the  time,  and  assented  to  by  the 
generality  of  the  creditors.  If  this  transaction  were  to  be  deemed 
fraudulent  every  trustee  may  be  involved  in  fraud  and  subject 
to  the  penalties  of  the  act  who  accepts  a  trust  deed  for  all  a 
roan's  creditors,  without  knowing  from  each  whether  he  had 
agreed  to  it :  and   perhaps  each  party  grieved  might  recover 

!  («)  5  Term  Rep.  121.     (6)  8  Term  Rep.  528.    (c)  5  Term  Rep.  530. 
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[  14] 


on  the  statute.  If,  then,  this  judgjnent  were  noi fraudulent,  its 
effect  in  delaying  a  creditor  will  not  bring  it  within  the  statute  ; 
*  for  otherwise  the  case  of  Holbird  v.  Anderson  (a)  could  not 
have  been  decided  as  it  was.  It  is  even  difficult  to  make  out 
how  the  plaintiffs  have  been  delayed,  as  no  legal  proceedings 
had  been  before  commenced  by  them  for  their  book-debt.  The 
cases  on  which  the  statute  meant  to  attach  were  where  debtors 
endeavoured  to  protect  their  property  against  their  creditors  by 
making  or  giving  pretended  assignments  or  judgments,  for  which 
there  was  in  truth  no  consideration,  or  an  inadequate  one.  Such 
acts  are  void,  according  to  Twyne's  case  (6),  if  done  without 
consideration;  or,  though  given  on  due  consideration,  if  the 
possession  remain  with  the  debtor,  whereby  he  is  enabled  to 
deceive  the  world  by  holding  out  a  false  appearance  of  property: 
but  none  of  those  principles  apply  to  a  case  like  the  present, 
where  the  security  was  given  to  bona  fide  creditors,  who  imme- 
diately took  possession  under  it. 

Lord  ELLENBOROUGH  C.  J.     It  is  not  every  feoffment, 
judgment,  &c.  which  will  have  the  effect  of  delaying  or  hindering 
creditors  of  their  debts,  &c.  that  is  therefore  fraudulent  within 
the  statute  ;  for  such  is  the  effect  pro  tanto  of  every  assignment 
that  can  be  made  by  one  who  has  creditors  :  every  assignment  of 
a  man's  property,  however  good  and  honest  the  consideration, 
must  diminish  the  fund  out  of  which  satisfaction  is  to  be  made 
to  his  creditors.      But  the  feoffment,  judgment,  &c.  must  be 
devised  of  malice,  fraud,  or  the  like,  to  bring  it  within  the  sta- 
tute.    Then  was  this  judgment  of  that  sort?    For  whose  benefit 
was  the  fraud  ?     Norton  has  extinguished  no  debt  by  means  of 
it,  further  than  as  the  execution  shall  turn  out  productive  in  sa- 
tisfying the  demands  of  his  just  creditors.     It  holds  out  no  pro- 
tection to  him  otherwise.     He  is  even  left  under  arrest  at  the 
suit  of  the  particular  creditor,  as  he  was  before  the  judgment 
was  confessed.     Then  how  are  the  defendants  implicated  in  any 
fraud?  Instead  of  having,  as  they  might  have  had,  a  satisfaction 
for  their  whole  debt,  by  having  the  judgment  confessed  to  them 
for  that  alone,  they  forego  that  advantage,  and  take  a  judgment 
confessed  for  the  amount  of  the  debts  of  the  creditors  at  large, 
being  contented  to  come  in  pari  passu  with  the  other  creditors. 
They  have  derived  therefore  no  benefit  to  themselves.    Nor  was 
the  judgment  confessed  in  prejudice  of  any  right  of  the  plaintiffs. 


5  Term  Rep.  235. 


Rep.  SI.  a. 


For 
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For  their  distress  which  was  in  could  not  be  defeated  by  the 
operation  of  the  judgment.  And  as  to  their  book-debt,  they 
hud  taken  no  inchoate  legal  steps  to  recover  it,  for  the  paper 
signed  by  Norton  operated  nothing.  The  judgment  put  the 
plaintiffs  in  the  same  situation  as  the  rest  of  the  creditors.  It 
delayed  the  plaintiffs  indeed  so  far  as  a  proportionable  payment 
to  creditors  in  general  is  a  delay  of  each  of  them  in  particular: 
but  there  was  no  fraud,  no  colour,  no  undue  protection  to  the 
debtor.  The  defendants  were  placed  in  a  worse  situation  than 
if  they  had  taken  the  judgment  for  themselves  alone.  Therefore 
unless  we  were  to  go  the  length  of  saying  that  every  assignment 
to  a  creditor  is  fraudulent  as  to  the  rest  of  the  creditors,  and 
prohibited  to  be  made,  this  was  not  fraudulent.  It  has  none  of 
the  qualities  of  fraud  within  the  act  of  parliament,  which  was 
meant  to  prevent  deeds,  &c.  fraudulent  in  their  concoction,  and 
not  merely  such  as  in  their  effect  might  delay  or  hinder  other 
creditors. 

GROSE  J.  The  statute  in  its  whole  frame  is  calculated  to 
prevent  certain  frauds,  and  to  punish  those  who  are  guilty  of 
them  ;  and  we  must  be  satisfied  that  the  defendants  have  been 
so  guilty  before  we  can  say  that  the  verdict  ought  to  stand, 
which  is  to  induce  that  punishment  upon  them.  The  first  clause 
of  the  statute  speaks  of  judgments,  &c.  devised  of "  malice, 
fraud,  covin,  collusion,  or  guile,"  not  only  to  "  the  let  or  hindrance 
of  the  due  course  and  execution  of  law  and  justice,"  but  also  to 
"  the  overthrow  of  all  true  and  plain  dealing."  The  second  clause 
speaks  of  persons  whose  suits,  debts,  &c.  are  hindered,  delayed, 
or  defrauded  "  by  such  guileful,  covenous,  or  fraudulent  devices 
and  practices  as  aforesaid."  And  the  third  section  inflicts  punish- 
ment upon  such  as  put  in  ure,  &c.  "  as  true,  simple,  and  done 
bonafide  and  upon  good  consideration,''  such  acts.  This  satisfies 
me  that  if  the  judgment,  &c.  be  given  bona  fide  and  upon  good 
consideration,  it  is  not  within  the  act.  Here  there  is  nothing 
like  a  fraud.  And  it  makes  one  shudder  to  think  that  persons 
•who  appear  like  the  defendants  to  have  acted  most  honestly 
should  have  been  in  any  hazard  of  being  subjected  to  punish- 
ment for  having  endeavoured  to  procure  an  equal  distribution 
of  their  debtor's  effects  amongst  all  his  creditors.  Their  con- 
duct was  meritorious,  and  the  judgment  confessed  by  Norton 
•was  not  covenous  or  feigned,  but  given  bonS.  fide  and  upon 
good  consideration  for  debts  due  to  the  defendants  and  the 

other 
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other  creditors.     Therefore  I  think  there   ought  to  be  a  new 
trial. 

LORD  ELLENROROUGH  C.  J.  then  observed,  that  he  thought 
the  third  clause  of  the  act  imposing  the  penalty,  which  in  one 
part  only  mentions  the  word  bond,  had  had  a  fair  construction 
put  upon  it  by  the  plaintiffs  counsel ;  and  that  it  must  be  taken 
to  extend  to  feoffments,  judgments,  &c.  as  mentioned  in  the 
other  parts  of  the  clause. 

LAWRENCE,  and  LE  BLANC,  Justices,  declared  themselves 
of  the  same  opinion  for  the  defendants. 

Rule  absolute. 


charge  un- 
der the  rule 
of  Court 
5  W.      M. 


Monday,  ,         _ 

Jinn   I3M.  F4OWULL  (Igamst  13INGIIAM. 

The  delivery     A    RULE  called  on  the  plaintiff  to  shew   cause  why  a  writ  of 

•c  .ara~          supersedeas  should  not  issue   to   discharge   the  defendant 
lion  against  ,r 

a  prisoner      ou*-  °*  custody  upon  filing  common  bail,  the  plaintiff  not  having 

thoughwith-  filed  a  bill  in  due  time.  The  defendant  was  committed  to  cus- 
in  two  terms,  tody  on  the  6th  of  November,  on  a  writ  then  returnable  at  the 
^  suit  of  the  plaintiff :  a  declaration  was  delivered  to  the  defend- 
no  bill  filed  ant,  then  in  custody,  on  the  llth  of  February :  on  the  23d  of 
before  :  and  jfpril  interlocutory  judgment  was  signed  for  want  of  a  plea,  and 
he  is  entitled  this  appljcation  was  not  made  till  the  10th  of  May. 
to  his  dis-  THI-II 

Milles  shewed  cause,  and  contended  that  it  was  not  necessary 

that  a  bill  should  be  filed  within  two  terms  after  the  arrest :  it 
was  sufficient,  as  against  a  prisoner,  that  a  declaration  was  de- 
livered within  that  period.  But  at  any  rate  the  irregularity,  if 
any,  had  been  waved,  by  not  applying  sooner  than  the  10th  of 
May  to  set  aside  the  proceedings  ;  and  he  referred  to  Gehegan 
v.  Harper  (a)  and  Pearson  v.  Razvlhigs  (ft). 

Per  Curiam.  By  the  rule  of  Court,  5  W.fy  M.t  if  there  be 
no  declaration  delivered  against  a  prisoner  within  two  terms  he 
is  entitled  to  be  discharged.  But  there  can  be  no  declaration 
if  there  be  no  bill  filed  before.  Quoad  the  rule  of  Court,  there- 
fore the  delivery  of  the  declaration  was  a  nullity,  and  the  de- 
fendant is  entitled  to  his  discharge. 

Marryat  was  to  have  supported  the  rule. 

Rule  absolute  (c). 

(«)  1  //.  Blac.  251.  (b)  1  East's  Rep.  77. 

(c)  But  the  delivery  of  a  declaration  is  sufficient,  without  a  bill 
where  the  prisoner  is  in  custody  upon  process  by  original,  i'l'idd's 
Pi  ad.  '.'01. 
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The  KING  against  MORRIS. 
The  KING  aga'mst  STEWARD. 

A  N  information  in  nature  of  quo  warranto  riled  by  leave  of  Where  the 
the    Court  (o)    against   the    defendant,     Morris,    charged   election  of 
that  he  exercised  the  office  of  mayor  of  the  borough  and  town       ?         ! 
of  IVeymoulh  and  Melcombe  Regis,  without  any  legal  warrant,   bythema- 
&c.  from  the  21st  of  Sept.  1801,  to  the  21st  of  Sept.  1802.    To  jority  of  an 
which  he  pleaded,  that  king  James  I.  by  charter  dated  1st  of  assemD«y 
July,  in  the  14th  year  of  his  reign,  granted,  that  the  mayor,  SCVCrai  jnt(,_ 
aldermen,  bailiffs,  burgesses,  and  commonalty  of  the  said  borough  gral  definite 
and   town,  and  all  the  burgesses  and    inhabitants    thereof,  by  parts  of  a 

whatever  names  theretofore  known,  should  be  one   body  cor-  corPoratIon 

,       ,.  .  ,.  and  other 

porate  and  politic,  &c. :  that  there  should  be  a  mayor,  divers  burgesses 

aldermen,    two   bailiffs,    and  twenty-four  principal    burgesses  and  inhabi- 
who  should  be  assistant  unto  the  mayoi*,  aldermen,  and   bailiffs  tants/or  Me 
for  the  time  being  in  matters  concerning  the  borough  and  town.   , 
He  then  constituted  one  J.  Roye  to*  to  be  the  first  mayor  until  one  of  such 
the  feast  of  St.  Michael  then  next  ensuing,  and  from  thence-  definite  inte- 
forth  until  another  should  'in  due  time  be  chosen  into  the  office  ;  §.    Parts> 
and  eleven  persons  to  be  the  first  aldermen,  who  were  to  con-     .  Upiow  a 
tinue  for  life,   unless  removed   for   reasonable    cause   by    the  majority  of 
mayor,  aldermen,  bailiffs,  and  principal  burgesses  for  the  time  its  proper 
being;  and  two  other  persons   named  to  be  the  first  bailiffs;  nul"t»er, 
and   twenty-four   other  persons  named   to  be  the  principal  bur-  ger  be  reprc. 
gesses,  to  continue  for  life,  unless  amoved  for  reasonable  cause  sented  in 
by  the  said  mayor,  aldermen,  bailiffs,  and  principal  burgesses  suc^  corpo- 

for  the  time  being,  or  the  greater  part  of  them.     The  king1  also  !^  e  assf' 
*  bly,  and  the 

granted    that  the  mayor   and    aldermen  jor  the  time  being,  or  whole  cor- 

the  major  part  of  them,  from   time  to  time,  and  at  all  times    porationwas 
thereafter  for   ever,    might   yearly    chuse    and    name   in   the  thereby  dis- 

Guildhall,    &fc.,    being   congregated  and  assembled  together  on  s°  \c  '  tin° 

.  c  no  longer 

the    feast    of    St.   Michael,    four    of    the   burgesses    or   inha-  capable  of 

bitants   of  the  borough   and    town,    of  which    four  so    to   be  continuing 
named   and  chosen,  the  mayor,    aldermen,   bailiffs,    principal  itse^- 
burgesses,  and  other   burgesses  and  inhabitants  for  the   time     ' ec  l™ 
being,  (they  being  also  for  that  purpose  thereupon  the  same  day     *[  18  ] 
congregated  and  assembled  together)  should  by  the  greater  part 
of  the  voices  of  them  so  assembled  together  chuse  one  to  be  mayor, 
who  should  be  sworn  into  office   before  the   last  mayor,  or  the 

(«)  Vide  ante,  213. 

recorder 
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recorder  for  the  time  being,  in  the  presence  of  all  the  aldermen 
and  principal  burgesses  for  the  time  Icing  which  should  be  then 
present,  and  should  execute  the  said  oflice  for  one  whole  year, 
and  until  another  mayor  was  appointed,  &c.  And  in  case  at 
the  death  or  amotion  of  any  of  the  aldermen  by  the  mayor  and 
rest  of  the  aldermen,  &c.  for  the  time  being  there  should  not 
be  eight  aldermen  surviving  and  remaining,  it  should  be  law- 
ful for  the  mayor  and  aldermen  surviving  and  remaining,  and 
also  for  the  bailiffs  and  principal  burgesses  for  the  time  being, 
or  the  greater  part  of  them,  in  the  Guildhall  assembled,  so 
many  as  they  should  zcant  of  the  aforesaid  number  of  eight  alder- 
men out  of  the  burgesses  and  inhabitants  to  elect,  &c.  who 
should  remain  for  life,  unless  amoved,  &c."  and  should  be 
sworn  into  office  before  the  mayor  for  the  time  being.  And 
it  was  further  granted,  that  every  mayor,  if  not  amoved, 
should  immediately  after  the  execution  of  his  ofiice  be  an  alder- 
Charter  of  man.  The  plea  then  stated  the  acceptance  of  the  charter, 
Gco.  2.  and  that  by  a  subsequent  charter  of  Geo.  2.  dated  19th  of 

August  1747,  reciting  the  former  charter,  and  that  the  corpora- 
tion had  been  under  a  mistake  in  their  construction  of  it  rela- 
tive to  the  election  of  the  mayor  and  bailiffs,  and  that  by  a 
judgment  of  B.  R.  against  Richard  Tucker,  affirmed  in  parlia- 
ment, it  had  been  determined  that  an  alderman,  though  an  in- 
habitant or  burgess,  was  not  capable  of  being  elected  mayor,, 
which  by  parity  of  reasoning  would  extend  to  the  election  of 
bailiffs,  the  King  granted  for  the  explanation  of  the  same, 
that  the  aldermen  for  the  time  being  might  be  capable  of  being 
elected  to  the  respective  offices  of  mayor  and  bailiffs  in  the  man- 
ner prescribed  in  the  former  charter  for  the  election  of  a  mayor 
and  bailiffs  ;  and  that  the  capital  burgesses  might  be  capable  of 
being  elected  to  hold  the  respective  offices  of  mayor,  aldermen, 
and  bailiffs  :  which  charter  was  also  accepted.  The  plea  then 
stated,  that  since  the  acceptance  of  the  charter  of  James  I. 
the  mayor  and  aldermen  for  the  time  being,  or  the  major  part  of 
them,  have  from  time  to  time  congregated  and  assembled 
themselves  together  in  the  Guildhall,  &c.  on  the  feast  of  St. 
Michael,  for  the  purpose  of  choosing,  and  being  so  there  con- 
gregated and  assembled,  have  on  that  day  in  each  year  chosen 
[  20  ]  and  nominated  four  burgesses  or  inhabitants  for  the  purpose 
mentioned  in  that  charter ;  and  that  on  the  feast  day,  &c.  the 
mayor,  aldermen,  bailiffs,  principal  burgesses,  and  other  bur- 
gesses and  inhabitants  for  the  time  being,  have  congregated  and 

assembled 
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assembled  themselves  together  in  the  Guildhall,  for  the  purpose  1803. 
of  chusing  one  of  the  four  so  nominated  to  be  mayor.  That  ~~ 
at  time  of  the  defendant  Morris  &  election  to  be  mayor,  E.  T. 


Steward  was  mayor  and  also  an  alderman,  and  at  the  same  time  MORRIS. 
there  were  eight  aldermen  and  no  more   (including  Stezcard  the 

then   mayor,  and   also  including  S.Weston,  who  was  then  one  State  of  the 

of    the    bailiffs,)   and    two    bailiffs  (including   Weston  also    an  corporation 

4-     J     -f  1 

alderman),  and  eight  principal  burgesses  and  no  more,  and  an  at  aej^ia~f 

ic-  f    »  i       i  j  •   i    u-*  T*  *u        ant's  election. 

indefinite  number  ot  other  burg-esses  and  inhabitants.     It  then   ^  persons 

stated   the  congregation  and  assembly  of  the  then  mayor  and  of  thcdefi- 

aldermen  on  the  21st  September  41  Geo.  3.  for  the  purpose  of  nite  integral 

chusing  four  burgesses,  to  the  end  that  one  might  be  chosen  Pai 

mayor,  and  that  being  so  congregated  and  assembled  they  chose 

the  defendant  Morris  and  three  others.     That  the  then  mayor, 

and  six  of  the  then  aldermen  besides  the  then  mayor,  attended 

and  were  present  at  that  congregation  and  assembly  for  the  pur- 

pose aforesaid,  and  voted  and  acted  thereat.     That  on  the  same 

day  the  then  mayor,  bailiffs,  principal  burgesses,  and  other  bur- 

gesses and  inhabitants  duly  summoned,  did  congregate  and  as- 

semble themselves  for  the  purpose  of  choosing  one  out  of  the 

four,  &c.  to  be  mayor;  and  on  that  occasion  the  then  mayor, 

and  seven  of  the  then  aldermen,  (including  one  who  was  the  said 

then  mayor,  and  one  other  who  was  one  of  the  then  bailiffs,)  and 

the  then  two  bailiffs,  and  six  of  the  then  principal  burgesses,  and 

a  large  number  of  the  then  burgesses  and  inhabitants  attended 

the  assembly  and  congregation  for  the  purpose  aforesaid,  and 

voted  and  acted  thereat  on  that  occasion  ;  and  the  said  mayor, 

aldermen,  bailiffs,  principal  burgesses  and  other  burgesses,  &c. 

being  then  and  there  congregated  and  assembled  for  that  purpose,      [  21  ] 

did,  by  the  greater  part  of  the  voices  of  them  so  assembled  together, 

chuse  the  defendant,  being  one  of  the  four,  &c.  to  be  mayor  for 

the  year  next  ensuing  :  and  so  he  made  title  to  the  office. 

The  replication  did  not  traverse  any  of  the  facts  stated  in  the  Replication. 
plea,  and  only  introduced  a  further  clause  in  the  charter  of 
James  I.,  whereby  he  granted,  that  if  any  of  the  twenty-four 
principal  burgesses  for  the  time  being  should  die,  or  be  amoved, 
or  depart,  it  should  be  lawful  to  the  mayor,  aldermen,  and  other 
principal  burgessesybr  the  time  being,  or  the  greater  part  of  them, 
to  assemble  and  congregate  themselves  in  the  Guildhall,  and 
there  one  other  or  more  others  of  the  burgesses  or  inhabitants  in 
the  place  or  places  of  him  or  them  so  dead,  &c.  to  elect,  to  fill  up 
the  aforesaid  number  of  twenty-four  principal  burgesses,  &c.  It 

then 
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then  staled,  tlial  the  said  mayor,  aldermen,  and  principal  bur- 
gesses having  disregarded  the  directions  of  the  said  charter, 
and  neglected  to  fill  np  the  number  of  twenty-four  principal 
burgesses  by  proper  elections  from  time  to  time  as  vacancies 
happened,  whereby  the  number  was  reduced  at  the  time  of  the 
supposed  election  of  the  defendant  to  eight  and  no  more,  the 
supposed  elective  assembly  at  which  the  defendant  was  elected 
was  not  duly  constituted,  and  the  defendant  not  duly  elected  mayor. 
Concluding  with  a  verification. 

To  this  there  was  a  demurrer,  assigning  for  special  causes, 
1.  That  the  replication  attempts  to  put  in  issue  to  be  tried  by 
the  country  mere  inferrence  and  matter  of  law  ;  viz.  Whether 
the  defendant  were  or  were  not  duly  elected  mayor,  the  same 
replication  admitting  all  the  facts  and  circumstances  attending 
that  election  as  alleged  in  the  plea.  2.  That  the  replication  is 
argumentative,  and  no  certain  and  sufficient  issue  can  be  taken 
thereon.  3.  That  it  is  in  other  respects  defective,  &c.  Joinder 
in  demurrer. 

The  pleadings  were  similar  in  the  case  of  Steward,  who  was 
elected  mayor  the  ensuing  year. 

Temphman  in  support  of  the  demurrers.  The  replication, 
which  does  not  traverse  any  fact  in  the  plea,  or  set  forth  any 
new  matter,  but  only  shews  how  vacancies  amongst  the  principal 
burgesses  may  be  filled  up,  (which  is  immaterial  to  the  question 
concerning  the  legality  of  the  election  of  mayor,)  is  certainly 
bad;  but  the  material  question  will  arise  on  the  plea,  which 
states,  that  at  the  time  of  the  defendant's  election  to  be  mayor, 
the  principal  burgesses,  which  ought  to  have  been  twenty-four 
in  number,  were  reduced  to  eight  only  ;  and  therefore  it  will  be 
contended,  on  the  authority  of  JR.  v.  Bellringer  (a)  and  R.  v. 
Miller  (b),  that  there  could  be  no  due  election  of  the  defendant 
for  want  of  a  majority  existing  of  one  of  the  integral  parts  of  the 
corporation,  necessary  to  congregate  with  the  rest  in  the  forma- 
tion of  a  lawful  corporate  assembly,  by  whom  such  election  was 
to  be  made  (c).  But  it  is  observable,  that  the  charter  in  naming 
the  principal  burgesses,  always  adds,  "for  the  time  bein%,  or  the 
major  part  of  them  ;"  the  natural  construction  of  which  words 
must  be  taken  to  be  the  major  part  of  the  then  existing  principal 
burgesses.  And  less  inconvenience  will  ensue  from  this  than 

(a)  4  Term  Rep.  810.  (6)  6  Term  Rep.  26s. 

(c)  The  prosecutor's  counsel  intimated,  tl  a:  he  should  make  his 
stand  on  this  point. 

from 
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from  the  stricter  construction  which  has  prevailed  in  some  of 
the  cases ;  for  if  no  election  can  be  made  but  by  a  corporate 
assembly  formed   by  a  *  majority  of  each  integral  part,  it  will 
tend,  as  it  has  already  done  in  several  instances,  to  the  dissolution 
of  the  corporation  by  the  accidental  loss  of  members  before  va- 
cancies can  be  filled  up ;  whereby  many  prescriptive  burthens  of 
repairing  ports,  roads,  &c.  are  extinguished,  and  the  benefit  lost 
to  the  public.     Whereas  if  it  appear  that  a  corporation  pur- 
posely keep  down  the  proper  number,  the  mischief  may  be  soon 
rectified  by  application  to  this  court  for  a  mandamus  to  them  to 
proceed  to  an  election  to  fill  up  their  body.     But  whatever  the 
legal  interpretation  of  such  words  in  a  charter  might  be  if  they 
stood  alone,  yet  here  the  natural  construction  of  them  is  aided 
by  other  words  ;  for  in  the  clause,  giving  the  election  of  mayor, 
the  words,  "for  the  time  being"  are  applied  to  other  burgesses 
and  inhahitants  of  the  borough  as  well  as  to  the  principal  bur- 
gesses, the  former  of  which  being  an  indefinite  body,  those  words 
must  necessarily  have  been  meant  to  apply  to  the  major  part  of 
the  then  existing  body.  For  the  same  expression  cannot  be  taken 
to  have  two  different  meanings  as  applied  to  different  words  con- 
pled  together  in  the  same  sentence.     And  this  is  still  further 
evinced  by  the  subsequent  direction  given  concerning  the  swear- 
ing in  the  mayor  elect,  which  is  to  be  done  before  the  last  mayor 
and  recorder,  in  the  prt^ence  of"  all  the  aldermen  and  principal 
"  burgesses  for  the  time  being,   which  should  be  then  present ;" 
plainly  interpreting  the  words  "for  the  time  being"  with  refer- 
ence to  the  members  of  the  corporation  then  in  fact  assembled. 
Besides,    in  R.  v.  Bellringer  (a)  Lord  Kenyan  did  not  adopt  the 
construction  contended  for  by  either  of  the  parties  on  the  strict, 
legal,  and  grammatical  sense  of  the  words,  but  proceeded  merely 
on  what  he  thought  must  have  been  the  meaning  of  the  Crown 
as'expressed  in  the  charter  then  under  consideration.     It  was, 
besides,  the  first  time  when  the  legal  import  of  the  words  "for 
"  the  time  being,"  came  directly  in  judgment,  and  the  conse- 
quences of  the  construction  then  adopted  were  not  so  fully  de- 
veloped at  that  time  as  they  have  been  since.     But  that  those 
words  do  not  necessarily  carry  the  meaning  then  assumed  is  evi- 
dent from  a  prior  case  of  R.  v.  Monday  (b);  and  in  the  subse- 
quent case  of  R.  v.  Hoyte  (c)  an  election  by  the  major  part  of  the 
existing  body,  though  less  than  a  majority  of  the  whole  definite 
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(a)  4  Term  Rep.  810. 

VOL.  IV. 


(6)  Cotup.  530. 
C 


(c)  6  Term  Rep.  430. 

number 
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180*3.  number  required  by  the  constitution,  was  holden  good  upon  the 
ground  of  a  usage  to  that  purpose.  [  IMKI  etice  J .  That  case, 
against  wn'cQ  was  tnat  °f  a  prescriptive  corporation,  went  on  the  ground 
MORHIS.  that  the  usage  was  evidence  of  a  charter  in  which  such  a  power 
of  election  was  expressly  given.]  Then  as  to  the  case  of  R.  v. 
Miller  (a),  the  original  definite  body  of  forty-eight  was  reduced 
to  nineteen,  of  whom  only  three  attended  the  election;  and 
therefore  it  was  unnecessary  to  decide  whether  there  should  be 
a  majority  of  each  integral  part  existing  in  order  to  form  a  cor- 
porate assembly:  for  it  was  enough  there  to  set  aside  the  elec- 
tion, that  a  majority  of  the  existing  body  did  not  attend.  It  is 
true,  that  Lord  Kenyott  there  (b)  referred  to  R.  v.  Bel/ringer  as 
deciding  that  there  must  be  a  majority  of  each  integral  definite 
part  existing  in  order  to  preserve  a  corporation  :  but  that  is  a 
mistake ;  for  that  case  did  not  turn  upon  any  question  as  to  the 
existence  of  a  majority  of  an  integral  part,  but  of  the  whole  cor- 
porate body.  Whereas  the  whole  definite  body  of  this  corpora- 
tion might,  by  the  charter  of  George  2.,  amount  only  to  thirty- 
l  *«>  J  two  persons,  viz.  eight  aldermen,  including  the  mayor  and  two 
baililfs,  and  twenty-four  principal  burgesses ;  and  here  there 
were  seventeen  persons  of  the  existing  definite  integral  parts, 
forming  therefore  a  majority  of  the  whole. 

Dampier  contra.  It  is  sufficient  to  invalidate  the  defendant's 
election  that  there  was  not  existing  at  the  time  a  majority  of  the 
definite  body  of  twenty-four  principal  burgesses,  without  which 
there  could  be  no  legal  corporate  assembly  for  any  purpose 
where  that  integral  part  formed  a  constituent  part  of  the  elective 
body.  Every  integral  part  must  be  present  at  a  corporate  as- 
sembly by  a  majority  at  least  of  its  proper  numbers,  though  the 
major  part  of  all  present,  when  so  assembled,  are  competent  to 
make  an  election,  without  the  concurrence  of  a  majority  of  each 
particular  part.  It  appears  by  the  replication,  that  the  charter 
expressly  requires  that  upon  the  death  or  amotion  or  non-resi- 
dence of  any  of  the  twenty-four,  the  mayor,  aldermen,  and  other 
principal  burgesses  for  the  time  being,  or  the  major  part  of  them, 
shall  elect,  &c.  and  jill  up  the  aforesaid  number  of  twenty-Jour 
principal  burgesses.  There  the  word  other  is  introduced  as 
designating,  from  the  necessity  of  the  occasion,  that  the  election 
was  to  be  made  by  the  remaining  burgesses  :  but  in  all  other 
cases  where  the  principal  burgesses  are  mentioned  generally, 

(a)  6  Term  Rep.  26*8.  (6)  Ibid.  278. 

the 
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the  twenty-four  must  necessarily  be  meant.  Every  argument  1803. 
now  urged  by  the  defendant's  counsel  upon  the  meaning  of  the 
words  "for  the  time  being,"  was  discussed  in  R.  v.  Bel/ringer  (a), 
and  over-ruled  ;  and  therefore  it  is  unnecessary  to  do  more  than 
refer  to  that  case,  in  which  the  corporation  of  Bodmin  was 
holden  to  be  dissolved.  And  the  judgment  in  R.  v.  Miller  (b) 
goes  the  whole  length  of  this  case.  That  turned  upon  the  dis- 
solution of  an  integral  part,  for  want  of  a  majority  existing  of 
its  proper  number;  by  reason  of  which  the  whole  corporation 
was  gone,  being  unable  to  continue  itself. 

Templeman,  in  reply,  endeavoured  to  distinguish  this  from 
the  cases  cited  by  the  words,  "for  the  time  being"  "  or  the  ma- 
"jor  part  of  them,1'  being  attached,  and  having  reference  to  in- 
habitants, who  being  an  indefinite  number,  must  necessarily  be 
understood  of  the  major  part  of  those  then  in  existence. 

Lord  ELLENBOROUGH  C.  J.     No  grammatical  construction 
will  admit  that  the  words   "for  the   time  being"  should    refer 
merely  to  the  word  inhabitants  as  the  antecedent  last  named  ; 
they  must   certainly  refer    to  all  the  constituent  parts  of  the 
corporation  before  named.     The  only  doubt  which  can  be  or 
has  been  raised  in  this  and  other  cases,  is,  whether  those  words 
do  not  confine  the  description  to  the  actually  existing  state  of 
the  corporation  at  the  time  of  the  election  ?  but  for  this  there  is 
no  foundation.     It  is  clear  that  "for  the  time  being"  means  no 
more    than   hodierne  diurne.      A  corporation  is  a  fluctuating 
body,  changing  its  members  from  day  to  day.     Certain  persons 
are  first  named  in  the  charter,  on  whom  the  powers  are  in  the 
first  instance   conferred   nominatim ;    as   they  die,   the   same 
powers  are  to  be  continued  to  others  who  succeed  them.     To 
such  the  words  "for  the  time  being"  refer  in  succession.     The 
king  grants  to  A.,  B.,  &c.,  who  are  named  as  mayor  and  alder-      [  27  ] 
men  in  the  charter,  certain  powers ;    and    then  he  continues 
the  same  powers  to  all  other  persons  who  for  the  time  being 
shall   be  mayor  and  aldermen.     This  is  the  plain  meaning  of 
the  words,  which  obviates  all  kind  of  difficulty  in  the  miscon- 
struction of  them  as  applied  only  to  the  existing  majority  at  the 
time.     The  same  words  occurred  in  the  case  of  The  King  v. 
Rellringer,   and    received    the  same  construction.     The   con- 
veniences and  inconveniences  of  the  one  or  the  other  construc- 
tiou  are  nearly  balanced.     Where  a  corporation  consists  of  se- 


(a)  4  Term  Rep.  810. 


6  Term  Rep.  268. 


C  2 


veral 


27 


CASES  IN  TRINITY  TERM 


Tin-  KING 

against 
Mou  ui  s. 


1803.  veral  definite  integral  parts,  there  must  be  a  majority  of  each 
such  integral  part  in  order  to  constitute  a  corporate  assembly  of 
the  whole.  It  is  the  same  as  if  an  election  were  ordered  to  be 
made  by  three  distinct  corporations,  in  which  case  a  majority  of 
each  corporation  must  meet  in  order  to  constitute  an  elective 
assembly.  Here  there  did  not  exist,  at  the  time  of  the  defend- 
ant's election,  a  majority  of  one  of  the  integral  parts  of  the  corpo- 
ration, namely,  the  twenty-four  principal  burgesses;  and  there- 
fore the  election  was  invalid. 

GROSE  J.  No  solid  distinction  can  be  made  between  this 
case  and  that  of  The  King  v.  Kellringer.  The  question  turns 
on  the  intention  of  the  crown,  to  be  collected  from  the  charter ; 
and  that  intention  was,  that  each  integral  part  should  be  repre- 
sented in  the  corporate  assembly  by  a  majority  of  its  own  body  ; 
in  the  instance  of  the  twenty-four,  by  the  greater  part  of  them, 
that  is,  of  the  twenty-four/br  the  time  being ;  which  means  the 
greater  part  of  those  persons  who  should  at  any  future  time  con- 
stitute the  body  of  twenty-four. 

LAWRENCE  5.  It  was  plainly  the  meaning  of  the  crown,  in 
[  28  ]  constituting  a  definite  number  of  persons  as  an  integral  part  of 
the  corporation,  and  requiring  an  election  to  be  made  by  the 
greater  part  of  them  assembled  with  the  rest,  that  a  majority  of 
the  whole  integral  part  should  meet.  For  it  could  not  be  pre- 
sumed that  the  corporation  would  suffer  the  body  to  dwindle, 
but  rather  that  they  would  keep  up  their  proper  number  accord- 
ing to  the  direction  of  the  charter. 

LE  BLANC  J.  After  the  determination  in  The  King  v.  Bell- 
ringer,  eleven  years  ago,  followed  up  by  The  King  v.  Miller, 
and  considering  that  the  question  arises  on  the  face  of  the  re- 
cord, it  would  be  impossible  for  the  Court  to  decide  in  contra- 
diction to  those  cases,  unless  stronger  arguments  were  adduced 
against  them  than  I  think  can  be  done.  Therefore  the  only 
ground  left  for  the  defendant  was  to  distinguish,  if  possible,  this 
case  from  that  of  The  King  v.  Bellringer :  but  that  has  not  been 
done.  The  argument  relied  on,  drawn  from  the  words  "for  the 
time  being"  has  already  received  a  satisfactory  answer  from  the 
Court;  namely,  that  the  election  is  to  be  made  by  the  natural 
body^br  the  time  being,  of  whom  the  different  parts  of  the  cor- 
poration shall  be  then  properly  composed. 

Judgment  of  Ouster. 
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DENN.  on  the  Demise  of  JACKLIN.  against  CARTRIGHT. 

June  \5th. 
TN  ejectment  for  a  messuage  and  lands,  tried  before  Graham  B.  -^  agrees  by 

at  the  last  Lincoln  assizes,  the  demise  was  laid  on  the  14th  ^ 

<in  t'-suiiL  io 

of  May  1802,  and  the  notice  to  quit  was  dated  24th  September  B.  onccrtain 
1801,  and  served  a  week  before  Old  Michaelmas ;  and  it  was  to  terms,  pro- 
quit  the  messuage  and  lands,  holden  by  the  defendant  of  M.  At-  videdB-  ^H 

....  T     continue  C. 

kinson,  at  the  end  of   the  then  current  year  of  his  tenancy.     It  j)is  tenant 

appeared  that  the  estate  in  question  originally  belonged  to  At-  not  for  one 
kittson,  and  was  by  him  contracted  to   be  sold  to  the  defendant  yea>'  wth'> 

Cartriaht,  who  was  let  into  possession  under  that  contract  at    "  J'om 

I/car  to  't/cffr 
Old  May-day  (12th)  1801,  and  paid  30/.  part  of  the  purchase-  ^  having 

money,  as  a  deposit  for  securing  the  performance  of  the  con-  just  before 
tract ;  but  not  having  been   able  to  complete   his   purchase  in  keen  ^  'nto 
time,  the30/.  became  forfeited.    On  the  llth  of  July  following  ^j^^on- 
the  lessor  of  the  plaintiff,  Jacklin,  applied  in  company  with  the  tract  for  the 
defendant,  to  Atkinson  to  purchase  the  estate.     Atkinson  said  purchase  of 
there  was  one  condition  only   on  which  he  would   sell  to  him,  theestate, 
which  was,  that  Cartright  should  continue  tenant,  not  for  one  year  nad  failed  to 
only,  but  from  year  to  year ;  to  which  Jacklin  agreed.  The  treaty  pay  for  in 
for  the  purchase  was  then  entered  upon  and  concluded  for550/.  time,  and 

and  the  agreement  reduced  into  writing,  witnessed  by  Cartri^ht,  !?      , Ce7 

3  &.        fore  forfeit- 

but  nothing  was  mentioned  in  the  written  agreement  respecting  e(j  jjj9  ,jep0_ 

the  condition  of  his    continuing  tenant.     Upon  this  condition,  sit;)  and  A. 
however,  Jacklin,  who  was  to  have  deposited  50/.  as  earnest  of  thereupon 
the  purchase,  not  being  able  to  lay  down  then  more  than  20/.,     *.    ^ ,  /• 
*M.  Atkinson  agreed  to  give   up   to  the  defendant  the  30/.  (a)  fcited  depo- 
which  had  been  forfeited  by  him,  and  let  it  go  in  part  of  the  de-  sit  as  part  of 
posit  ;  and  Jacklin  was  to  pay  the  interest  on  the  remainder  of  thepurchase 
the  purchase-money  from  the  12lh  May  1801.  And  a  conveyance  ancj  g  after- 
was  afterwards  executed  from  Atkinson  to  Jack/in,  dated  26th  of  wards  re- 
September  1801.     Nothing  was  said  at  the  time  of  the  contract  duce  their 

for  the  sale  about  the  rent  which  the  defendant  was  to  pay  for  the  agreem.ent 

1,1  respecting 

premises  ;  that  was  to  be  left  to  be  settled  afterwards  by  the  par-  thepurchase 

into  writing, 

in  which  no  notice  is  taken  of  the  stipulation  concerning  C.'s  tenancy.  Yet  held,  that 
this  stipulation,  being  collateral  to  the  written  agreement,  was  binding  upon  B. ;  and 
that  the  agreement  operated  as  a  tenancy  for  two  years  certain  at  least,  though  no  rent 
\vas  then  mentioned,  but  was  to  be  settled  afterwards  ;  and  that  the  tenancy  could  not 
be  put  an  end  to  at  the  end  of  the  first  year  by  six  months'  previous  notice  to  quit. 

(«)  It  was  said  at  the  bar  that  the  30/.  had  been  since  sued  for   and      *[  30  ] 
recovered  by  Car  fright  from  Jacklin. 

C3  ties 
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ties  themselves.  It  was  objected  that  the  defendant  was  not  only 
a  tenant  for  a  year  certain,  but  to  continue  as  tenant  from  year 
to  year ;  so  that  the  tenancy  conld  not  be  put  an  end  to  before 
the  expiration  of  the  second  year  by  any  notice  to  quit :  but  that 
at  all  events  the  present  notice  was  too  soon,  as  the  defendant's 
tenancy  to  the  lessor  of  the  plaintiff  could  not  be  said  to  have 
commenced  before  the  lllh  of  June  1801,  when  the  agreement 
was  made  between  the  parties,  in  consideration  of  which  the 
seller  agreed  to  give  the  defendant  up  the30/.  forfeit,  and  let  it 
go  as  part  of  the  lessor's  deposit.  But  the  learned  Judge  con- 
sidering that  nothing  which  passed  in  the  conversation  prior  to 
the  written  agreement,  and  not  afterwards  included  therein, 
could  be  set  up  as  a  collateral  and  separate  lease,  or  agreement 
for  a  lease,  particularly  as  no  rent  was  then  agreed  for  :  but 
that,  considering  the  defendant  as  tenant  from  year  to  year  to 
Atkinson,  under  whom  he  was  first  let  into  possession,  the  lessor 
of  the  plaintiff  having  purchased  from  Atkinson  was  entitled  to 
give  the  defendant  the  same  notice  to  quit  as  Atkinson  himself 
could  have  done  ;  and  as  this  notice  would  have  been  sufficient 
from  Atkinson,  the  lessor  of  the  plaintiff  was  entitled  to  recover: 
and  the  jury  found  a  verdict  accordingly.  A  rule  nisi  was  ob- 
tained in  the  last  term  for  setting  aside  the  verdict  and  granting 
a  new  trial,  or  entering  a  nonsuit ;  against  which 

Ba/gity  and  Clarke  now  shewed  cause.  The  defendant  was 
originally  put  in  possession  on  the  12th  of  May  1801,  not  as  te- 
nant, but  under  a  contract  as  a  purchaser.  At  most  he  was  only 
tenant  at  sufferance,  and  not  entitled  to  six  months'  notice  to 
quit :  for  when  the  conversation  took  place  between  Jacklin  and 
Atkinson  respecting  the  defendant's  continuing  in  possession,  no 
rent  was  fixed,  but  the  terms  of  his  tenancy  were  to  be  the  sub- 
ject of  future  consideration.  Supposing  the  defendant  howeveT 
to  have  been  tenant  from  year  to  year  to  Atkinson,  by  whom  he 
was  first  let  into  possession,  Jack/in\\\io  purchased  from  the  other 
must  have  the  same  right  to  put  an  end  to  the  tenancy  which 
Atkinson  himself  had,  no  other  time  being  mentioned  at  which 
any  new  tenancy  was  to  commence  :  and  the  defendant  having 
entered  on  the  12th  of  May,  the  notice  which  was  served  a  week 
before  Old  Michaelmas  day  was  of  course  sufficient.  As  to  what 
was  said  in  conversation  between  Jacklin  and  Atkinson  con- 
cerning the  continuance  of  the  defendant  as  tenant  "  not  for  one 
"  year  only  but  from  year  to  year,"  admitting  it  to  operate  as  an 
agreement  between  Jacklin  and  the  defendant,  slill  it  would 

only 
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only  amount  to  a  tenancy  from  year  to  year,  which  must  of       1803. 
course  enure  for  one  year  certain.     It  meant  in  effect  no  more         ~~ 

1 )  £  \  ^f 

than  that  the  tenancy  should  enure  beyond  the  year,  and  so  on       ggnunt 
from  year  to  year,  unless  put  an  end  to  by  a  regular  notice  to       CART- 
quit,  such    as  a  tenant  from  year  to  year  is  entitled  to.     In       RIGHT. 
Salk.  413.  (a)  it  is  said  to  have  been  ruled  by  Holt  C.  J.  at  Lin~      [  32  ] 
coin  in  1699,  that  a  demise  for  a  year,  and  so  from  year  to  year, 
does  not  operate  as  a  lease  for  two  years,  unless  the  second  year 
has  commenced.    [Lord  Ellenborough.  There  is  another  case  in 
the  same  page  of  the  book,  of  Bellasis  v.  Bttrbrich  (6),  and  ano- 
ther in  the  subsequent  page,  of  Legg  v.  Stmdrcick,  which  over- 
rule that  opinion  :   and  these  latter  agree  with  common  experi- 
ence, that  a  demise  for  a  year,  and  so  on  from  year  to  year,  must 
enure  as  a  tenancy  for  at  least  two  years :  and  so  it  is  declared  to  M\_ 

be  by  Mr.  Just.  Buller  in  Birch  v.  Wright  (c),  where  he  consi- 
ders the  case  in  Salkeld.']  In  Legg  v.  Strudnrick,  not  only  the 
second  but  the  third  year  had  commenced :  and  there  the  words 
et  sic  ultra,  &c.  imply  more  strongly  than  these  a  continuance  at 
all  events  beyond  the  first  year.  But  supposing  that  such  an 
agreement  substantiated  would  at  all  events  enure  for  two  years, 
yet  there  was  no  evidence  that  such  was  the  final  agreement  of 
the  parties ;  for  the  terms  were  afterwards  reduced  into  writing, 
and  no  such  stipulation  was  there  mentioned.  And  even  if  it 
had,  yet  the  agreement  being  between  Jacklin  and  Atkinson,  to 
which  the  defendant  was  no  party,  it  would  not  affect  Jacklins 
right  to  recover  the  land,  though  it  might  give  Atkinson  a  cause 
of  action  against  him  for  the  breach  of  the  condition  on  which  he 
agreed  to  sell  to  him. 

Vaughan  Serjt.  and  Reader  contra.  The  cases  referred  to  by 
the  Court  in  Salkeld  are  decisive  of  the  legal  construction  of 
this  agreement :  and  the  lessor  was  bound  by  it,  though  not  af- 
terwards included  in  the  written  agreement ;  for  this  latter  con-  [  33  ] 
cerned  the  purchaser  and  seller  only,  and  was  collateral  to  the 
parol  agreement  for  the  tenancy,  which  was  the  inducement  to 
Atkinson  to  agree  to  sell  to  the  lessor ;  and  in  consideration  of 
which  Atkinson  consented  to  let  the  30/.  deposit  forfeited  by  the 
defendant  go  in  part  of  the  purchase-money.  They  were  then 
stopped  by  the  Court. 

Lord  ELLENBOROUGH  C.  J.    The  agreement  respecting  the 
tenancy  was  perfectly  collateral  to  the  written  agreement  for 

(a)  S.  C.  Holt's  Rep.  414.          (t>)  S.  C.   1  Lutvf.213. 
(c)  2  Term  Rep.  380. 
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3803. 


DENN 


CART- 
RIGHT. 


the  purchase.  The  defendant  was  to  continue  tenant  to  Jack/in 
not  for  one  year  only,  but  from  year  to  year.  This  must  enure 
as  a  demise  for  two  years  at  least.  The  notice  to  quit  acknow- 
ledges a  tenancy  ;  for  it  is  to  quit  at  the  end  of  the  present  cur- 
rent year  of  your  tenancy.  Then  the  only  question  remaining  is, 
Whether  there  may  not  be  a  tenancy  without  a  specific  agree- 
ment for  a  certain  quantum  of  rent  ?  But  the  rent  was  to  be 
ascertained  afterwards ;  and  if  that  were  not  done,  the  lessor 
might  recover  upoii  a  quantum  meruit. 

Rule  absolute. 


[34] 

Tuesday, 
June  \Ath. 


THOMPSON'  against  ROWCROFT. 


certain  voy- 
age, and 
having  no- 
tice of  an 
embargo 
laid  on  the 


Ashipowner  HHHE  declaration  stated,  that  on  the  3d  of  September  1800  the 
defendant,  being  owner  of  three-fourths  of  the  ship  the 
shin  with  4  Theseus,  and  being  the  husband  and  sole  manager  of  the  ship, 
&c.  and  his  chartered  her  to  one  S.  Sanders,  to  proceed  to  Riga  for  a  quan- 
freight  with  tity  of  masts,  &c.,  to  return  therewith  to  Portsmouth,  and  for 
B.  &c.  for  a  wnjcn  freight  was  to  be  paid  at  a  certain  rate  per  load  for  dif- 
ferent goods,  and  also  certain  demurrage  in  case  of  detention  for 
loading  or  unloading  beyond  a  certain  time.  That  on  the  3d 
of  October  1800  the  defendant,  for  himself  and  as  agent,  caused 
the  freight  of  the  said  ship  to  be  insured  at  and  from  Riga  to 
ship  in  a  fo-  Portsmouth  for  1400/.,  and  that  the  plainliff  underwrote  the  po- 
reign  port,  licy  to  the  amount  of  150/.,  and  became  an  insurer  to  the  de- 
abandons  fendant  to  that  amount  upon  the  said  freight  on  the  said  voy- 
f  '  htt  tl  a£e"  That  the  ship  proceeded  to  Riga,  and  on  her  arrival  there 
respective  certain  persons  on  behalf  of  6'.  Sanders  proceeded  to  load  on 
under-  board  her,  and  had  nearly  completed  her  cargo,  when,  on  the 

writers  and  jfo  of  yovember  1800,  the  ship  teas  arrested,  restrained,  and  de- 
receives 

from  them  the  whole  amount  of  their  subscriptions  as  for  a  total  loss  of  both  ;  first 
undertaking,  by  a  memorandum  on  the  ship  policy,  to  assign  to  the  underwriters 
thereon  his  interest  in  the  ship,  and  to  account  to  them  for  it,  and  afienvards  under- 
taking, by  a  similar  memorandum  on  the  freight  policy,  to  assign  to  those  underwriters 
all  right  of  recovery,  compensation,  &c.  The  ship  being  afterwards  liberated,  and 
earning  freight,  which  was  received  by  the  assured  ;  held,  that  however  the  question 
of  priority  as  to  the  title  to  the  freight  might  have  been  as  between  the  different  sets  of 
underwriters  litigating  out  of  the  same  fund,  and  however  the  weight  of  argument 
might  preponderate  more  in  favour  of  the  underwriters  on  the  ship,  yet  that  the  as- 
sured, who  had  received  the  freight  from  the  shippers  of  goods,  was  at  all  events  lia- 
ble on  his  express  undertaking  to  pay  it  over  to  the  underwriters  on  freight ;  and  that, 
without  deducting  the  cxpences  of  provisions,  wages,  &c.  which  were  charges  on  the 
owner  before  the  abandonment,  and  on  the  underwriters  on  ship  afterwards,. 

taincd 
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tainedby  the  Russian  government  at  Riga,  and  the  cargo  was  un-       1803. 

laden  and  kept  under  the  authority  of  the  same  government  ;  and 

that  upon  intelligence  of  the  said  loss  arriving  in  London,  the  de-  ' 


fendant  on  Hie  llth  of  February  1801  applied  to  the  plaintiff  as  R.OWCROFT. 
such  insurer,  and  to  the  other  underwriters  on  the  policy,  and       [  35  ] 
required  them  to  pay  their  respective  insurances  as  and  upon  a 
total  loss  occasioned  by  the  means  aforesaid,  and  then  and  there 
abandoned  to  them  the  interest  in  the  freight  insured,  as  far  as 
their  subscriptions  on  the  same  extended  ;  and  payment  of  the 
loss  was  thereupon  agreed  to  be  made  within  one  month  :  there- 
upon, in  consideration  of  the  premises,  and  that  such  payment 
of  the  loss  should  be  made  as  aforesaid,  the  defendant  undertook 
and  promised  the  plaintiff,  on  such  payment  being  made,  to  assign 
all  right  of  recover)/  and  compensation  of  and  in  the  freight,  as 
abandoned  to  the  plaintiff,  to  one  W.  D.  and  the  said  defendant, 
in  proper  form,  for  the  benefit  of  the  underwriters,   &c.     That 
payment  of  the  loss  was  duly  made  to  the  defendant.     That  af- 
terwards, on  the  29th  of  May,  the  arrest,  restraint,  and  detain- 
inent  of  the  said  ship  at  Riga  was  withdrawn  by  the  Russian  go- 
vernment, and  the  ship  and  cargo  liberated,  and  the  cargo  put  on 
board  the  ship,  and  the  said  ship  with  her  cargo  proceeded  on 
her  said   voyage  from  Riga  to  Portsmouth,  and  delivered  her 
cargo  at  Portsmouth  to  5.  Sanders  ;   and  the  defendant  thereupon 
received  the  freight  of  the  same  to  the  amount  of  1857/.  12s.  and 
that  the  plaintiff's  interest  therein  was  ISO/.;  whereof  the  de- 
fendant had  notice  :  yet  that  the  defendant  has  not  made  any  as- 
signment for  the  benefit  of  the  under-writers  on  the  said  freight, 
nor  paid  the  interest  of  the   plaintiff  in  the  same  so  by  the  de- 
fendant received  as  aforesaid,  &c.     There  was  another  special 
count  to  the  same  effect,  and  also  counts  for  money  had  and  re- 
ceived, and  upon  an  account  staled.     The  defendant  pleaded 
non  assumpsit.     And  the  following  particulars  of  the  plaintiff's 
demand  were  delivered  under  a  Judge's  order.     "  This  action 
"  is  brought  by  the  plaintiff  (who  was  an  underwriter  for  the 
"  sum  of  150/.  on  the  freight  of  a  ship  called  the  Theseus,  in-       r  36  1 
"  sured   on  a  voyage  at  and  from  Riga   to   Portsmouth,   on 
"  which  policy  the  plaintiff  has  paid  a  total  loss,  and  the  de- 
"  fendant  has  since  received  the  freight  insured)  to  recover  the 
"  sum   of  150A   with  interest  thereon   from   the   defendant." 
The   cause  was  tried   before  Lord  El/enborough  C.  J.  at   the 
sittings  at  Guildhall  after  Michaelmas  term  1802,  when  a  ver- 
dict was  found  for  the  plaintiff,  subject  to  the  opinion  of  the 

Court 


3G  CASES  IN  TRINITY  TKRM 

1803.        Court  on  the  following  case  :  with  liberty  for  either  party  to  torn 

„,  the  special  case  into  a  special  verdict. 

against  ^n  ^ie  3d  °f  September  1800  the  defendant,   being  owner  of 

Ilou'cuorr.  three-fourths  of  the  ship  Theseus,  and  being  the  ship's  husband, 
and  having  the  sole  management  of  her,  chartered  her  to  San- 
ders to  proceed  to  Riga  for  a  cargo  of  round  masts  with  timber 
and  logs  for  stowage,  with  which  she  was  to  return  to  Portsmouth, 
and  for  which  freight  was  to  be  paid  at  the  rate  of  51. 1*.  per 
load  for  round  masts,  and  41.  for  logs  and  timber,  one  half  on 
delivery  of  the  cargo,  and  the  remainder  in  four  months  :  thirty 
running  days  allowed  for  loading  at  Riga,  and  twenty-five  days 
for  unloading  at  Portsmouth,  with  ten  days  demurrage  at  each 
place,  at  10/.  per  day.  On  the  10th  and  16th  of  September 
1800  the  defendant  caused  policies  of  insurance  to  be  effected 
on  the  three-fourth  parts  of  the  ship,  valued  at  2400/.,  at  and 
from  Portsmouth  to  Riga  and  Portsmouth,  and  which  policies 
were  under-written  to  that  amount.  On  the  31st  of  October 
1800  the  defendant  for  himself,  and  as  agent,  caused  a  policy 
of  insurance  to  be  effected  on  the  freight,  at  and  from  Riga  to 
Portsmouth,  for  1400/.,  of  which  1000/.  was  declared  to  be  on 
his  three-fourths,  and  the  remaining  4007.  on  the  other  fourth. 
[  37  J  On  this  policy  the  plaintiff  was  an  underwriter  on  the  freight 
for  150/.  The  value  of  the  ship  was  3200/.;  of  the  freight 
2200/.;  and  there  was  no  other  insurance  on  ship  or  freight. 
The  ship  sailed  from  Portsmouth,  the  captain  having  orders  from 
the  freighters  to  apply  to  Messrs.  Gumming,  Fenton,  and  Co. 
at  Riga  for  his  cargo,  and  arrived  at  Rigar  and  on  her  arrival 
was  supplied  by  C.,  F.,  and  Co.  with  a  cargo,  almost  the 
whole  of  which  she  had  taken  on  board,  when,  on  the  7th  of  No- 
vember 1800,  an  embargo  was  laid  by  the  Russian  government 
on  all  J  British  ships  then  in  the  port  of  Riga.  On  the  29th  of 
November  the  captain  and  crew  were  taken  out  of  the  ship,  ;uul 
marched  under  a  Russian  guard  150  miles  up  the  country  to 
Dorpat,  where  they  were  detained  as  prisoners  till  May  1801. 
The  ship  was  taken  possession  of  by  the  Russian  government, 
and  the  part  of  the  cargo  which  had  been  put  on  board  was  un- 
laden and  put  into  warehouses  belonging  to  that  government. 
Upon  intelligence  of  these  circumstances  arriving  in  England  the 
defendant  applied  to  the  respective  underwriters  on  the  ship  and 
freight,  and  received  of  them  the  amount  of  their  respective 
subscriptions  as  for  a  total  loss :  and  the  following  indorsements 

were 
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were  made  on  the  respective  policies,  viz.  On  that  on  the  slip        1803. 
"  agreed  to  settle  a  total  loss  of  100/.  per  cent.,  the  ship  being-  „    ~ 
"  detained  and  seized  at  Riga,  and  the  owners  to  account  to  the       against 
"  underwriters  for  the  ship,  if  restored  to  or  received  by  them,  ROWCROFT. 
"  or  to  make,  at  the  expence  of  the  underwriters,  a  proper  as- 
signment of  their  interest  in  proportion  to  the  sums  insured. 
"  London,  19th  January  1801."     And  on  that  on   the  freight, 
"  The  interest  in  the  freight  insured  by  this  policy  being  aban- 
"  doiied  to  the  underwriters  as  far  as  their  subscriptions  on  the 
"  same,  and  payment  of  the  loss  being  agreed  to  be  made  in  one       f  38  J 
"  month  as  customary,  it  is  agreed,   on  such  payment  being 
"  made,  to  assign  all  right  of  recovery,  compensation,  &c.  &c. 
"  to  Mr.  Henry  Thompson,  Mr.  William  de  la   Cour,  and  Mr. 
"  Thomas  Roz&croft,  in  proper  form   and  manner  as  in  similar 
"  cases  for  the  benefit  of  the  underwriters  and  assured,  accord- 
"  ing  to  their  interest   respectively.     London,  llth  February 
"1801."     And  the  defendant  also  signed  the  following  agree- 
ment.     "  London,  10th  January  1801.     In    consideration  of 
"  the  underwriters  on  a  policy  for  22007.  No.  9.  llth  Septem- 
"  ber  1800,  having  accepted  an  abandonment  of  the  ship  The~ 
"  sens,  (Captain  Wm.  Reynolds)  detained  and  seized  at  Riga, 
11  and  insured  by  said  policy,  and  having  agreed  to  pay  a  total 
"  loss  thereon,  I  do  hereby  promise  on  payment  of  the  same  to 
"  make  over  to  them  or  their  assigns,  at  their  expence,  an  as- 
"  signment  in  a  reasonable  and   proper   form  of  their  interest 
"  and  proportion  of  the  same.     Signed  Thomas  Rowcroft"    No 
assignment  has  been  executed  either  of  the  freight  or  ship.    On 
the  29th  of  May,  tJte  embargo  was   taken  off,  the  captain  and 
crew  were  marched  to  Riga,  and  restored  to  the  possession  of 
their  ship.     The  part  of  the  cargo  which  had  been  unladen  was 
re-laden  ;  the  cargo  was  completed  and  brought  to'  Portsmouth, 
and  the  defendant  received  freight    according   to  the  terms  of 
the   charter-party  to  the  amount  of  1857/.  12*-.  6.,  but  no  de- 
murrage.    The  plaiotiif  has  called  upon  the  defendant  to  make 
an  assignment  for  his  benefit  according  to  the  above-mentioned 
indorsement  made  on  the   policy   on  freight,  and  to  pay  him 
150/.  and  interest ;  but  the  underwriters  on  the  ship  insist  that 
they  are  entitled  to  the  freight,  and  have  given   the  defendant 
notice  of  such  claim:  he  does  not  therefore  think  himself  justi- 
fied in  paying  the  plaintiff  without  the  sanction  of  a  court.     If       r  30  1 
the  Court  shall  be  of  opinion  that  the  underwriters  on  the  freight 

are 
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are  enlitled  to  recover,  the  defendant  contends  that  he  is  enti- 
tled to  deduct  from  the  sum  received  a  proportion  of  the  ex- 
pences  incurred  in  consequence  of  the  seiznre  and  detention, 
and  of  theexpences  of  the  navigation  of  the  ship  from  Riga  to 
Portsmouth :  and  if  the  Courl  shall  be  of  opinion  that  he  is  en- 
titled to  such  deduction,  it  is  agreed  that  the  amount  shall  be 
referred.  Either  party  shall  be  at  liberty  to  apply  to  the  Court 
for  leave  to  turn  the  special  case  into  a  special  verdict,  to  which 
the  other  shall  consent.  The  question  for  the  opinion  of  the 
Court  was,  Whether  the  plaintiff  were  enlitled  to  recover  any 
and  what  part  of  the  freight,  and  subject  to  what  deductions,  if 
any  I  If  the  Court  should  be  of  opinion  that  he  was  so  entitled, 
the  verdict  for  the  plaintiff  to  stand,  and  the  damages  to  be  en- 
tered for  such  sum  as  the  arbitrator,  comforming  himself  to  the 
opinion  of  the  Court  as  to  the  deductions  to  be  made,  shall  di- 
rect. If  the  Court  should  think  that  the  plainliff  was  not  entitled 
to  recover  any  part  of  the  freight,  the  verdict  to  be  entered  for 
the  defendant. 

This  case  was  first  argued  in  last  Easter  term  by  Jervis,  for 
the  plaintiff,  and  Gaselee  for  the  defendant;  and  again  in  this 
term  by  Erskine  for  the  plaintiff,  and  Gibbs  for  the  defendant. 
The  argument  turned  at  first  upon  a  consideration  of  the  case  as 
it  would  stand,  taking  the  defendant  to  be  a  mere  stakeholder, 
and  the  question  to  arise  between  the  underwriters  on  the  ship, 
and  those  on  the  freight.  But  at  the  recommendation  of  the 
Court  the  second  argument  was  narrowed  to  the  consideration 
of  the  question  upon  the  specific  agreement  between  the  plain- 
tiff and  the  defendant,  on  which  ground  alone  the  Court  decided 
the  case. 

On  the  first  view  of  the  case,  the  arguments  for  the  plain- 
tiff were  in  substance  these.  Freight  being  the  distinct  sub- 
ject of  insurance  by  our  law  (though  not  by  the  law  of 
France),  it  follows,  that  it  may  be  abandoned  to  the  under- 
writer on  freight,  and  does  not  follow  the  abandonment  of 
the  ship  to  the  underwriter  on  the  ship  (a).  The  contract 
of  the  assured  with  the  underwriter  on  ship,  and  that  with 
the  underwriter  on  freight,  are  of  different  sorts.  The  under- 
writer on  ship  only  engages  to  be  responsible  in  value  as  far 
as  the  body,  apparel,  and  tackle  of  the  ship  may  suffer  from 
the  perils  insured  against :  and  these  he  insures  not  only  from 
average  but  from  total  losses  in  two  senses  ;  one  where  the 

(17)  Vide  Marshall  on  Insurance)  2  vol.  j20. 

subject 
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subject  matter  is  itself  destroyed  ;  the  other  if  the  voyage  or       1803. 
adventure  be  lost,  though   the   body  of  the  ship  be  safe  ;  in          MPSOX 
which  case  the  assured  may  abandon  the  ship  itself  to  the  under-      against 
writer.     But  here,  inasmuch  as  the  latter  would  not  be  bound  Row  CROFT. 
to  make  good  any  collateral   or   consequential    loss,  such  as 
freight,  or  the  expected  profits  of  the  voyage,  so  neither  can  he 
justly  claim   the  benefits   of  such  collateral  contracts  for  the 
voyage,  having  paid  no  consideration  for  them.     He  knows, 
that  by  the  law  merchant  freight  is   an   object  of  distinct  in- 
surance, and  consequently  he  must  know  when  he   subscribes 
the  policy,  that  the  risk  or  benefit  of  the  freight  is  not  within 
the  contemplation  of  the  party  with  whom  he  contracts  for  the 
insurance  of  the  ship,  and  that  any  abandonment  to  him  of 
the  body  of  the  ship  will  be  with  an  implied  reservation  of  the 
freight,  the  inchoate  right  to  which  may  have  accrued  before 
such  abandonment.     On  the  other  hand,  the  underwriter  on 
freight  does  not  engage  for  any  damage  to  the  ship,  nor  for  the 
solvency  of  the  owner  of  the  goods,  nor  of  the  party  who  hires       [  41  ] 
the  ship  on  freight ;  but  he  only  undertakes  that  the  perils  of  the 
sea  shall  not  intervene  to  prevent  the  owner  from  having  aright 
to  recover  what  shall  be  due  to  him  for  freight  from  others  for 
the  use  of  his  ship,  or  the  carriage  of  their  goods.     It  may  be- 
come doubtful  whether  freight  will  be  earned,  though  the  ship 
may  be  safe;  and  while  it  is  in  dubio  the  assured  may  abandon 
to  the  underwriter  on  freight  without  abandoning  his  ship  ;  and 
the  right  of  salvage  to  the  underwriter  follows  the  right  of  aban- 
donment by  the  owner.     The  contracts  therefore  with  the  differ- 
ent sets  of  underwriters  are  sufficiently  distinct  in  their  nature 
and  in  common  practice.     Here  though  the  policy  on  the  ship 
was  first  effected;  yet  the  policy  on  the  freight  was  made  before  the 
abandonment  to  the  underwriter  on   the  ship,  and  while  the 
owner  had  a  distinct  interest  in  the  subject  matter.     It  is  true 
that  the  owner  is  not  entitled  to  receive  the  freight  till  the  ar- 
rival of  the  ship  at  the  port  of  discharge ;  but  an  inchoate  right 
to  it  exists,  which  is  the  subject  of  insurance,  from  the  begin- 
ning to  load  the  goods  (a)  on  board,  or  from  the  sailing  of  a 
chartered  ship  (6)  upon   the  voyage  insured.     The  embargo,  so 
called  in  the  case,  of  the  Russian  government,  and  having  all  the 
characteristics  of  an  embargo,  and  not  of  a  capture  or  final  sei- 
zure and  condemnation,  which  took  place  on  the  7th  of  Novem- 

(a)  Montgomery  v.  Eggitigton,  3  Term  Rep.  362. 
(*)  Thompson  v.  Taylor,  6  Term  Rep.  4?  3. 

her 
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1803.        ber  1800,  could  not  terminate  the  contract  of  affreightment  any 
more  than  the  contract  for  mariners'  wages :  neither  could  the 
ai*st       "^sequent  abandonment.     The   original   contract  for  freight, 
ROWCKOFT.  the  inchoate  right  to  which  had  attached  prior  to  such  abandon- 
[  42  J      ment,  still  subsisted,  and  was  only  perfected  by  the  arrival  of 
the  ship.    In  Hadley  v.  Clarke  (a)  an  embargo  on  a  British  ship 
by  the  government  in  a  British  port,  though  for  above  two  years, 
was  holden  not  to  dissolve  the  contract  between  the  ship  owner 
and  the  shipper  of  the   goods.     Lord  Kent/on   said,  that  if  it 
could  put  an  end  to  such  a  contract,  it  would  operate  equally  to 
annul  all  contracts   for  freight  and   for  wages.    And  though  in 
Touteng  v.  Hubbard  (b)  an  embargo  by   our  government  on  a 
Swedish,  ship  in  one  of  our  ports,  (which  continued   till  the  object 
of  the  voyage  was  lost,)  was  deemed  to  dissolve  the  contract  be- 
tween the  Swedish  owner  and  the   British   charterer :    yet  that 
turned  on  aground  of  state  policy,  inorder  to  prevent  Sweden  from 
availing  itself  of  its  own  act   of  aggression,  in  return  for  which 
the  embargo  was  laid.  And  Lord  dlvaii/ei/,  in  giving  judgment, 
excepted  the  case  of  such  an  embargo   laid    by  a  third  foreign 
power.  In  the  case  of  Green  v.  Young  (c),  there  referred  to,  the 
question  arose  between  two  British  subjects,  on  which  his   lord- 
ship reserved  giving  any  opinion.  The  case  of  Fisher  v.  Ward(d) 
•which  an  action  by  a  mariner  for  wages  during  the  detention  of 
the  ship  under  this   embargo,  turned  ultimately  on  the  special 
contract  with  the  master.    Many  cases  have  occurred  where  the 
question  has  been,  whether  a  capture  put  an  end  to  the  contract 
for  wages:  but  they  have   all   turned  on  this,  whether  freight 
became  due  for  the  entire  voyage,  or  for  certain  proportional 
[  43  ]      parts  ?  If  the  ship  be  totally  lost  or  captured  during  the  progress 
of  the  voyage,  or  such  part  of  it  on  which  freight  is  to  become 
due,  theu  the  contract  for  wages  is  put  an  end  to  with  it,  Anon. 
1  Sid.   179.   Wiggins  v.   Ingteton  (e),    Chandler  v.  Meade  (/), 
llernaman  v.  Bawden  (g),  and  Yates  v.  Hall  (/«).  But  in  Molloy 

(a)  8  Term  Rep.  259.  26"5.  (6)  3  Bos.  %  Pull.  291. 

(0  2  Ld.  Ray.  840. 

(</)  The  first  trial  of  this  case  took  place  at  Westminster,  on  the 
18th  of  February  1802,  before  Lord  Alvanley  in  C.  B. ;  the  secouil 
trial  on  the  14th  of  June  1802.  These  trials,  together  with  what 
passed  in  Court  on  the  motions  for  new  trials,  are  published  in  a  pam- 
phlet, in  titled  "Russian  Embargo  Cases." 

(e)  2Ld.  Ray.  1211.  (/)**.  (g)  3  Burr.  1844. 

(X)  1  Term  Rep.  73. 

b.  2. 
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b.  2.  c.  4.  5.  13.  it  is  said,  that  if  a  ship  be  taken  in  the  course       1803. 

of  her  voyage,  and  afterwards  recaptured  and  restitution  made,  , 

.       '  THOMPSON 
and  she  proceed  on  her  voyage,  the  contract  is  not  determined.       aanimt 

And  that  a  temporary  detention  does  not  put  an  end  to  the  oii-  ROWCROFT. 
ginal  contract  for  wages,  appears  from  the  case  of  "Pratt  v. 
C«/T(a),  at  the  Sittings  at  Guildhall  after  Hilary  term  1798, 
before  Lord  Kenyan ;  which  was  an  action  of  assumpsit,  brought 
to  recover  the  sum  of  36/.  17s.  Sd.  for  the  wages  of  the  plaintiff 
as  captain  of  a  sloop  belonging  to  the  defendant.  On  the  26th 
of  April  1796  the  vessel  sailed  in  ballast  outward,  on  a  voyage 
from  London  to  Embden,  where  she  was  to  obtain  Prussian 
colours  in  order  to  protect  her  from  capture  by  the  DutcJi, 
On  the  5th  Mat/  1796  the  vessel  entered  the  river  Ems,  (which 
divides  the  Prussian  from  the  Dutch  dominions,)  and,  in  sailing 
up  the  river  in  her  way  to  Embden,  was  on  the  same  day  cap- 
tured by  the  Dutch,  and  carried  to  Delfziel,  where  the  plaintiff 
and  the  rest  of  the  crew  were  made  prisoners,  and  confined  on 
board  a  prison  ship  for  seven  months,  and  afterwards  removed 
lo  Haerlingen  prison,  and  confined  there  until  the  23d  of 
January  following,  when  the  vessel  was  released,  together 
with  the  plaintiff  and  his  crew.  The  plaintiff  then  pro- 
ceeded with  the  sloop  and  her  crew  on  her  voyage  to  Emb- 
den, where  he  obtained  Prussian  colours,  and  afterwards 
procured  a  cargo  of  butter,  with  which  he  returned  to  Lon- 
don. The  defendant  paid  into  court  the  amount  of  the  plain-  £  44  ] 
tiff's  wages  for  the  voyage,  exclusive  of  the  time  he  was  in 
prison  under  capture.  And  at  the  trial  the  jury  found  a  ver- 
dict for  the  plaintiff  for  the  further  sum  of  36/.  17s.  Sd.,  be- 
ing the  amount  of  the  plaintiff's  wages  for  the  time  of  his 
imprisonment ;  subject  to  the  opinion  of  the  Court,  Whether, 
under  the  above  circumstances,  the  plaintiff  were  entitled  to 
recover  ?  If  he  were,  then  the  verdict  was  to  stand  ;  if  not,  then 
a  nonsuit  was  to  be  entered.  Upon  this  case  coming  on  for 
argument  in  Trinity  term,  1798,  Lawrence  J.  suggested  that  it 
should  have  been  found  whether  freight  had  or  had  not  been 
received  by  the  defendant  :  and  the  cause  went  down  to  a  se- 
cond trial  to  have  that  fact  found,  which  being  found  in  the  affir- 
mative, at  the  Sittings  after  Hilary  term  1799,  Lord  Kenyan  then 
expressed  so  strong  an  opinion  for  the  plaintiff  that  the  case  was 
never  afterwards  moved  by  the  defendant."  Supposing  the 

(a)  This  was  cited  from  a  MS.  note. 

owner 
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303.  owner  here  bad  stood  his  own  insurer  of  the  freight,  the  case 
THOMPSON  wou^  ^iave  neen  l'ie  Same  as  l^iat  °f  Luke  v.  Lyde  (fl).  That 
auaiHst  was  a  capture  and  re-capture,  and  the  shipper  received  his 
ROWCHOFT.  goods  again  on  payment  of  salvage,  and  the  owner,  who  had 
insured  his  ship,  but  not  his  freight,  had  abandoned  to  the  un- 
derwriters, and  afterwards  brought  his  action  for  the  freight  pro 
rata,  and  recovered ;  though  it  was  objected  that  he  was  pre- 
cluded of  his  action  by  the  abandonment.  [Le  Blanc  J.  That  was 
freight  already  earned  at  the  time  of  the  abandonment.]  If  the 
freight  here  had  been  made  payable  by  certain  instalments,  the 
question  might  have  been  different  as  to  those  which  accrued 
during  any  period  of  the  voyage  subsequent  to  the  abandonment 
to  the  underwriters  on  the  ship;  but  here  the  contract  for  freight 
[  4o  J  was  entire,  and  cannot  be  apportioned :  the  right  to  it  com- 
menced on  the  loading  of  the  goods  on  board  before  the  embargo 
and  abandonment,  though  liable  to  be  defeated  afterwards  upon 
failure  of  delivery.  The  underwriter  on  the  ship,  who  takes  it 
as  assignee,  must  take  itsubjectlo  all  the  contracts  of  the  ori- 
ginal owner,  who  before  that  time  had  authority  to  pledge  the 
ship  in  part  or  in  the  whole ;  and  the  owner  could  only  abandon 
to  the  underwriter  on  the  ship  the  right  which  he  himself  then 
had.  Freight  may  either  be  recovered  on  the  original  title  un- 
der the  charter-party  where  the  whole  contract  is  performed, 
according  to  Cook  v.  Jennings  (b\  or  in  assumpsit  for  the  ser- 
vice performed  pro  rata,  as  in  Luke  v.  Lyde,  now  here  it  was  re- 
ceived, as  the  case  itself  states,  according  to  the  terms  of  the 
charter-party :  and  in  Da  Costa  v.  Nezvham  (c),  where  a  claim 
of  freight  (collateral  to  the  principal  question)  was  made  by  the 
underwriters  on  the  ship,  (to  whom  the  owner  had  offered  to 
abandon,  and  who  were  afterwards  called  upon  for  a  total  loss,) 
Ashurst  J.  said,  "As  to  the  freight  claimed  by  the  defendant,  he 
was  the  insurer  of  the  ship,  and  not  of  the  freight ;  and  there- 
fore there  is  no  ground  for  making  a  reduction  of  the  freight 
before  the  ship  got  to  Nice."  Nice  was  a  place  where  the  ship 
was  stopped  by  distress,  and  offered  to  be  abandoned,  and  where 
the  expences  were  incurred  which  were  the  subject  of  dispute. 
But 

Secondly,  The  plaintiff  is  at  any  rate  entitled  to  recover  in 
this  action.     For,  supposing  the  prior  abandonment  by  the  de- 

(a)  2  Burr.  882.  (fl)  7  Term  Rep.  381. 

(c)  2  Term  Rep.  412. 

fendant 
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fend  ant  to  the  underwriter  on  the  ship  to  carry  with  it  all  the       1803. 
collateral  right  to  the  freight  in  this  case,  then  the  subsequent  „ 
abandonment  to  the  plaintiff  of  the  *  freight  after  the  defendant       against ' 
had  abandoned  it  to  another,  without  notice  of  such  prior  aban-  ROWCUOFT. 
donment,  was  a  fraud  upon  the  plaintiff,  and  the  money  paid  by     *[  ^6  J 
the  plaintiff  as  upon  an  abandonment  of  the  freight  was  paid  in 
his  own  wrong  and  without  consideration,  and  if  this  had  been 
disclosed  to  him  at  the  time  he  would  have  resisted  the  abandon- 
ment.    By  abandoning  the  freight  to  the  plaintiff,  and  receiving 
from'him  the  value  of  it,  the  defendant  engaged  that  the  plain- 
tiff should  stand  in  his  shoes  and  be  entitled  to  all  the  freight 
which  the  ship  should  earn  in  that  voyage.      Then  when  the 
ship  actually  earned  the  freight  and  the  defendant  received  it, 
it  was  money  had  and  received  to  the  use  of  the  plaintiff,  be  the 
question  what  it  may  as  between  the  defendant  and  the  under- 
writer on   the   ship.     The  ship  has  performed  the  condition 
which  the  underwriter  on  the  freight   stipulated  for,  and  the 
freight  has  been  paid  :  therefore  except  for  the  abandonment  to 
him,  which  he  could  not  resist  when  the  event  was  in  doubt,  he 
was  not  bound  by  his  contract  to  have  paid  any  thing  :  but  hav- 
ing been  obliged  to  accept  the  abandonment  and  pay  the  money 
then,  he  has  a  clear  right  to  recover  it  back  now,  either  eo  no- 
mine as  freight  since  received  for  his  use  to  whom  it  was  aban- 
doned upon  a  direct  undertaking  by  the  defendant  to  pay  it  when 
received,  or  as  so  much  money  paid  by  the  plaintiff  without  con- 
sideration, and  upon  a  condition  which  has  become  nugatory  and 
has  failed  by  the  defendant's  own  act,  by  which  the  plaintiff 
ought  not  to  be  prejudiced  :  for  it  is  clear  that  but  for  the  de- 
fendant's having  abandoned  to  the  underwriter  on  the  ship  with- 
out reserving  the  freight  the  plaintiff  would  have  been  entitled 
to  recover  in  this  action.     This  mode  of  considering  the  case  is 
independent  of  the  question  as  between  the  two  sets  of  under-       [  47  ] 
writers  ;  and  the  same  conclusion  will  follow  whether  the  freight 
be  due  in  this  case  under  one  entire  and  original  contract,  or 
upon  the  ground  of  equitable  consideration  alluded  to  by  Lord 
C.  J.  Eyre  in  Curling  v.  Long  (a). 

Arguments  for  the  defendant  on  the  first  ground.  The  em- 
bargo, which  was  of  an  hostile  nature,  put  an  end  to  the  ori- 
ginal contract  for  freight,  and  the  freight  earned  after  the 

(a)  1  Bos.  8f  Pull.  637.] 
VOL.  TV.  D  aban- 
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1803.       abandonment  was  upon  a  new  contract  with  the  underwriters 
^  on  the  ship,  who  were  then  become  the  owners.     There  is  a 

af'diiixt'     great  difference  in  the  nature  of  the  thing  between  a  friendly 
ROWCIIOFT.  and  a  hostile  embargo,  the   latter  of  which  is  tantamount  to  a 
capture  at  the  time,    though  restoration  may  follow  afterwards. 
An  embargo  is  a  simple  detention  of  the  vessel  and  crew  in  stain 
quo  for  a  particular  purpose,  in  its  nature  temporary.    But  this, 
however  doubtful  it  might  have  been  in  its  inception,  became 
for  a  time  a  hostile  capture  when  the  Russian  government  made 
prisoners  of  the  British  seamen,  discriminating  between  them 
and  the  foreign  seamen  in  our  service,  who  were  liberated.     The 
ships  also  were  seized  by  the  government,  and  the  goods  unla- 
den and  put  in  warehouses  belonging  to  the  government;  and 
the  whole  was  considered  as  a  hostile  seizure  of  the  British  ships 
and  property.     This  was  the  view  in  which  two  of  the  Judges 
considered  this  transaction  in  the  case  of  Beale  v.  Thompson  (a) 
in  C.  B.  with  whom  a  third,  who  expressed  his  doubts,  finally 
concurred   in  giving  judgment  for  the  defendant,  the  master, 
against  a  claim  by  a  mariner  for  wages  during  the  embargo. 
This  decision  suspends  at  least  the  authority  of  Pratt  v.  Cuff, 
before  Lord  Kenyan.     And  the  same  principle  must  necessarily 
L     '  J      apply  to  the  annulling  the  original  contract  for  freight,  which 
distinguishes'lhis  case  from  that  of  Hadley  v.  Clarke  (6),  where 
the  embargo  laid  on  was  merely  precautionary,   and  not  by  way 
of  hostility.  The  case  of  Luke  v.  Lyde  (c)  was  in  assumpsit,  and 
not  on  the  charter-party,   which  shews   that  the  freight  was 
earned  on  a  new  contract  pro  rata  itineris,  and  not  under  the 
original  contract.     And   such  was  the  opinion   of  Lord  C.  J. 
Eyre  in  Curling  v.  Long  (d),  where  he  says,  that  where  a  ship, 
after  capture  and   recapture,  completes  her  voyage,  and  the 
shipper  has  his  goods,  "  though  the  original  contract  be  done, 
a  meritorious  consideration  arises,  which  entitles  the  master  to  a 
recompence :  not,  however,  on  the  foot  of  the  old  contract,  bat 
on  a  new  contract  which  springs  out  of  it."     Then,  if  the  freight 
were  earned  under  a  new  contract;  subsequent  to  the  abandon- 
ment to  the  underwriter  on  the  ship,  by  which  he  was  placed 
in  the   situation   of  owner,  the  plaintiff'  cannot  be  entitled  to 
recover  it,  and  the  subsequent  abandonment  is  inoperative, 

(a)  Bos.  Sf  Pull.  405.  (/>)  8  Term  Rep.  259. 

(c)  2  Burr.  8?2.  (</)  1  Bos.  $  Pull.  637- 

there 
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there  being  no  salvage.     Bat  however  the  question  concerning        1803. 

the  continuance  of  the  original  contract  after  such  an  embargo  „, 

,  II-  j    i  •  r        j          if     THOMPSON 

may  be  as  between  the  ship  owner  and  shipper  of  goods,  or  the       against 

master  and  mariners,  if  the  owner's  right  to  the  ship  remained   ROWCROFT. 
in  statu  quo,  it  cannot  vary  the  case  as   between  the  different 
sets  of  underwriters.     The  legal  owner  or  assignee  of  the  ship 
must  necessarily  be  entitled  to  all  the  future  earning  of  it  after 
he  became  such,  as  he  is  liable  to  all  future  outgoings.     And 
the  question,  for  whom  the  defendant,  who  has   received  the 
money  for  the  freight,  is  trustee,  must  depend  upon  the  ques- 
tion, Who  was  the  legal  owner  at  the  time  of  the  service  per- 
formed in  respect  of  which  such  money  became  due  ?  in  con-      L  49  J 
sidering  which  it  is  necessary  to  revert  to  the  original  contract 
between  the  owner  and  the  underwriter  on  the  ship,  and  to  as- 
certain what  interest  the  former  undertakes  to  abandon  to  the 
latter  in  abandoning  the  ship.     This  interest  cannot  be  broken 
in  upon  by  any  subsequent  contract  which  the  owner  makes 
with  the   underwriter  on  freight,  and  which  may  collaterally 
affect  the  ship  itself.     Such  subsequent  contract  cannot  entitle 
the  underwriter  on  freight  to  the  earnings  of  the  ship  after  the 
owner  has  parted  with  the  property  in  her,  however  it  might 
give  him  a  remedy  in  damages  against  the  owner  for  the  breach 
of  a  special  contract.     The  underwriter  on  freight,  who  con- 
tracted with  the   owner  subsequently  to  his  contract  with  the 
underwriters  on  ship,  cannot  stand  in  a  better  situation  than 
the  owner  himself;  and  it  is  clear  that  as  between  such  owner 
and  the  underwriter  on  the  ship  after  abandonment  the  latter 
would   be  entitled  to  the  freight.     Abandonment  is  no    other 
than  the  assured's  election  to  convert  a  dubious  risk  into  a  total 
loss.     He  compels  the  underwriter,  under  this  disadvantage,  to 
purchase  the  property  for  the  full  value  insured,  and   thereby 
puts  him  into  his  place  for  all  chances,  favourable,  or  other- 
wise.    The  chance  of  freight  is  one  ground  of  the  calculation 
made  by  the  assured  at  the  time  in  considering  whether  or  not 
he  will  abandon.     The  assured  could  not  have  received  more  if 
the  ship  had  been  totally  lost.     The  underwriter  purchases  the 
right  of  having  it  so  considered  as  between  them,   with  the 
benefit  of  salvage.     Then  the  assured,  who  has  received  com- 
pensation as  for  a  total  loss,  cannot  be  in  a  better  situation  than 
if  a  total  loss  had  happened  :  nor  is  it  reasonable  or  just  that  the 
underwriter  on   the  ship,  who,  in  addition  to  paying  the  full 

D  2  value 
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1803.        value  of  it  as  for  a  total  loss,  incurs  the  expence  and  risk  of  all 

future  contingencies  and  dangers,  should  not  be  entitled  as  well 

THOMPSON 

a<'uiiist        *°  *ne  earn'ngs  °f  the  ship-     While  any  profit  can  be  derived  to 

ROWCROFT.  the  assured  from  the  future  use  of  the  ship  it  cannot  be  deemed 
a  total  loss  ;  and  yet  he  can  only  exercise  the  right  of  abandon- 
ment upon  the  presumption  in  law  that  the  existing  circum- 
stances are  equivalent  to  a  total  loss.  Some  voyages,  such  as 
those  to  the  East  Indies,  may  last  two  or  three  years  :  the  ship 
may  be  stranded  at  the  commencement  of  her  outward-bound 
voyage,  and  be  in  such  peril  as  to  warrant  an  abandonment : 
if  then  the  owner,  electing  to  abandon,  receive  payment  from 
the  underwriter  on  the  ship  as  for  a  total  loss,  it  cannot  be 
contended  that,  by  having  also  insured  his  freight,  he  would 
be  entitled  to  the  use  and  profit  of  the  ship  for  three  years 
longer.  After  an  abandonment  the  underwriters  on  ships  are 
not  bound  to  pursue  the  voyage  contracted  for  at  their  own  risk 
and  expence  without  any  compensation  ;  for  a  contract  of  this 
nature,  is  not  like  a  mortgage,  which  binds  the  land,  but  is  per- 
sonal, and  only  binds  the  owner  who  made  it.  But  supposing 
the  previous  contracts  of  the  assured  with  the  shippers  of  goods 
would  in  equity  bind  the  underwriters  after  an  abandonment  to 
pursue  the  voyage,  if  practicable,  the  same  equity  would  trans- 
fer to  the  latter  the  benefit  as  well  as  the  burden  of  those  con- 
tracts. At  any  rate,  however,  if  the  abandonment  to  the  un- 
derwriter on  the  ship  would  not  entitle  him  to  receive  the 
freight  as  against  the  underwriter  on  freight,  to  whom  it  was 
specifically  abandoned,  yet  the  latter,  standing  in  the  place  of 
the  owner,  would  only  be  entitled  to  the  balance  of  the  freight 
after  deducting  those  charges  which  the  owner  himself  would 
have  had  to  defray  out  of  the  freight,  such  as  the  expences  of 
[  51  ]  provisions,  seamen's  wages,  &c.  which  have  no  relation  to  the 
body  of  the  ship,  and  consequently  no  part  of  that  which  the 
underwriter  on  the  ship  undertook  to  insure,  according  to 
Robertson  v.  Ewer  (a). 

In  reply  it  was  insisted,  that  the  temporary  detention  of  the 
ship  by  the  Russian  government  was  an  embargo  properly  so 
called  as  stated  in  the  case,  and  not  a  capture,  which  latter  was 
always  understood  where  the  ship  was  either  taken  as  prize  jure 
belli,  or  by  way  of  confiscation  for  laws  broken.  In  those  cases, 


(o)  1  Term  Rep.  12/. 
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the  property  was  absolutely  devested  out  of  the  former  owners,       1803. 
and  vested  in  the  capturing  or  confiscating  State,  and  not  capable  _ 
of  vesting  again  in  the  original  owner  except  by  recapture,  sub-       against 
ject  to  salvage.     That,  taking  the  whole  of  this  proceeding  to-  Rowcuorr. 
gether,  the  character  of  it  was  no  more  than  an  embargo,  a  de- 
tention for  a  time  concluded  by  a  voluntary  release.     That  the 
manner  of  it  was  indeed  attended  with  circumstances  more  than 
usually  aggravating,  and,  to  the  individual  mariners,   injurious ; 
but  at  no  period  of  it  did  the  Russian  government,  by  any  judg- 
ment of  a  court  or  other  authentic  act,  assume  to  themselves  the 
right  of  property,  either  as  prize  or  by  way  of  confiscation.  That 
embargoes  were  laid  on  from  different  motives,  either  friendly, 
politic,  or  precautionary  with  a  view  to  future  hostility  in  cer- 
tain events.   These  latter  may  end  in  condemnation  or  confisca- 
tion ;  but,  till  condemned  or  confiscated,  the  right  of  property 
still  remains  in  the  original  owners.     But  if  released  at  last  by 
the  seieing  State,  the  event  testifies  the  nature  and  character  of 
the  detention,  and  denominates  it  an  embargo. 

At  the  conclusion  of  the  defendant's  counsel  on  the  second 
argument, 

Lord  ELLENBOROUGH  C.  J.  said,  if  the  rights  of  the  respec-  [  52  ] 
tive  sets  of  underwriters  on  the  ship  and  on  the  freight  clashed 
in  this  case,  and  it  had  been  a  question  of  priority  between  the 
two,  who  were  litigating  for  payment  out  of  the  same  fund,  I 
should  have  gone  with  the  defendant's  counsel  in  a  great  part  of 
their  argument  ;  but  here  the  litigation  is  by  one  of  the  sets  of 
underwriters  with  the  assured,  who  has  made  a  specific  contract 
with  each  of  them,  by  which  he  must  be  bound.  And  there- 
fore, in  my  present  view  of  the  subject,  the  right  of  property  in 
the  subject-matter  may  be  in  the  underwriters  on  the  ship,  and 
yet  the  defendant  may  be  liable  to  the  underwriter  on  the  freight 
in  this  action.  The  plaintiff  contracted  with  the  defendant  to 
insure  his  freight :  an  event  happened  which  entitled  him  to 
abandon  it  to  the  plaintiff:  The  plaintiff  accepted  the  abandon- 
ment, and  has  paid  the  defendant  as  for  a  total  loss  of  the  freight. 
The  defendant  has  since  received  the  freight ;  and  yet  he  refuses 
to  pay  it  over  to  the  plaintiff  in  pursuance  of  his  undertaking. 
To  be  sure  he  is  liable. 

It  was  then  suggested  by  the  defendant's  counsel,  that  at  least 
he  was  entitled  to  deduct  the  expences  of  the  voyage,  such  as 
wages,  provisions,  &c.  which  were  in  the  nature  of  salvage  on 
the  freight. 

D  3  tord 
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Lord  ELLENBOROUGH  C.  J.  The  defendant  has  received 
the  entire  freight,  and  therefore  he  must  pay  it  over. ,  The  un- 
derwriters on  the  ship,  from  the  time  of  the  abandonment  to 
them,  stand  in  the  same  situation  as  the  owner  ;  and  as  the 
owner  was  liable  to  all  these  expences  before,  so,  after  the  aban- 
donment, they  must  be  borne  by  the  underwriters  on  the  ship. 
Expences  of  this  sort  are  not,  properly  speaking,  salvage  on 
the  freight,  but  they  are  charges  paid  by  the  owner  of  the  ship 
for  the  benefit  of  those  to  whom  he  abandoned  it.  And  there- 
fore he  will  be  entitled  to  retain  a  proportionable  part  on  his 
settlement  with  them. 

Per  Curiam,  Postea  to  the  plaintiff. 


Tuesday, 
June  14th. 

The  answer 
of  the  ob- 
ligor of  a 
bond  to  a 
bill  filed  for 
a  discovery, 
in  which  he 
admitted  the 
bond  to  have 
been  execut- 
ed by  him,  is 
only  second- 
ary evidence 
and  cannot 
be  received 
as  evidence 
per  se  of  the 
execution, 
without 
shewing  that 
due  dili- 
gence had 
been  uscti  to 
discoverwho 
thesubscrib- 
ing  witness 
was,  who 
was  alleged 
to  be  un- 
known. 

*[  54  ] 


CALL,  Bart,  against  DUNNING. 

TN  debt  on  bond,  at  the  trial  before  Lord  Ellenborough  C.  J.,  at 
"  the  sittings  after  last  Term,  the  only  proof  offered  of  the  ex- 
ecution of  the  bond  was  the  answer  of  the  defendant  in  Chancery 
to  a  bill  filed  for  a  discovery,  Whether  this  were  his  bond  i  in 
which  answer  it  was  admitted  to  be  so.  But  the  bond,  when 
produced,  having  the  name  "  Richard  Wilson"  subscribed  there- 
to as  the  witness  attesting  the  execution,  and  no  evidence  being 
given  of  his  hand-writing,  or  that  any  inquiry  had  been  made 
who  the  person  was,  or  where  he  was  to  be  found,  or  that  any 
applicalion  had  been  made  to  any  person  of  that  name  to  know 
whether  he  were  the  subscribing  witness  ;  (though  it  was  sug- 
gested on  the  part  of  the  plaintiff  that  no  knowledge  of  the  wit- 
ness could  be  obtained  by  him  ;)  the  Lord  Chief  Justice  thought 
that  no  sufficient  foundation  had  been  laid  to  let  in  the  secondary 
evidence  offered,  and  therefore  nonsuited  the  plaintiff. 

Gibbs  moved  to  set  aside  the  nonsuit,  on  the  ground  that  this 
was  distinguished  from  all  the  prior  cases  where  evidence  of  the 
defendant's  admission  that  it  was  his  bond,  without  calling  the 
subscribing  witness  or  proving  his  hand-writing  if  dead,  had 
been  rejected  :  for  in  those  cases  the  parties  might  have  made 
such  admission  by  surprise.  And  the  Courts  have  always  consi- 
dered the  evidence  *of  the  subscribing  witness  material,  if  \\  can 
be  obtained,  in  order  that  a  defendant  may  have  the  advantage 
of  a  disclosure  being  made  of  all  the  circumstances  attending 
the  execution  of  the  instrument  at  the  time.  But  here  the  de- 
fendant 
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fendant  himself  had  the  opportunity  of  stating,  together  with        1803. 
the  acknowledgment  of  his  hand-writing,  every  accompanying  ~ 

circumstance  of  the  transaction  which  he  thought  material  for       against 
him  ;  and   therefore  he  cannot  be  hurt  by  letting  in  his  own  ac-    DUNNING. 
count  of  the  fact :  more  especially  when  his  attention  was  parti- 
cularly called  to  the  object  by  the  bill  filed  for  a  discovery,  the 
professed  object  of  which  he  must  know  was  to  make  use  of  the 
answer  against  him :  and  all  this  delivered  under  the  sanction  of 
an  oath. 

Lord  ELLEN  BOROUGH  C.  J.  This  case  falls  within  the  com- 
mon rule.  The  answer  of  the  defendant  in  Chancery,  admitting 
the  execution  of  his  bond,  to  which  there  was  a  subscribing 
witness,  cannot  be  more  than  secondary  evidence :  and  I  did 
not  reject  it  as  not  being  admissible  in  any  event,  but  because 
the  plaintiff  had  not  laid  a  foundation  for  letting  it  in  by  shewing 
that  he  had  made  enquiry  after  the  subscribing  witness  ^Richard 
Wilson,  and  had  not  been  able  with  due  diligence  to  procure 
any  account  of  him.  No  one  person  of  that  name  (of  whom 
several  were  suggested  in  court  within  reach  of  inquiry)  had 
been  applied  to  for  the  purpose  of  knowing  whether  he  were  the 
subscribing  witness. 

LE  BLANC  J.  The  argument  of  the  plaintiff's  counsel  goes 
upon  the  supposition  that  the  obligor  himself  must  know  every 
circumstance  attending  the  execution  of  the  bond;  but  that  does 
not  follow.  A  fact  may  be  known  to  the  subscribing  witness  [  55  ] 
not  within  the  knowledge  or  recollection  of  the  obligor,  and  he 
is  entitled  to  avail  himself  of  all  the  knowledge  of  the  subscrib- 
ing witness  relative  to  the  transaction. 

Per  Curiam,  Rule  refused. 


BARCLAY,  qui,  tam,  against  WALMSLEY. 

was  an   action    for    usury   upon  a  bill  of  exchange,   The  accept- 
dated  4th  JulylSQl,  for30/.,  drawn  by  T.  and  G.  Hawkes  or  of  a  bill 
on  the  defendant,  and  accepted  by  him,  payable  to  their  own   ^ajed  4t*l  of 
order  thirty  days  after  date,  by  them  indorsed  to  one  J.  Ben-   faejSiof 
son,  and  by  him  again  to  one  M.  Cutler.     The  facts  were,  that   September, 

taking  a 

premium  of  6d.  in  the  pound  from  the  indorsee  and  holder  for  payment  of  the  bill 
on  the  20th  of  August  before  it  was  due,  is  not  guilty  of  usury  ;  there  being  no  loan 
or  forbearance. 

D  4  the 
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1803.  the  bill  so  drawn  and  coming  by  indorsement  to  Cutler,  which 

~  became  due  on  the  7th  of  September,  was  by  him  presented  for 

quftam  acceptance  to  the  defendant   on  the  20th   of  August  preceding, 

against  when  it  was  agreed  between  them  that  the  defendant   should 

O  ** 

WALMSLEY  pav  the  bill  then,  upon  an  allowance  of  6d.  in  the  pound,  which 
he  said  was  his  usual  charge  upon  such  occasions  ;  and  accord- 
ingly the  defendant  paid  29/.  5s.  to  Cutler,  who  thereupon  gave 
him  up  the  bill. 

The  corrupt  agreement  was  laid  in  the  first  count  to  be 
made  with  Cutler  on  the  20th  of  August  1801,  that  the  de- 
fendant should  lend  to  Cutler  29/.  5s.,  part  of  the  307.  men- 
tioned in  the  said  bill,  and  s\\ou\<\  forbear  till  the  bill  became 
due,  viz.  until  the  7th  of  September,  and  for  such  forbearance 
should  retain,  receive,  lake,  and  reserve  to  his  own  use  the  re- 
sidue, viz.  15*.  as  a  premium  ;  and  that  for  securing  to  the  de- 
fendant, and  enabling  him  to  receive  and  take  to  his  own  use 
[  56  J  as  well  29/.  5s.  so  to  be  lent  as  the  said  15s.  for  the  forbearance, 
&c.  making  together  30/.  Cutler  should  deliver  up  to  the  de- 
fendant the  said  bill,  which  he  as  acceptor  was  liable  to  pay  to 
Cutler  as  indorsee  and  holder,  when  the  same  should  become 
due,  and  thereby  enable  the  defendant  to  retain  to  his  own  use 
the  said  30/.,  the  amount  of  the  bill,  instead  of  paying  it  over 
to  Cutler  when  it  became  due  ;  averring  such  corrupt  contract 
to  have  been  carried  into  effect,  and  the  usury  to  have  been 
complete  on  the  7th  of  September.  In  the  second  count  the 
usury  was  alleged  to  be  upon  an  agreement  made  the  20th  of 
August  by  the  defendant  to  discount  the  said  bill  for  30/.  by 
lending  and  advancing  29/.  5s.  part  of  the  said  30/.  mentioned 
in  the  bill,  and  forbearing,  &c.  until  the  said  bill  became  due, 
namel}r,  till  the  7th  of  September,  and  that  for  such  forbearance 
the  defendant  should  have  and  retain  to  his  own  use  15s.  pre- 
mium, the  residue  of  the  said  30/.,  &c.  laying  the  usury  to  have 
been  complete  on  the  20th  of  August.  There  were  other  counts 
to  the  same  effect. 

It  was  objected  at  the  trial  before  Lord  Ellenborough  C.  J. 
at  the  sittings  after  last  term  at  Westminster,  that  this  was  no 
loan  or  forbearance,  as  between  these  parties,  which  it  was  laid 
to  be  in  every  count  of  the  declaration,  and  which  was  necessary 
to  constitute  usury.  That  there  could  be  no  borrowing  unless 
there  were  an  obligation  to  repay,  which  was  not  the  case  here  ; 
but  that  the  transaction  was  nothing  more  than  an  anticipation 

of 
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of  payment,   for   which  accommodation   it  might  be  even  ad-  ***• 

mitted   that  the  defendant  had  taken  more  than  an  adequate    BARCL-VY 
consideration,  but  that  would  not  constitute  usury.     His  Lord-      qUi  tarn 
ship  thought    the  objection  well  founded,  and  nonsuited    the       against 
plaintiff.  WALMSLET 

Garrow  moved  to  set  aside  the  nonsuit,  and,  after  stating  the  [  57  ] 
before-mentioned  circumstances,  said,  that  if  this  were  not  to 
be  considered  as  usury,  on  the  ground  that  it  was  only  an  anti- 
cipation of  payment,  for  which  a  parly  was  at  liberty  to  take 
what  rate  of  interest  he  pleased,  it  would  be  very  easy  to  evade 
the  statute  of  usury  by  framing  the  securities  in  this  form. 
But 

Lord  ELLEN  BOROUGH  C.  J.  said,  that  to  constitute  usury 
there  must  either  be  a  direct  loan  and  a  taking  of  more  than 
legal  interest  for  the  forbearance  of  repayment,  or  there  must 
be  some  device  contrived  for  the  purpose  of  concealing  or  evad- 
ing the  appearance  of  a  loan  and  forbearance,  when  in  truth 
it  was  such.  But  here  was  no  loan  or  forbearance,  only  a 
mere  anticipation  of  the  payment  of  a  debt  by  the  party  before 
Ihe  time  when  by  law  he  could  be  called  upon  for  it.  That 
the  defendant  had  been  guilty  of  very  improper  practice,  but  not 
of  usury. 

Per  Curiam,  Rule  refused. 


CLARKE  and  Others  against  COCK.  Friday, 

June 


T 


HE  declaration  staled,    that  one    Richard  Woodward,  t  on  A.,  in  con- 
the!2th  of  November  1800,    drew  two  bills  of  exchange  on  sidcration  of 

the  defendant,   payable  to  his  own  order,  the  one  for  1046/.  .havinS  com; 

missioned  13. 

to  receive 

certain  African  bills  payable  to  him,  drew  a  bill  upon  B.  for  the  amount,  payable  to 
his  own  order:  JB.  acknowledged  by  letter  the  receipt  of  the  list  of  the  African  bills, 
and  that  A.  had  drawn  for  the  amount,  and  assured  him  that  it  would  meet  with  due 
honour  from  him.  This  is  an  acceptance  of  the  bill  by  B.:  and  the  purport  of  such 
letter  having  been  communicated  by  A.  to  third  persons,  who,  on  the  credit  of  it,  ad- 
vanced money  on  the  bill  to  A.,  who  indorsed  it  to  them  ;  held  that  B.  was  liable  as 
acceptor  in  an  action  by  such  indorsees,  although  after  the  indorsement,  in  conse- 
quence of  the  African  bills  having  been  attached  inB.'s  hands,  who  was  ignorant  of 
his  letter  having  been  shewn,  A.  wrote  to  B.  advising  him  not  to  accept  the  bill  when 
tendered  to  him,  which,  as  between  A.  and  B.  would  have  been  a  discharge  of  />.'s 
acceptance  if  the  bill  had  still  remained  in  //.'s  hands. 

7s. 
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7s.  Id.,  at  70  days  after  date ;  the  order  for  807.  at  six  weeks 
after  date  :  that  the  defendant  *  accepted  these  bills  ;  and  after- 
wards, and  before  they  became  due,  they  were  indorsed  by 
R.  Woodward  to  the  plaintiffs.  There  were  also  counts  for 
money  had  and  received,  and  upon  an  account  stated.  Plea 
non  assumpsit.  At  the  trial  of  this  cause  before  Lord  Ellen- 
borough  C.  J.  at  Guildhall,  a  verdict  was  found  for  the  plaintiffs 
for  1226/.  1*.  llrf.,  subject  to  the  opinion  of  the  Court  on  the 
following  case : 

The  plaintiffs  are  bankers  ia  Liverpool.  The  defendant  is 
one  of  the  members  composing  the  African  committee,  and 
resides  in  London.  R.  IVoodzgard  having  several  bills  of  ex- 
change in  the  hands  of  the  African  committee  to  the  amount  of 
1126/.  7s.  Id.  previous  to  the  12th  of  November  1800,  had 
given  an  order  to  the  defendant  to  receive  them  from  the 
committee  on  his  account,  and  the  defendant  had  agreed  to 
accept  bills  to  the  same  amount,  to  be  drawn  by  Woodward. 
On  the  12th  of  November  Woodward,  being  then  at  Liverpool, 
drew  the  bills  of  exchange  mentioned  in  the  declaration,  of 
which  he  advised  the  defendant  by  the  following  letter  of  the 
same  date. 

"  Dear  Sir,  12th  Nov.  1800. 

*'  1  called  upon  you  the  day  I  left  town  with  an  order  on  the 
"  African  committee  for  the  bills  of  exchange  in  their  hands 
"  belonging  to  me,  but  not  having  the  pleasure  of  finding  yon 
"  at  home,  and  having  left  the  list  of  the  bills,  and  my  time 
"  being  short,  I  sent  it,  with  the  list  enclosed,  by  the  post 
"  from  King  street,  Covent  Garden,  which  you  received  safe. 
"  I  have  now  to  inform  you,  that  I  have  this  day  valued  on 
"  you  for  the  amount  to  my  order,  viz.  at  70  days  per  W461. 
"  7s.  \d.,  and  at  6  weeks  per  SOI.,  which  I  hope  will  be 
"  agreeable  to  you  as  to  the  dates ;  and  as  they  will  fall  due 
"  some  few  days  after  those  you  will  get  from  the  committee, 
"  you  will,  I  trust,  have  time  to  be  in  cash  without  any 
"advance."  (Signed)  Rd.  Woodward."  On  the  15th  of  No- 
vember  the  defendant  returned  the  following  answer  to  R. 
Woodward:  "  London,  Nov.  15th,  1800.  Dear  Sir,  I  was  very 
"  sorry  I  happened  to  be  from  home  when  you  did  me  the  fa- 
"  vour  of  calling-  with  the  list  of  bills  in  the  hands  of  the  Afrl- 
"  can  committee.  By  that  list  I  find  that  they  amount  to  the 
"  sum  you  have  druwu  for  as  stated  in  your  favour  of  the  12th 


IN  THE  FORTY-THIRD  YEAR  OF  GEORGE  III. 


59 


"  instant,  which  you   may  be  assured  will    meet  due  honour 
"  from,  dear   Sir,  yours,  &c.  «S.  Cock."     Woodzcard  had  kept 
his  bank  account  with  the  plaintiffs,  upon  the  balance  of  which 
he  was,  at  this  period,  indebted  to  them  in  162G/.  and  they  had 
therefore  refused  to  advance  him  any  more  money  on  his  general 
account,  and  had  returned  several  of  his  checks  for  sums  of  15/. 
and  20/.     On  the  17th  of  November,  after  the  receipt  of  the 
above  answer,    Woodward  indorsed  the  bills   of  exchange  in 
the  declaration  mentioned,  and  delivered  them  so  indorsed  to 
the  plaintiffs,  who  shortly  afterwards  advanced  him  money  upon 
the  credit  of  the  bills  to  the  full  amount  thereof.     Woodward, 
at  the  same  time,  either  communicated  to  the  plaintiffs  the  puf 
port  of  the  defendant's  letter  to  him  of  the  15th  November,  or 
informed  them  that  the  defendant  had  positively  undertaken  to 
accept  the  bills,  yot  did  not  then  shew  the  letter  to  the  plain- 
tiffs, nor  was  it  in  their  possession,  or  ever  seen  by  them  before 
the  5th  of  December  following.     On  the  20th   of  November 
1800  the  defendant  wrote  to  Woodward  the  following  letter : 
"  London,  Nov.  20th,  1800.      Dear  Sir,  You  will  be  greatly 
"  surprised  to  learn,  that  on  my  applying  at  the  African  office 
"  for   the    bills   remitted  from  Cape  Coast  on  account  of  the 
"  Pilgrim,    I  found   that  an   attachment    had   been  laid    on 
"  them  at  the  suit  of  Messrs.  Parrys.     Under  these  circum- 
"  stances  I  beg  to  be  favoured  with  your  directions  how  I  am  to 
"  act:  and,  in  the  mean  time,  I  will  tell  the  persons  who  may 
"  come  about  your  drafts,  that  before  I  can  accept  them  I  must 
"  hear  from  you.     Waiting  your  reply,  J  am,  dear  Sir,  yours, 
"  &c.  S.  Cock"     To  this  letter  Woodward,  on  the  22d  of  No- 
vember, returned  an  answer  to   Mr.  Cock,  of  which  the  follow- 
ing is  an  extract :  '*  If  they,  Messrs.  Parrys,  persist  in  attaching 
•"  the  bills,  matters  must  rest  as  they  are  at  present,  and  you,  of 
"  course,    refuse  to   accept  the  bills  I  have  drawn  on  you." 
Neither  of  these  letters  were  communicated  to  the  plaintiffs. 
The  defendant  did,  in  fact,  before  the  bills  in  the  declaration 
mentioned  became  due,  receive  from  the  African  committee  the 
abovementioned  bills  of  exchange  amounting  to  1126/.  7s.  Id. 
on  account  of  Woodward,   all  of  which  were  duly  paid  to  the 
defendant.     On  the  20th  of  November  1800,  an  attachment  was 
issued  out  of  the  Lord  Mayor's  Court  of  London,  at  the  suit  of 
William  and    Thomas  Parry,  against  the  property  of  R.  Wood- 
ward in  the  hands  of  the  defendant,   and  which  was  served 
upon  the  defendant  on  that  day ;  and  on  the  26lh  of  the  same 

month 


1803. 

CLARKE 

against 
COCK. 


[60] 


JO  CASES  IN  TRINITY  TERM 

1803.  month  the   defendant  had  notice  to  appear  as  garnishee.     On 

~~  the  24th  of  January  following  Mr.  Cod;  pleaded  to  the  attach- 

"»'  menl  '•>  and  on  lne  28th  of  the  same  month  the  cause  was  tried, 


COCK.  «°d  a  verdict  found  for  Messrs.  Parrys,  with  1118/.  12s.  7d. 
damages,  being  the  balance  in  his  hands  due  to  the  said  R. 
Woodward,  and  which  was  afterwards  paid  over  to  Messrs. 
Parrys,  in  consequence  of  the  Judgment  obtained  in  such  at- 
tachment. The  bills  were  duly  presented  for  payment  to  the  de- 
fendant. On  the  28lh  of  January  1801  the  plaintiffs  wrote  to 

[  61  ]  the  defendant  the  following  letter  :  "  Liverpool,  28th  January 
"  1801.  Sir,  This  morning  Mr.  R.  Woodwards  draft  on  you 
"  for  1046/.  7s.  Id.,  due  24th  instant,  was  returned  to  us  pro- 
"  tested  for  non-payment.  As  we  gave  Mr.  Woodward  the  full 
"  value  of  this  bill,  and  the  former  one,  due  the  27th  of  De- 
"  cember,  for  80/.,  on  his  positive  assurance  that  they  would  be 
"  duly  accepted  ;  and  as  he  produced  to  us,  in  confirmation  of 
"  such  assurance,  your  letter  to  him  of  the  15th  November,  in 
"  which  you  say,  that  he  may  be  assured  the  sum  he  has  drawn 
"  for,  as  stated  in  his  letter  of  the  12th  instant,  will  meet  with 
"due  honour;  we  are  under  the  necessity  of  informing  you 
"  that  we  cannot  avoid  considering  you  as  liable  to  us  for  the 
"  payment  of  these  bills.  In  the  present  situation  of  Mr.  Wood- 
"  ward,  against  whom  a  commission  of  bankrupt  has  been  open- 
"  ed,  w-e  think  it  not  less  necessary,  on  your  account  than  on 
"  our  own,  that  you  should  be  apprized  of  these  circumstances  ; 
"  and  we  hope,  and  shall  be  happy  to  hear,  that  you  have  been 
"  enabled  to  secure  yourself  from  loss,  which  we  are  sorry  to  say 
'*  will  not  be  the  case  with  ourselves,  even  when  the  bills  above 
"  mentioned  are  paid.  We  are,  &c.  Clarkes  and  Roscoe"  On 
the  30th  of  January  the  defendant  returned  the  following  an- 
swer: London,  30th  January  1801.  Messrs.  Clarkes  and  Ros- 
"  coe.  Gentlemen,  I  have  received  your  favour  of  the  28th  in- 
"  stant,  and  am  surprised  to  find  that  you  consider  me  to  be 
tl  liable  to  you  for  the  payment  of  Mr.  Woodward's  two  bills  for 
"  1046/.  7s.  If/,  and  80/.,  which  bills  /  refused  to  accept,  on  ac- 
"  count  of  the  money  with  which  they  were  to  be  paid  having 
"  been  attached  in  my  hands.  Until  the  receipt  of  your  letter, 
"  I  never  knew  in  whose  possession  the  bills  were,  or  I  should 
"  have  written  to  inform  you  of  the  circumstance  of  the  money 

F  62  ]       "  being  attached:  of  this  I  did  inform  Mr.  Woodward  by  letter, 
"  dated  the  20th  of  November,  from  whom  I  received  this  an- 

"  swer, 
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"  swer,  That  if  Messrs.  Parrys  persist  in  attaching  the  bills, 
*'  matters  must  rest  where  they  are  at  present,  and  you  of  course 
"  refuse  to  accept  the  bills  I  have  drawn  on  you."  From  this 
**  time  1  concluded  that  I  was  not  authorised  to  resist  the  at- 
*'  tachment.  Had  I  ever  doubted  the  propriety  of  this  conclu- 
"  sion,  I  should  have  been  confirmed  in  it  by  your  not  insisting 
"  on  my  accepting  the  bills,  which  I  presumed  should  have 
"  been  done  by  you  ;  but  still  more  so  by  your  not  taking  any 
"  notice  of  my  refusal  to  pay  the  bill  for  SO/,  due  on  the  27th 
"  of  December.  Had  this  been  done,  however  questionable 
"  might  have  been  the  right  my  letter  to  Mr.  Woodward  gave 
"  you  to  look  to  me  for  payment,  I  certainly  should  have  re- 
"  sisted  the  attachment  instead  of  allowing  judgment  to  take 
"  place.  As  it  is,  I  cannot  but  consider  that  the  effect  of  the 
"  attachment  is  wholly  imputable  to  your  not  having  in  due 
"  time  communicated  to  me  the  statement  contained  in  your 
"  letter,  and  that  therefore  I  am  not  liable  to  the  payment  of 
"  the  bills.  Whether  the  attachment  can  be  set  aside  or  not 
"is  what  I  am  totally  ignorant  of;  but  unfortunately  circum- 
"  stanced  as  you  are  I  shall  certainly  retain  the  money  in  my 
"  possession  until  it  is  determined  to  whom  I  am  legally  bound 
"  to  pay  it.  I  am,  gentlemen,  your  respectful,  &c.  8.  Cock" 
"  P.  S.  I  just  beg  to  observe,  that  though  my  letter  to  Mr.  W. 
"  implied  an  intention  of  accepting  bills  to  the  amount  men- 
"  tioned  in  his  letter  to  me,  yet  as  no  sum  was  mentioned, 
"  it  never  occurred  to  my  imagination  that  any  person  would 
"  make  advances  to  the  amount  of  1200/.  on  the  strength 
"  of  my  letter  without  previously  applying  to  me,  or  pre- 
"  senting  the  bills  for  acceptance.  S.  C."  On  the  2d  of  Feb- 
ruary the  plaintiffs  made  the  following  reply.  "  Liverpool, 
"2d  of  February  1801.  Mr.  Simon  Cock,  Sir,  Although  we 
'*  should  be  extremely  sorry  that  you  should  be  an  eventual 
"  loser  by  your  transactions  with  Mr.  Woodzcard,  yet  we  cannot 
"  admit  that  any  omission  has  taken  place  on  our  part  that  can 
"  have  led  to  your  present  difficulty.  From  the  tenor  of  your 
"  letter  of  the  15th  November  to  Mr.  Woodward,  we  could  en- 
"  tertain  no  doubt  that  the  bills  quoted  in  his  letter  to  you  of 
"  the  12th  would  be  duly  accepted,  nor  did  we  know  upon  what 
"  grounds  such  engagement  was  entered  into.  The  bills  so 
"  received  were  remitted  by  us  in  course  to  Sir  James  Esdailtmd 
11  Co.,  and  duly  presented  for  acceptance.  And  when  the  first  for 
"  80/.  was  returned  we  gave  notice  to  Mr.  Woodward,  who  was 

"  then, 
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"  then,  as  far  as  we  know,  solvent,  expecting  he  would  remove 
"  the  difficulty  which  prevented  the  acceptance  and  payment  of 
"  the  bills.  We  cannot  help  particularly  adverting  to  the  ex- 
"  tract  with  which  you  have  favoured  us  from  Mr.  Woodward's 
"  letter  in  answer  to  yours  of  20th  November,  in  which  he  says 
*'  you  will  of  course  refuse  to  accept  the  bills  I  have  drawn 
"  upon  you.  This  would  have  been  very  right  if  Mr.  Wood- 
"  ward  had  then  been  the  holder  of  such  bills  ;  but  after  having 
*'  negotiated  them,  and  received  actual  value  for  the  amount, 
"  and  deposited  with  us  yours  of  the  15th  of  November  as  evi- 
"  dence  of  your  acceptance,  it  was  no  longer  competent  for  him 
"  to  discharge  that  promise,  any  more  than  it  was  necessary  for 
"  us  to  remind  you  that  such  engagement  on  your  part  had 
"  taken  place.  We  are  happy  to  find  on  your  own  account 
"  that  you  are  the  holder  of  some  bills  as  an  indemnity  to 
"  you  for  this  acceptance ;  and  if  your  right  to  detain  them  de- 
"  pend  on  the  question  whether  you  had  rendered  yourself  liable 
"  on  behalf  of  Mr.  Woodward,  we  may  congratulate  both  you 
"  and  ourselves  that  this  circumstance  had  certainly  taken  place. 
*'  You  speak  of  having  allowed  judgment  to  pass,  which  we 
"  cannot  but  think  was  inadvertently  done,  when  you  must  have 
"  recollected  the  contents  of  your  letter,  and  known  that  Mr. 
"  Woodward  had  drawn  and  negotiated  the  bills  in  consequence. 
"  But  we  hope  on  your  behalf  that  you  may  yet  be  able  to  ob- 
"  viate  the  effects  of  such  judgment,  so  as  to  retain  from  the 
"  funds  you  hold  what  you  may  pay  on  Mr.  Woodward"^  behalf. 
"  We  have  only  to  add,  that  if  on  further  consideration  you  are 
"  not  satisfied  with  the  justice  of  our  claim,  we  shall  neither 
"  press  you  unreasonably  in  point  of  time  as  to  your  decision, 
"  nor  unadvisedly  adopt  any  unjust  measures.  When  we  are 
"  further  apprised  of  your  intentions  we  will  lay  the  case  before 
"  counsel,  and  shall  be  guided  by  their  opinion  ;  after  which, 
"  if  any  difficulties  shall  remain,  we  shall  be  glad  to  join  with 
"  you  in  terminating  them  with  as  little  expence  and  trouble  as 
"  possible ;  being  with  much  respect  yours,  &c.  Clarkes  and 
"  Roscoe."  The  question  for  the  opinion  of  the  Court  was, 
Whether  the  plaintiffs  were  entitled  to  recover?  If  the  Court 
should  be  of  opinion  they  were  entitled  to  recover,  then  the  ver- 
dict to  stand  ;  if  not,  then  judgment  of  nonsuit  to  be  entered. 

Scarlett  for  the  plaintiff  made  two  questions,  1st,  Whether 
there  were  a  due  acceptance  of  the  bills  by  the  defendant  ?  2d, 

Whe- 
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Whether  such  acceptance  were  done  away  by  subsequent  cir- 
cumstances ?  1.  An  acceptance  of  a  bill  of*  exchange  need  not 
be  in  writing  upon  the  bill;  for  though  the  stat.3&4  Ann,  c.  9. 
for  regulating  inland  bills  of  exchange  says,  (s.  5.)  that  no  ac- 
ceptance of  any  such  bill  shall  be  sufficient  to  charge  any  person, 
"  unless  the  same  be  underwritten  or  indorsed  in  renting  there- 
upon ,-"  yet  that  is  only  necessary  with  respect  to  costs,  and  such 
bills  may  still  be  accepted  by  parol,  according  to  Lumley  v.  Pal- 
mer (a),  and  Pierson  v.  Dunlop  (V).  There  is  no  technical  form 
of  acceptance,  it  is  no  more  in  effect  than  a  promise  to  pay  the 
bill  when  due,  which  is  expressly  conveyed  by  the  defendant's 
letter  of  the  15th  of  November  1800.  It  is  not  material  that  the 
letter  itself  was  not  shewn  before  the  bills  were  negotiated  to 
the  plaintiffs ;  but  the  purport  of  it  was  communicated  to  them, 
that  the  bills  would  be  honoured  by  the  defendant  when  due. 
Powell  v.  Monnier  (c)  comes  nearest  to  Ihe  present  case,  where 
a  similar  letter  to  the  drawer,  in  answer  to  one  advising  him  of 
the  drawing  of  the  bill,  was  holden  to  be  an  acceptance.  So 
an  agreement  to  accept  amounts  to  an  acceptance.  Mason  v. 
Hunt(d),  Then,  2dly,  if  the  bills  were  duly  accepted,  nothing 
which  passed  between  the  drawer  and  acceptor  after  the  bills 
were  negotiated  into  third  hands,  nothing  less  than  the  express 
declaration  of  the  holders,  could  do  away  or  qualify  such  accept- 
ance as  against  the  holders.  Dingwall  v.  Dunster  (e).  In  John- 
son v.  Callings  (f)  the  promise  to  accept  was  made  before  the 
bill  was  drawn ;  which  sufficiently  distinguishes  that  case  from 
the  present.  [Le  Blanc  J.  And  there  too  the  promise  was  not 
communicated  to  the  holder  at  the  time.] 

Gibbs  contra.  1st,  this  was  not  an  acceptance  but  only  a 
promise  to  accept  in  future  upon  a  tender  of  the  bill.  In  John- 
son v.  Co/lings  (g)  it  was  thought  that  the  cases  had  gone  too 
far  in  admitting  of  an  acceptance  by  parol,  however  positive, 
on  any  other  than  an  express  acceptance  in  writing  on  the  bill 
itself ;  therefore  the  Court  will  not  carry  the  laxity  further 
than  the  cases  have  already  proceeded.  And  the  decision  in 
that  case,  that  a  promise  to  pay  a  bill  not  then  drawn  was  no 


(a)  Rep.temp.Hardw.74» 

(c)  1  Atk.Qll. 

(e)  Dougl.  247. 

(g)  1  East's  Rep,  98. 


(fc)  Cowp.573. 
(<0  Dougl.  297. 
(/)  1  East's  Rep.  98. 
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acceptance  went  to  narrow  the  principle  deducible  from  the 
former  cases.  Now  here,  though  the  bills  were  actually  drawn 
before  the  defendant's  letter  was  written,  yet  as  they  then  still 
remained  in  the  drawer's  hands,  they  were  inoperative  as  bills  ; 
and  when  afterwards  issued,  they  never  were  in  fact  presented 
for  acceptance,  which  the  usual  form  of  pleading  shews  to  be 
necessary.  For  a  declaration  against  an  acceptor  always  states 
that  the  bill  was  presented  to  him  for  acceptance,  and  that  he 
thereupon  did  accept  it;  whereas  here  it  is  only  staled  that  the 
bills  were  drawn  on  the  defendant,  and  that  he  accepted  them, 
without  stating  that  they  were  presented  for  acceptance.  If 
then  this  were  only  a  promise  to  accept,  such  a  promise,  how- 
ever binding  for  a  good  consideration,  can  only  be  enforced  by 
the  person  to  whom  it  was  made,  and  cannot  be  assigned  to  an- 
other as  an  acceptance  itself  by  the  law-merchant.  A  mere 
promise  to  do  an  act  cannot  be  the  subject  matter  of  an  assign- 
ment like  an  act  done  (a).  Nor  can  the  communication  of  such 
promise  to  the  plaintiffs  vary  the  case ;  for  if  such  a  promise 
amount  in  itself  to  a  positive  acceptance,  it  would  necessarily 
pass  by  the  indorsement  of  the  bill  whether  communicated  or  not 
at  the  time  to  the  holder.  But  if  it  were  necessary  that  such  com- 
munication should  be  made,  which  may  be  collected  from  what 
was  said  in  Johnson  v.  Col/ings,  it  should  at  least  have  appeared 
that  the  letter  itself  was  shewn  to  the  plaintiffs  when  the  bills 
were  negotiated  to  them,  and  not  merely  the  purport  of  it  stated. 
For  if  the  notice  be  the  operative  thing,  it  cannot  go  further 
than  the  fact  itself  notified,  which  was  only  that  the  defendant 
had  promised  to  honour  the  bills  when  due,  and  not  that  he 
had  accepted  them.  [Lord  Ellenborough  C.  J.  If  the  law  in 
this  respect  were  to  be  framed  de  novo,  it  might  perhaps  be 
desirable  to  have  nothing  else  taken  as  an  acceptance  than  an 
acceptance  in  writing  on  the  bill  itself,  that  every  one  to  whom 
it  passed  might  see  on  the  face  of  the  instrument  itself  whether 
or  not  it  were  accepted  :  but  it  is  now  much  too  late  to  recur 
back  to  that,  after  the  various  decisions  in  the  times  of  Lord 
Jiardwicke  and  Lord  Mansfield.]  At  any  rate  the  doctrine  of 
such  implied  acceptances,  being  itself  of  equitable  origin,  ought 
to  have  equitable  exceptions  when  they  exist  as  they  do  here. 
2dly,  The  defendant  was  at  all  events  discharged  by  the  laches 
of  the  plaintiff's  in  not  communicating  to  him  that  they  had 


(a)  1  East's  Rep.  103. 


been 
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been  induced  to  take  the  bills  upon  the  representation  made  to 
them  of  his  promise  to  accept ;  (such  acceptance  not  appearing 
upon  the  bills  themselves.  If  they  had  done  so,  it  would  have 
enabled  the  defendant  to  have  explained  to  them  how  the  trans- 
action stood.  Or  had  he  even  known  the  fact  of  such  represen- 
tation having  been  made  (the  contrary  of  which  he  had  reason  to 
collect  from  IVoodward's  subsequent  letter  to  him,  advising  him 
to  refuse  to  accept  the  bills  when  presented),  the  defendant 
might  have  resisted  the  foreign  attachment  sued  out  by  the 
Parrys.  [Lawrence  J.  The  defendant  must  at  least  have  known 
from  Woodward's  letter  that  the  bills  were  negotiated  out  of  his 
hands.] 

Scarlett  in  reply.  The  circumstance  of  the  plaintiffs'  not  pre- 
senting the  bills  for  acceptance  rather  shews  that  they  consider- 
them  to  have  been  already  accepted.  Pillans  v.  Fan  Mierop  (a) 
is  decisive  that  an  engagement  to  accept  is  an  acceptance  in 
law  ;  and  Wilkinson  v.  Lutwidge  (b)  there  cited  by  Yates  J. 
shews  that  such  acceptance  may  be  by  collateral  writing.  And 
this  is  recognized  by  the  very  exception  made  by  the  statute  of 
Anne  as  to  costs.  Then  if  it  were  such  an  acceptance  as  was 
binding  between  the  parties  at  the  time  when  it  was  given,  it 
was  necessarily  transferred  with  the  bills.  If  indeed  Woodward 
had  passed  the  bills  after  sending  the  letter  to  the  defendant  dis- 
charging his  acceptances,  that  would  have  been  a  fraud  upon 
him,  and  would  not  have  bound  him  as  acceptor:  because  while 
Woodward  was  the  holder  he  might  legally  give  such  discharge; 
but  after  he  had  negotiated  the  bills,  any  discharge  by  him  was 
inoperative.  No  laches  can  be  imputed  to  the  plaintiffs  for  want 
of  giving  notice  to  the  defendant;  for  Woodward's  letter  to  him, 
containing  the  supposed  discharge,  gave  him  information  at  the 
same  time  that  the  bills  were  negotiated ;  and  he  was  conse- 
quently bound  to  know  that  Woodward  could  not  discharge  him. 
The  fraud,  if  any,  was  between  Woodward  and  the  defendant. 

Lord  ELLENBOROUGH  C.  J.  The  defendant  is  sued  as  ac- 
ceptor of  certain  bills  of  exchange  drawn  on  him  by  Woodward, 
payable  to  his  own  order,  and  indorsed  by  him  to  the  plaintiffs ; 
Woodward  having  before  deposited  certain  other  bills  in  the 
hands  of  the  defendant,  and  empowered  him  to  receive  the  mo- 
ney due  on  them.  On  the  12th  of  November  1800  Woodward 


(a)  3  Burr.  1663—1669. 
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1803.       wrote  a  letter  to  the  defendant,    in  which  lie    informed  him 
that   he    had   that  day  "  rallied  on   him"  to    the  amount  of 

s'  1J'   and  SO/'     meanin       tbat  he  lmd    drawn  bills  of 


COCK.       exchange  upon  him  for  such  value,  which  gave  the  defendant 
notice  of  the  bills  being  drawn.     The  question  is,  Whether  the 
answer  returned  by  the  defendant  amount  to  an  acceptance, 
and  that  answer  communicated  to  the  plaintifl's,  who  took  the 
bills  on  the  faith  of  the  representation  made  by  Woodward  to 
them  of  the  contents  of  the  defendant's  letter?     In  that  letter, 
dated  the  15th  of  November,  the  defendant  informed  Woodzoard 
that  he  had  received  the  list  of  bills  in  the  hands  of  the  African 
committee,  by  which  he  found  that  they  amounted  to  the  sum 
for  which   Woodzcard  had  drawn  as  slated  in  his  favour  of  the 
12th,  "  which  he  might  be  assured  would  meet  zcith  due  honour  from, 
him"  (the  defendant.)  The  first  question  is,  Whether,  as  between 
the  defendant   and    Woodzcard,  without  further  circumstances, 
and  things  standing  as  they  then  did,   this  did  not  amount  to  an 
acceptance?    And  it  has  been  laid  down  in  so  many  cases  that  a 
promise  that  a  bill  when  due.  shall  meet  due  honour  amounts  to  an 
acceptance,  and  that  without  sending  it  for  a  formal  accept- 
ance  in  writing,    that  it  would    be  wasting  words  to  refer 
to  the  books  on  this  subject.     It  is  as  clear,  that  if  the  bills  had 
remained  in  Woodward's  hands  at  the  time  of  his  writing  the 
letter  of  the  22d  of  November,  wherein  he  informed  the  defend- 
[  70  ]      ant,  that  if  the  Parrys  persisted  in  attaching  the  African  bills  in 
his  hands,  matters  must  rest  as  they  then  were,  and  the  defend- 
ant would  of  course  refuse  to  accept  the  bills  drawn  on  him  by 
Woodward,  this  would  have  been  a  discharge  of  the  defendant's 
acceptances.     But  in  the  mean  time  Woodward  had  passed  the 
bills  in  question  to  the  plaintiffs,  and  at  the  same  time,  as  the  case 
states,  had  either  communicated  to  them  the  purport  of  the  de- 
fendant's letter  of  the  loth  of  November,  or  informed  them  that 
the  defendant  had  positively  undertaken  to  accept  the  bills  ;  they 
having  before  refused  to  advance  him  any  more  money  on  his 
own  credit.     Then  does  not  a  promise  to  accept  an  existing  bill 
(for  I  do  not  wish  to  consider  the  case  so  largely  as  the  doctrine 
is  laid  down  in  Pillans  v.  Van  Alierop,  though  that  opinion  is 
supported  by  great  authority,)  amount  to  an  acceptance,  and 
bring  the  case  directly  within  the  doctrine  as  recognized  in  John- 
son  v.  Col/iugs?  lid.  Mans/ield  indeed  in  Pierson  v.  Dunlop,  Cowp. 
573.  is  reported  to  have  said,  "  that  the  mere  answer  of  a  mer- 

chant 
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chant  to  the  drawer  of  a  bill,  that  lie  will  duly  honour  it,  is  no 
acceptance,  unless  accompanied  with  circumstances  which  may 
induce  a  third  person  to  take  the  bill  by  indorsement ;"  but  that 
clashes  with  what  he  had  said  in  Pillans  v.  Van  Mierop,  and  is 
contrary  to  what  was  there  said  by  Mr.  Justice  Yates.  Then 
here  was  an  undertaking  by  the  defendant  in  writing,  by  a  col- 
lateral paper,  to  accept  the  bills,  which  induced  a  credit,  with- 
out which  the  plaintiffs  would  not  have  given  value  for  them. 
The  defendant  has  thereby  enabled  another  with  truth  to  assert, 
and  furnished  him  with  the  means  of  proving  that  assertion  by 
the  production  of  the  defendant's  letter,  that  he  had  undertaken 
to  accept  the  bills,  which,  in  ordinary  mercantile  understanding, 
amounts  to  an  acceptance,  and  by  that  credit  was  attached  to 
the  bills.  Then  the  hardship  of  which  the  defendant  now  com- 
plains, having  had  the  other  bills  of  Woodward  attached  in  his 
hands,  has  grown  out  of  his  not  fully  understanding  the  legal 
effect  of  what  he  had  done,  and  is  not  imputable  to  the  plain- 
tiffs. It  may  be  for  the  convenience  of  mercantile  affairs  that  a 
bill  may  be  accepted  by  a  collateral  writing,  without  the  bill 
itself  coming  to  the  actual  touch  of  the  acceptor,  which  would 
sometimes  create  great  delay.  This  acceptance,  being  by 
writing,  comes  within  all  the  cases  cited.  It  would  be  good, 
according  to  some,  even  by  parol;  but  that  an  acceptance  by  a 
collateral  writing  is  good  is  clear  from  Pillans  v.  Van  Mierop 
and  other  cases.  And  though  the  common  form  of  declaring 
may  be,  that  the  bill  was  presented  for  acceptance,  yet  it  has 
never  been  considered  to  be  necessary  to  give  strict  proof  of 
such  an  allegation,  if  an  agreement  to  accept  were  proved. 

GROSE  J.  This  may  be  a  hard  case  on  the  defendant,  but  it 
would  be  equally  so  at  least  on  the  plaintiffs,  who  have  advanced 
their  money  on  the  credit  of  the  representation  made  to  them, 
and  truly  made,  as  it  appears,  that  the  defendant  had  engaged  to 
honour  the  bills  when  due.  The  material  question  is,  Whether 
the  defendant's  letter  of  the  15th  of  November  amount  to  an  ac- 
ceptance? In  Pillan  v.  Van  Mierop,  it  is  treated  as  a  common 
transaction  that  a  verbal  promise  to  accept  will  bind.  Now  this 
is  more,  for  it  is  a  written  promise  to  accept :  and  it  is  distin- 
guishable from  Johnson  v.  Collings,  which  occurred  to  me  on  first 
reading  the  case,  for  that  was  a  promise  to  accept  a  bill  not  then 
drawn.  And  upon  looking  farther  into  the  cases  I  found  Lord 
Mansfield  making  the  distinction  which  has  been  alluded  to  in 
CW/3.  573.  where  he  says,  that  the  mere  answer  of  a  merchant 
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to  the  drawer  of  a  bill  llmt  he  will  duly  honour  it  is  no  accept- 
ance, unless  accompanied Ircith  circumstances*  which  may  induce  a 
third  person  to  take  it.  by  indorsement"  On  this  an  observation 
has  been  made  by  my  lord;  but  here  third  persons  have  been  so 
induced  to  take  the  bills  by  the  act  of  the  defendant.  It  is  ob- 
jected, however,  that  the  plaintiffs  have  been  guilty  of  laches  in 
not  informing  the  defendant  of  their  having  received  the  bills 
•with  notice  of  his  acceptance ;  but  it  rather  appears  to  me  that 
the  negligence,  if  any,  is  imputable  to  the  defendant,  for  not  hav- 
ing defended  himself  against  the  attachment  in  the  Mayor's  court, 
upon  the  ground  of  his  acceptance  of  these  bills  upon  the  pledge 
of  those  deposited  in  his  hands  by  Woodward.  Tjpon  the  whole, 
it  appears  that  the  defendant's  letter  of  the  15th  of  November 
was  an  acceptance;  that  the  plaintiffs  have  been  in  no  fault;  and 
that  the  transaction  between  them  and  Woodzzard  was  bond  fide; 
which  brings  the  case  within  the  common  rule  of  mercantile 
transactions,  and  entitles  the  plaintiffs  to  recover. 

LAWRENCE  J.  It  would  have  been  much  better  doctrine  if  it 
had  been  originally  determined  that  nothing  else  should  amount 
to  an  acceptance  than  a  written  acceptance  on  the  bill  itself. 
But  it  is  now  too  late  to  revert  to  that,  it  having  been  deter- 
mined by  many  cases  that  an  acceptance  may  be  by  parol.  What 
is  an  acceptance  but  an  engagement  to  pay  the  bill  when  due? 
This,  then,  is  stronger  than  a  parol  acceptance,  because  it  is  a 
•written  engagement.  The  only  question,  then,  is,  Whether  a 
letter  written  by  the  drawee  to  the  drawer,  in  which  he  assures 
him  that  the  bills  will  meet  with  due  honour  from  him,  the 
drawee,  is  not  an  engagement  to  pay  the  bills  when  due?  of 
wiiich  there  can  be  no  doubt.  If  the  defendant  had  only  in- 
tended to  make  an  additional  acceptance,  in  case  the  bills  lodged 
in  his  hands  were  productive  to  him,  he  should  have  so  expressed 
himself;  and  then,  unless  the  bills  were  productive,  he  would 
not  have  been  liable,  and  no  person  would  have  given  the  same 
general  credit  to  them  upon  the  faith  of  his  letter.  In  one  early 
case,  Powell  v.  Mounier  (a),  Lord  Hardzcicke  says,  that  a  promise 
by  parol  to  honour  a  bill  is  an  acceptance.  That  was  where 
the  drawer  of  a  bill  of  exchange,  having  acquainted  Mounier  by 
letter  of  his  having  drawn  a  bill  on  him  for  50A  desiring  him  to 
accept  it,  Mounier  wrote  in  answer  that  the  50/.  bill  should  be 
duly  honoured  and  placed  to  his  debit.  Lord  Hardwicke  there 
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said,  "  What  desermines  me  is  the  letter,  by  which  it  appears 
very  clearly  that  he  accepted  the  bill ;  for  he  mentions  it  and 
says,  il  shall  be  duly  honoured  and  placed  to  the  drawer's  debit." 
That  was,  therefore,  determined  to  be  an  acceptance  ;  and  the 
commercial  world  have  acted  ever  since  upon  the  ground  of  that 
determination ;  and  numberless  bills  have  been  paid  in  conse- 
quence after  such  acceptances.  We  should  be  doing  great  mis- 
chief if  we  were  to  overturn  this  doctrine.  The  situation  of  the 
defendant  has  been  induced  by  his  own  act.  He  might  have 
resisted  the  attachment  upon  the  ground  of  his  acceptances, 
which  would  have  been  a  defence  to  him. 

LE  BLANC  J.  Whatever  weight  there  might  be  in  the  de- 
fendant's argument,  if  the  question  were  now  to  be  agitated  for 
the  first  time ;  yet  it  is  material  to  the  mercantile  world  that  this 
point  should  not  be  shaken,  if  it  have  been  acted  upon  for  a 
long  period.  Now  from  Lord  Hardwickes  time  to  the  present 
it  has  been  understood  that  a  parol  engagement  to  accept  is  an 
acceptance.  The  last  case  upon  this  subject  is  Johnson  v.  Col-, 
lings,  which  was  not  a  promise  to  accept  a  bill  then  drawn,  or  a 
bill  of  any  particular  description,  but  a  promise  to  pay  a  bill  that 
would  be  drawn  ;  and  such  a  promise  wag  holden  not  to  be  an 
acceptance.  Now  here,  suppose,  instead  of  a  verbal  communi- 
cation to  the  plaintiffs,  the  holders,  of  the  contents  of  the  defend- 
ant's letter,  the  letter  itself  had  been  annexed  to  the  bill,  would 
not  that  have  been  an  acceptance  as  much  as  if  it  had  been  written, 
on  the  face  of  the  bill  ?  But  it  is  said  that  this  case  is  distin- 
guished from  what  it  would  have  been  had  the  letter  itself  been 
communicated  to  the  plaintiffs,  from  the  variance,  as  it  is  con- 
tended, between  the  letter  and  the  purport  of  it,  as  mentioned 
to  them,  which  it  is  said  amounted  only  to  a  promise  to  accept. 
But  supposing  that  to  have  been  so,  have  not  the  cases  decided 
that  such  a  promise,  (and  I  confine  myself  at  present  to  the  cir- 
cumstances of  this  case,)  made  after  the  bills  were  drawn,  and 
communicated  to  third  persons,  who,  on  the  credit  of  it,  advance 
their  money  on  the  bills,  shall  operate  as  an  acceptance.  Then 
all  that  can  be  imputed  to  the  plaintiffs  is,  that  they,  knowing 
the  law,  that  this  was  an  acceptance,  did  not  send  to  the  defend- 
ant to  get  another  acceptance.  The  defendant,  perhaps,  and 
Woodward,  have  acted  under  an  ignorance  of  the  law  ;  but  the 
plaintiffs,  who  have  acted  according  to  law,  are  not  to  suffer  on 
that  account.  And  before  the  defendant  parted  with  the  money 
out  of  his,  hands,  the  produce  of  Woodward's  bills,  be  should 
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have  informed  himself  correctly  where  the  bills  drawn  upon  him 
were,  and  what  had  been  done  under  his  letter  notifying  his  ac- 
ceptance. If  one  or  other  party  must  suffer,  *  it  is  more  proper 
that  the  loss  should  fall  upon  the  one  who  has  acted  under  an 
ignorance  of  the  law,  than  upon  the  others  who  have  acted  ill 
conformity  with  it,  and  on  the  credit  of  the  defendant's  accept- 
ance. 

Postea  to  the  plaintiffs. 


Saturday, 
June  ISfh. 

The  plaintiff 
is  entitled  to 
recover  for 
goods  sold 
and  deliver- 
ed upon  cre- 
dit for  a  cer- 
tain time,  it 
appearing 
by  the  spe- 
cial memo- 
randum that 
the  bill  was 
filed  on  a 
day  subse- 
quent to  the 
expiration  of 
the  credit, 
though  the 
vrrit  appear- 
ed to  have 
issued  be- 
fore.   But  if 
the  defend- 
ant were  ac- 
tually ar- 
rested before 
the  credit 
expired, 
semble  that 
he  has  his 
remedy  in 
damages. 
•[76  J 


SWANCOTT  against  WESTGARTH. 

was  an  action  for  goods  sold  and  delivered  on  credit, 
and  the  question  was,  Whether  the  action  were  com- 
menced before  the  time  of  the  credit  had  expired  ?  The 
goods  in  question  were  linens,  and  the  usual  credit  in  that 
trade  was  three  clear  months,  not  including  the  months  of 
buying  and  selling,  and  certain  days  over.  In  this  instance  the 
credit  expired  on  the  26th  of  last  November.  And  by  re- 
ference to  the  special  memorandum,  which  was  of  a  bill  filed 
the  last  day  of  term  (the  29lh,)  the  action  was  commenced  in 
lime  ;  and  by  this  it  was  insisted  at  the  trial,  at  Guildhall,  after 
the  last  term,  on  the  part  of  the  plaintiff,  that  the  commence- 
ment of  the  action  was  to  be  bound  ;  but  Lord  Ellenborovgh 
permitted  the  defendant  to  shew  the  true  commencement  of 
the  action  by  the  writ,  which,  being  produced,  was  proved  to 
have  issued  on  the  23d  of  November,  and  shewed  of  course 
that  the  action  was  commenced  too  soon  by  three  days  ;  on 
which  there  was  a  verdict  for  the  defendant.  A  rule  was  ob- 
tained on  a  former  day  in  this  term  for  setting  aside  the  verdict 
and  granting  a  new  trial,  on  on  affidavit,  stating,  that  the  de- 
fendant was  not  arrested  on  the  writ  sued  out  on  the  23d,  but  on 
an  alias  issued  on  the  26th,  and  executed  on  the  27th  :  and  also 
on  the  *  authority  of  the  cases  of  Foster  v.  Boiiner  (a\  and  Best 
v.  Wilding  (b),  where  the  distinction  was  taken  that  with  respect 
to  the  cause  of  action  the  bill  is  taken  to  be  the  commencement 
of  Ihe  suit,  though  the  day  of  issuing  the  writ  may  be  replied  to 
the  statute  of  limitations  to  save  the  lime,  and  may  be  shewn  for 
other  purposes. 

And  of  this  opinion  were  the  Court  on  shewing  cause.     And 
Lord  Ellenborough  C.  J.  said,  that,  however  hard  it  might  be  on 

(a)  Cosy.  454,  (£)  7  Term  Rep. 
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a  defendant  who  was  arrested  before  the  time  for  which  the  ere-         1803, 
dit  was  given,  vet  that  the  issuing  of  the  writ  was  merely  pro-     ,    ~» 

i"Wr  A  ^  f  OTT1 

cess  to  bring  the  party  into  court,  and  the  Court  must  look  to       atr'a-tn^ 
the  filing  of  the  bill  as  the  commencement  of  the  suit :  but  he       \VEST- 
added,  that  he  did  not  know  that  a  defendant  under  such  cir-       GARTH. 
cumstances  might  not  have  his  remedy  for  the  actual  arrest  be- 
fore the  time  when  the  debt  was  due. 

Per  Curium,  Rule  absolute. 


COOPER  against  MARTIN.  mh. 


A  SSUMPSIT    for    meat,    drink,     washing,   lodging,    and  One  who 
other  necessaries  provided  by  the  plaintiff  for  the  defend-  marnes  a 

w  1  ci  o  w   n  n  v~ 
aut  for  seven  years  before,  for  which  the  defendant  afterwards  jno.  ch'iidren 

promised  to  pay  him  so  much.     There  was  a  second  count  upon  by  her  for- 
a  quantum  valebant,  and  other   common  *  counts  :    To  which  merhusband 
the  defendant  pleaded  the  general   issue,  and  gave  notice  of  j     °  .  (?ullu 
set  off  for  wages,  work,  and  labour,  &c.     At  the  trial  before  sucn  cbild- 
Grose  J.  at  the  last  assizes  for  the  county  of  Suffolk   the  case  rcn,  though 
appeared  to  be  as  follows  :   the  defendant  was  the  son  of  the  t*16Jr  w^re 
plaintiff's  wife  by  a  former  husband,   and  he  and  three  other  kvtnewj_ 
children  of  the  former  marriage  were  maintained  by  the  plaintiff  <Jow  before 
for  several  years  during  their  minority;  and  after  the  defendant  her  second 
came  of  age,  and  a  demand  was  made  upon  him  by  the  plaintiff  m^ri 
for  the  expeuces  of  his  maintenance,  the  defendant  promised  to  scconfj  hus- 
payit,     The  situation  of  the  family  was  this:  the  defendant's  bandacquir- 
father  died  insolvent,  and  the  plaintiff  did  not  appear  to  have  cd  her  for" 
any  substance  of  his  own,   having  been  obliged  to  sell  a  small  ji       /•       '•,. 
estate,  which  he  had  at  the  time  of  his  marriage,  to  satisfy  cer-  the  second 
tain  creditors  to  whom  his  wife  had  bound  herself  for  her  former  husband 
husband's  debts.     But  she  had  a  freehold  estate  of  about  100/.  maintt»n 
per  annum  clear  value,  with  a  house  upon  it,  in  which  she  and  ,. 

I  CIJ  j    It   J5  Of 

her  children  were  living  when  she  married  the  plaintiff,  and  in  good  consi- 
which  they  all  continued  to  reside  for  some  years,  till  the  de-  deration  for 

fendant  left  them,  when  about  the  age  of  nineteen.     This  estate  a  Promi^e  b/ 

tncni  w  lien 
of  hers,  and  the  fortune  of  the  defendant  and  the  rest  of  her  they  come  of 

age  to  repay 

the  expence  of  their  maintenance  respectively:  especially  where  the  second  husband 
\vas  a  man  of  small  substance,  and  the  children  had  a  competent  provision  to  receive 
when  they  came  of  age,  which  was  to  accumulate  for  them  in  the  mean  time,  and  he 
made  no  application  to  Chancery  for  au  allowance  out  of  the  fund,  as  he  might  have 
done. 
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children,  came  to  them  by  the  will  of  her  uncle,  whereby  he 
devised  all  his  messuages,  lands,  &c.  at  ll'icktim  to  certain 
trustees,  in  trust  to  pay  the  clear  rents  and  profits  to  his  niece 
Ann,  the  wife  of  John  Martin  (a),  during  her  life,  for  her  own 
separate  use ;  remainder  to  certain  of  her  children.  He  then 
devised  about  20/.  a-year  in  land  to  each  of  her  children  (in- 
cluding the  defendant),  with  a  proviso  in  case  of  the  death  of 
any  of  the  children  before  the  age  of  twenty-one  years  respec- 
tively, without  leaving  issue  of  their  body,  that  the  estate  so 
given  to  the  child  so  dying  was  to  be  sold  by  the  trustees,  and 
the  money  to  be  shared  among  the  survivors,  as  and  when  they 
should  respectively  come  of  age.  And  to  each  of  the  children 
was  further  given  a  legacy  of  500/.,  and  the  testator  directed  the 
game,  with  the  accumulating  interest,  to  be  paid  as  and  when 
they  should  respectively  attain  the  age  of  twenty-one  years, 
with  the  same  proviso  as,  before  in  case  of  the  death  of  either 
before  age. 

It  appeared  that  the  plaintiff  ha(J  brought  up  the  children 
and  given  them  boarding  in  a  manner  suitable  to  their  ex- 
pectations, but  beyond  what  could  have  been  expected  of  him, 
upon  a  supposition  that  no  provision  was  made  for  them  out 
of  which  he  might  thereafter  be  reimbursed  when  they  came 
of  age.  A  sister  of  the  defendant,  who  still  lived  in  the  plain- 
tiff's family,  proved  that  in  a  conversation  with  the  defendant, 
in  which  she  had  mentioned  her  own  intention  of  paying  for 
her  board,  the  defendant  said  that  he  should  have  paid  the 
plaintiff  but  for  his  eldest  brother,  who  had  advised  him  not 
to  do  so.  The  plaintiff's  claim  was  at  the  rate  of  twenty 
guineas  a-year  board,  washing,  and  lodging,  for  five  years  and 
upwards.  The  learned  Judge  left  it  to  the  jury,  Whether 
the  plaintiff  had  supplied  the  defendant  with  more  than  his 
state  and  condition  required?  that  if  he  had  not,  or  to  the 
extent  at  least  that  was  necessary  and  proper,  it  was  a  merito- 
rious consideration  to  support  the  promise  made  by  the  defend- 
ant after  he  came  of  age.  The  jury  were  of  opinion  that  the 
expence  incurred  by  the  plaintiff  in  the  maintenance  of  the  de- 
fendant amounted  to  207.  a-year,  but  that  according  to  the 
defendant's  state  and  condition  there  ought  not  to  have  been 
more  than  10/.  a-year  expended  upon  him  ;  and  therefore  they 
found  a  verdict  for  the  plaintiff  for  50/.  for  five  years.  And 

(a)  Now  the  plaintiff's  wife. 
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the  defendant  had  leave  to  move  to  enter  a  nonsuit  if  the 
Court  thought  that  the  action  was  not  maintainable,  or  why 
a  new  trial  should  not  be  had.  And  a  rule  nisi  bavins;  been 

o 

obtained, 

Sellon  Serjt.  shewed  cause  against  the  rule,  and  contended, 
that  the  action  was  maintainable  on  general  principle,  as  well 
as  on  the  special  circumstances  of  the  case.  The  obligation  of 
maintaining  one  another  by  the  statute  (a),  founded  on  the  law 
of  nature,  only  holds  between  natural  parents  and  children,  and 
extends  not  to  similar  relationship  contracted  by  marriage.  For 
though  the  contrary  was  once  supposed  to  have  been  decided 
in  two  cases,  in  the  time  of  Queen  Anne,  of  JR.  v.  Clentham  (b\ 
and  R.  v.  St.  Botolph's,  Aldgate,  (c),  yet  these  were  over-ruled 
in  the  subsequent  case  of  R.  v.  Munday  (d\  which  has  been  re- 
cently confirmed  in  Tubb  v.  Harrison  (e),  and  in  Woodford  v. 
Lilburn  (/). 

Lord  ELLEN  BO  ROUGH  C.  J.  The  case  of  Bittingshy  v. 
Crickett  (g)  went  much  farther ;  for  there  the  Court  of  Chan- 
cery held  that  the  mother  herself,  after  a  second  marriage,  was 
not  liable  ;  and  decreed  maintenance  out  of  the  interest  of  the 
children's  fortunes.  We  will  hear  the  other  side. 

Wilson  and  Best  contra.  Nothing  was  furnished  to  the  de- 
fendant and  the  othf  r  children  beyond  plain  necessaries,  which, 
if  the  plaintiff  \vere\>ound  by  law  to  provide  for  them,  being 
the  children  of  his  wife,  thene  was  no  consideration  for  the 
subsequent  promise.  It  was  indeed  said  in  Tubb  v.  Harrison, 
and  other  cases,  that  the  statute  of  Elizabeth  extends  only  to 
natural  relations,  and  that  consideration  alone  was  the  ground 
of  those  determinations  ;  but  the  true  reason  of  the  second  hus- 
band's liability  in  such  cases  is  that  the  natural  mother  being  by 
law  bound  to  maintain  her  own  children,  he  who  marries  her 
takes  her  with  this  burthen,  and  is  immediately  chargeable 
with  it  like  any  other  of  his  wife's  debts.  Upon  this  principle 
jthe  cases  of  R.  v.  Clentham  and  R.  v.  St.  Botolph's,  Aldgate,  pro- 
ceeded, which  appear  to  have  come  judicially  before  the  Court ; 
and  therefore  Lord  C.  J.  Pratt  was  mistaken  in  his  representa- 
tion of  thern  in  R.  v.  Munday,  and  in  stating  that  the  point  was 


(a)  43  Eliz.  c.  2.  s.  7. 
(c)  76.42. 

(c)  4  Term  Rep.  1 1 8. 
(#)  1  Bro.  Ch.  Cos.  268. 
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(6)  Foley,  39; 

(d)  1  Stra.  10.0. 

(f)  20  Gco.  2.     I  Const.  325. 
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1803.  then  res  integra.  For  it  had  also  been  decided  in  another  case, 
of  one  J hikes  (a),  referred  to  in  Fulei/,  44.  where  an  order  upon 
the  grandmother,  who  had  married  a  second  husband,  to  main- 
tain her  grandchildren  was  quashed ;  the  Court  saying,  that  a 
feme  covert  could  not  be  charged,  but  that  they  ought  to  have 
charged  her  husband.  The  same  question  came  under  consi- 
deration in  Gerard's  case  (b\  which  was  heard  at  great  length 
before  the  Judges,  Whitlocke  and  Croke,  at  Serjeants' Inn,  when 
they  both  agreed  that  the  husband  would  be  chargeable  if  he 
received  any  portion  with  his  wife,  though  they  differed  other- 
wise. This  case  was  recognized  as  good  law  by  Lord  Holt  in 
Walton  v.  Spark  (c).  The  case  of  jR.  v.  Munday  is  also  reported 
in  Forttscue,  303.  where  this  reason,  which  seems  but  of  little 
weight,  is  assigned  for  the  decision,  that  the  mother,  after  her 
second  marriage  cannot  be  of  ability  to  maintain  her  children 
[  81  J  by  the  first  marriage,  and  the  second  husband  cannot  be  liable 
in  respect  of  her  property,  being  a  purchaser  for  a  valuable  con- 
sideration. But  it  would  be  more  reasonable,  according  to  the 
distinction  noticed  in  1  lilac.  Com.  448,  to  hold  that  the  hus- 
band takes  the  wife's  estate  subject  to  her  obligations  ;  for  other- 
wise, though  the  mother  were  of  ability  and  under  an  order  to 
maintain  her  children,  she,  by  her  own  act,  in  marrying  a  se- 
cond husband,  can  release  herself  and  heifchusband  from  such 
legal  liability,  and  throw  the  burden  of  maintaining  her  child- 
ren upon  the  parish.  Admitting,  therefore,  the  cases  of  R.  v. 
Munday,  and  Tubb  v.  Harrison  to  be  law ;  yet  on  the  reason 
assigned  in  Fortescue's  report  of  the  former,  this  action  is  not 
maintainable  ;  for  here  the  wife  had  a  separate  estate  by  the 
will  of  the  uncle,  and  therefore  continued  of  ability  after  the 
coverture  as  well  as  before.  Then  if  she  were  liable  in  respect 
of  such  separate  estate,  it  is  unnecessary  now  to  enquire  whether 
an  order  might  have  been  made  upon  her  alone,  or  upon  the 
husband,  or  upon  both;  or  whether  the  husband  might  not 
have  applied  to  the  Court  of  Chancery  for  an  allowance  of 
maintenance :  though  it  is  observable  that  neither  interest  nor 
maintenance  is  given  by  the  will  to  the  children,  but  the  whole 
of  their  shares  is  to  accumulate  till  they  respectively  come  of 
age ;  and  in  case  of  the  death  of  either  before,  his  share  is  to  go 
over.  At  any  rate,  the  husband  not  having  applied  for  rnain- 


(«) 


283. 


2  Bulstr.  346. 


(c)  Comb.  31 
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tenance  at  the  time,  it  is  now  too  late  to  supply  the  omission  in  1803. 
another  mode.  But  supposing  a  father-in-law  is  in  no  event 
liable  to  support  his  wife's  children,  and  that  the  plaintiff  might 
if  he  had  pleased,  have  thrown  them  upon  the  parish ;  yet  hav- 
ing chosen  voluntarily  to  support  them  as  a  gift,  and  not  upon 
a  contract,  he  cannot  now  convert  the  charge  into  a  debt.  In 
Stone  v.  Carr  (a),  which  was  an  action  by  a  schoolmaster  for 
the  board  and  education  of  one  of  the  children  of  the  defend- 
ant's wife  by  a  former  husband,  it  appeared  that  the  defendant, 
after  his  marriage,  lived  for  some  time  in  the  house  which  the 
first  husband  had  occupied  together  with  the  family,  and  then 
went  abroad,  leaving  the  wife  and  children  in  the  same  place, 
after  which  the  wife  had  placed  the  child  at  the  plaintiff's 
school.  And  Lord  Kenyon,  though  he  adhered  to  the  decision 
of  Tubb  v.  Harrison,  yet  held  that  the  second  husband,  having 
adopted  the  children  and  treated  them  as  part  of  his  own  fa- 
mily, stood  in  loco  parentis,  and  was  bound  to  the  plaintiff. 
And  he  added,  that  if  the  wife  eojoyed  property  from  her  first 
husband,  it  made  the  case  stronger  ;  but  that  even  if  he  had  died 
insolvent  it  would  not  have  altered  his  opinion. 

Lord  ELLENBOROUGH  C.  J.  However  that  case  might  be 
afterwards  as  between  the  father-in-law  and  the  child,  yet,  as  to 
third  persons,  the  former  was  bound  by  the  acts  of  his  wife  in 
providing  for  the  children  whom  he  held  out  to  the  world 
as  part  of  his  family.  So  here,  the  plaintiff  would  have  been 
liable  to  the  tradesmen  who  supplied  the  children  with  neces- 
saries by  his  wife's  orders,  while  they  were  living  with  him  as 
part  of  his  family.  But  as  to  the  general  obligation  of  parents 
and  children  to  provide  for  each  other,  in  Tubb  v.  Harrison, 
which  is  the  latest  decision  upon  the  subject,  and  in  which  the 
other  authorities  were  considered,  it  was  holden  to  extend  only 
to  natural  relations.  Then  the  plaintiff,  not  standing  in  that 
relation  to  his  wife's  children  by  her  former  husband,  was  not 
bound  by  the  act  of  marriage  with  their  mother  to  maintain 
them,  but  stood  in  that  respect  in  the  situation  of  any  other  [  83  ] 
stranger.  And  hawing  done  an  act  beneficial  for  the  defendant 
in  his  infancy,  it  is  a  good  consideration  for  the  defendant's 
promise  after  he  came  of  age.  In  such  a  case  the  law  will  im- 
ply a  request ;  and  the  fact  of  the  promise  has  been  found  by 
Ihejury.  The  cases  both  at  law  and  in  equity  have  certainly 


(a)  3  Espin.  Ni.Pr.  Cos.  I, 
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1803.       gone  on  considering  a  child  so  circumstanced  as  being  entitled 

c~~  to  maintenance  out  of  the  fund,  and  the  plaintiff  might  have 

against       applied  to  Chancery  for  an  allowance  in  this  case  :  bat  though 

MAHTIN,     he  did  not  make  such  application,  but  expended  his  own  funds 

for  the  benefit  of  the  defendant,   it  is  a  good  consideration  at 

least  for  the  subsequent  promise  to  repay  him. 

GROSK  J.  In  Southerton  v.  IVhitlock  (a),  it  was  holden  that  if 
goods  be  provided  for  an  infant,  though  not  necessaries,  yet  if, 
after  he  come  of  age,  he  promise  to  pay  for  them,  he  is  bound. 
Then  if  bound  to  a  stranger  in  such  a  case,  there  is  no  reason 
why  he  should  not  be  bound  to  a  father  who  has  provided  for 
him  as  the  plaintiff  has  done.  There  is  good  reason,  upon 
general  principle,  why  such  a  promise  should  be  binding  ;  for  it 
operates  as  an  encouragement  to  a  father,  who,  having  himself 
only  a  small  income,  has  a  son  with  a  good  estate,  which  he  is  not 
to  enjoy  till  he  comes  of  age,  to  incumber  perhaps  his  own  for- 
tune in  giving  his  son  an  education  proportionable  to  his  future 
prospects,  but  beyond  his  own  means,  upon  the  expectation 
that  his  son  will  take  the  circumstance  into  his  consideration 
after  he  comes  of  age.  Then  it  is  that  he  is  to  judge  whe- 
[  84  ]  ther  or  not  he  will  make  the  promise,  and  to  what  extent, 
but  if  he  do,  it  is  for  the  public  benefit  that  he  should  be  bound 
by  it. 

LAWRENCE  J.  The  early  cases  referred  to  proceeded  upon  a 
mistake,  in  considering  the  maintenance  of  the  children  as  a  deht 
of  the  mother,  who  has  married  a  second  husband,  or  as  a  debt 
on  her  estate.  The  wants  of  the  children  are  only  a  ground  for 
an  order  of  maintenance  on  the  parent,  if  of  sufficient  ability. 
But  when  she  has  parted  with  that  ability  by  her  second  marriage 
she  is  no  longer  liable.  The  husband  only  takes  her  debts  ;  but 
that  is  no  debt  of  hers.  Ceasing  to  be  of  ability  the  maintenance 
of  the  children  could  not  have  been  enforced  by  an  order  against 
her,  and  therefore  could  not  have  been  enforced  at  all.  Then 
the  plaintiff,  having  conferred  the  benefit  without  any  obliga- 
tion, it  is  a  good  consideration  for  the  promise  by  the  defendant 
after  he  came  of  age. 

LE  BLANC  J.  The  only  method  of  compelling  maintenance  is 
by  the  order  prescribed  by  the  stat.  of  Elizabeth;  and  in  the 
latter  cases  it  has  been  settled  that  the  statute  only  extends  to 
natural  relations.  It  was  so  ruled  in  R.  v.  Munday,  and  more 


(o)  1  Sira.  690.  and  vide  S.  P.  1  Ld.  Ray.  389. 


recently 
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recently  confirmed  in  Tubb  v.  Harrison.    Then  the  question  is,        1803. 

Whether  the    plaintiff  having  afforded  maintenance  to  the  de-         ~ 

.  COOPER. 

fendant  without  any  obligation^  it  is  not  a  good  consideration       <]<'--ainst 

for  a  promise  after  the  defendant  came  of  age  ?  What  was  the  MAHTIN. 
situation  of  these  parties?  The  father,  a  man  with  a  small  in- 
come; the  defendant,  entitled  to  a  good  provision  if  he  lived  to 
the  age  of  twenty-one,  which  was  to  accumulate  for  him  in  the 
mean  time.  The  father  might  have  applied  to  Chancery  to  have 
part  of  the  accumulation  for  the  maintenance  and  education  of  [  85  J 
the  son,  which  would  have  been  granted  to  him  ;  hut  not  having 
done  so,  the  accumulation  has  gone  to  increase  the  son's  estate. 
Therefore,  here  is  a  clear  good  ground  for  the  promise.  And 
the  jury  having  only  given  half  the  maintenance,  1  doubt  whe- 
ther we  should  do  a  benefit  to  the  defendant  by  sending  this  to 
a  new  trial. 

Rule  discharged. 


Co  ARE  against  GIBLETT. 


TN  debt  on  bond,  dated  the  24th   of  December  1796,  in   the  A  bond  to 
L  penal  sum  of  2,800/.,  the  defendant  craved  oy  er  of  the  bond  ;  secure  an 
by  which  it  appeared  to  be  a  bond  by  the  defendant  singly,  fortn  ^  ^ 
to  the   plaintiff;    and    of  the    condition,  which,  reciting  that  memorial  re- 
whereas  Wm.  Smith,  George  Smith,  R.  Underhill,  Charles  Com-  cited  that 
ber,  Cleophas  Comber,   and  Daniel  Smith,   had  contracted  with  d  L*j  E 
the  plaintiff  to  grant  him  an  annuity  of  155/.  lls.  ~Ld.  for  the  life  ney,  l,400£ 
of  the  survivor  of  those  six  persons  ;  and  that  by  a  bond  of  the  was  Paid 
same  date  (the  24th  of  December  1796,)  five  of  those  six  persons 
named  became  jointly  and  severally  bound,  and  it  was  intended 


except  one 

were  executed  and  bore  date;  and  the  memorial  also  contained  a  specific  allegatio.ii 
that  the  consideration-money  was  paid,  but  without  stating  any  particular  time°;  but, 
in  fact,  that  one  deed  not  having  been  executed  by  one  of  the  grantors,  the  grantee 
delivered  over,the  consideration-money  on  that  day  to  another  of  the  grantors,  to  be 
by  him  lodged  in  a  banker's  hands  in  the  names  of  himself  and  the  grantee's  attorney 
till  that  deed  was  executed,  and  such  deed  was  not  in  fact  executed,  nor  the  money 
actually  available  to  the  grantors  till  the  26th  of  the  same  month  :  held  that  this  was 
a  substantial  compliance  with  the  annuity  act,  3J  Ceo.  3.  c,  26".,  the  time  of  payment 
of  the  consideration-money  not  being  specifically  required  to  be  stated  by  that  act,  nor 
being  any  otherwise  material  than  as  entering  into  the  question  of  the  value  of  the 
consideration.  And  held,  that  upon  an  issue  taken  (in  an  action  of  debt  on  bond)  in 
general  terms,  without  reference  to  the  annuity  act,  upon  a  traverse  that  the  consi- 
deration-money was  not  paid  by  the  grantee  to  the  use  of  the  grantors  ;  evidence  that  it 
was  so  paid  on  the  26th  by  the  grantee's  agent  will  sustain  the  affirmative  of  the  issue 
so  generally  framed. 

that 
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that  Charles  Comber,  the  sixth,  should  also  have  become  bound 
to  the  plaintiff  in  2800/.,  conditioned  for  the  payment  of  the  an- 
nuity during  the  life  of  the  survivor  of  them,  the  grantors,  by 
four  quarterly  payments,  viz.  the  24th  of  March,  24th  of  June, 
24th  of  September,  and  24th  of  December  in  each  year ;  and  re- 
citing farther,  that  Charles  Comber  had,  by  an  unfortunate  ac- 
cident, been  rendered  incapable  of  executing  the  said  bond  on 
that  day,  and  therefore  that  the  defendant,  at  the  request  of  the 
other  grantors,  had  agreed  to  become  a  surety  for  them  for  the 
payment  of  the  annuity,  "  in  consideration  of  the  sum  of  1400/. 
"  having  been  this  day  paid  by  the  said  Wm.  Ware  (the  plaintiff) 
"  to  or  for  the  use  of  them  the  said  W.  S.,  G.  S.,  R.  U.,  C.  C., 
"  C/.  C.,  and  Daniel  Smith  ;"  was  that  the  bond  (in  suit)  should 
be  void  if  the  said  annuity  were  duly  paid  during  the  life  of  the 
survivor  of  the  six  persons  named.  And  then  the  defendant 
pleaded,  1st,  non  est  factum,  on  which  issue  was  joined.  2dly, 
That  the  plaintiff,  within  twenty  days  of  the  execution  of  the 
said  bond,  caused  a  memorial  of  that  and  certain  other  instru- 
ments for  granting  and  securing  the  said  annuity  to  be  inrolled 
in  Chancery ;  and  then  set  out  the  memorial  (in  the  manner 
stated  upon  the  former  report  of  this  case  upon  the  demurrer  (a), 
in  which  the  several  instruments  were  mentioned,  all  dated  the 
24th  of  December  1796,  "  in  consideration  of  the  sum  of  1400/. 
"  that  day  paid  to  the  said  W.  S.,  G.  S.,  R.  V.,  Ch.  C.,  C/.  C., 
"  and  Daniel  Smith,  and  which  sum  of  1400/.  was  in  fact  paid  to 
"  the  said  Daniel  Smith,ybr  the  use  of  himself  and  the  said  W.  S., 
"  G.  S.,  R.  XL,  Ch.  C.,  and  Cl.  C.  by  Wm.  Coare."  The  plea 
then  stated  that  the  bond  first  mentioned  in  the  memorial  was  a 
bond  dated  the  24th  of  December  1796,  whereby  the  grantors 
became  jointly  and  severally  bound,  and  that  the  memorial  (in 
•which  it  was  at  first  only  stated  that  they  became  bound,  not  say- 
ing  jointly  and  severally,  though  it  was  afterwards  so  stated  in  the 
recital  of  another  bond  as  set  forth  in  the  memorial  (a).)  was 
not  a  good  and  sufficient  memorial  of  the  bond  and  of  the  con- 
sideration of  granting  the  annuity  by  reason  of  which  the  bond 
(in  suit)  was  void  in  law.  To  this  plea  the  plaintiff  replied,  that 
it  was  a  good  memorial  of  the  bond  therein  mentioned,  and 
of  the  consideration  of  granting  the  said  annuity  according  to 
the  form  of  the  statute,  &c.  To  which  there  was  a  general 
demurrer  and  joinder.  8dly,  The  defendant  pleaded,  that  the 


(a)  Videff/rfe,  3  East  46" 1. 


plaintiff, 
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plaintiff,  within  twenty  days  after  the  execution  of  the  bond  in 
suit,  caused  the  memorial  in  the  second  plea  mentioned  to  be  in- 
rolled  in  Chancery,  and  that  no  other  memorial  of  the  same  bond 
was  inrolled,  and  that "  the  said  sum  of  1400/.  in  the  said  con- 
"  dition  of  the  said  bond  mentioned  to  be  paid  by  the  said  plain- 
"  tiff  to  or  for  the  use  of  the  said  W.  S.,  G.  S.,  &c.  and  Daniel 
"  Smith,  teas  not  paid  by  the  said  plaintiff"  to  and  andfor  the  useof 
"  the  said  W.  S.,  G.  S.,  $c.  and  Daniel  Smith  :"  upon  which 
issue  was  joined.  The  fourth,  sixth,  and  seventh  pleas  are  not 
material  to  be  stated.  5thly,  The  defendant  pleaded,  "That  the 
"  said  sum  of  1,400/.  in  the  said  condition  in  the  said  bond  (in 
"  suit,)  and  the  said  memorial  mentioned  as  the  consideration  of 
"  and  for  granting  the  said  annuity  to  the  said  plaintiff,  was  not, 
41  nor  was  any  part  thereof  paid  on  the  said  24th  day  of  December 
"  1796,  as  is  in  the  same  condition  and  memorial  in  that  behalf 
"  alleged ;"  and  upon  this  also  issue  was  joined. 

At  the  trial  all  the  issues,  except  the  fifth,  were  found  for 
the  plaintiff,  and  judgment  having  been  also  given  for  the  plain- 
tiff upon  the  demurrer  to  the  second  plea,  a  rule  was  obtained 
upon  a  former  day  in  this  term,  calling  on  the  defendant  to  shew 
cause  why  the  plaintiff  should  not  be  at  liberty  to  sign  final 
judgment  notwithstanding  a  verdict  for  the  defendant  on  the 
fifth  issue :  and,  on  the  other  hand,  the  defendant  obtained 
another  rule,  calling  on  the  plaintiff  to  shew  cause  why  judg- 
ment should  not  be  entered  for  the  defendant  upon  the  third 
issue.  Both  these  rules  came  on  to  be  considered  together;  and 
the  facts  appeared  upon  Ellenborough's  report  of  the  trial  to  be 
that  the  plaintiff  was  ready  to  have  paid  the  consideration-mo- 
ney of  1,4001.  on  the  24th  of  December  1796,  when  all  the 
deeds  for  granting  and  securing  the  annuity  were  to  have  been 
executed.  But  some  of  the  parlies  not  attending  to  execute 
them,  it  was  agreed  that  the  consideration-money,  which  was 
in  fact  delivered  by  the  plaintiff  on  that  day  to  Daniel  Smith, 
one  of  the  grantors  then  present,  should  be  placed  by  him  in 
a  banker's  hands  in  the  names  of  himself  and  of  Mr.  Loae,  the 
plaintiff's  attorney,  until  all  the  deeds  were  executed  and  ready 
to  be  delivered.  Accordingly  Lowe  accompanied  Daniel  Smith 
to  the  bankers  with  the  money,  where  D.  Smith  placed  it  in  their 
joint  names,  and  took  an  accountable  receipt  as  follows  :  "  Re- 
"  ceived  December  24th,  1796,  of  Mr.  D.  Smith  and  J.  Lowe, 
"  1400/.  on  account,  to  account  for  on  demand."  (Signed  by 

the 


1803. 

COARB 

against 

GlBLETT. 


[88] 


88 


CASES  IN  TRINITY  TERM 


CO  A  RE 


[89] 


1803.  the  bankers.)  On  the  next  day  the  defendant  executed  the  bond 
in  question;  and  on  the  26th  of  December  all  the  other  grantors 
having  executed  the  other  instruments,  Lotce  accompanied 

GiBLE-iT.  Daniel  Smith  to  the  bankers,  when  they  gave  up  the  account- 
able receipt,  and  D.  Smith  received  the  1,400/.  All  the  grant- 
ors except  the  defendant  were  principals. 

Erskitie,  Gibbs,  and  Reader,  argued  in  support  of  the  rule  for 
entering  judgment  for  the  defendant  on  the  third  issue,  and 
againstihe  rule  for  enteringjudgment  for  the  plaintiff,  notwith- 
standing the  finding  of  the  fifth  issue  for  the  defendant.  1st, 
The  day  of  payment  of  the  consideration-money  is  very  mate- 
rial ;  because  as  it  affects  the  value  of  the  consideration,  if  it 
be  not  stated  exactly  the  consideration  itself  cannot  be  said  to 
be  truly  stated  as  required  by  the  annuity  act  (a).  Now  the 
memorial,  by  stating  the  consideration-money  to  have  been  paid 
on  the  24th,  when  in  fact  it  was  not  paid  till  the  26th,  has 
stated  it  to  be  more  valuable  than  it  really  was,  inasmuch  as 
the  grantors  had  less  use  of  it  by  two  days  than  appears  by  the 
memorial.  For  this  reason,  in  Rumball  v.  Murray  (b\  Berry 
v.  Bent  ley  (c),  and  Pool  v.  Cabanes  (d\  it  was  holden,  that  if 
the  consideration  of  an  annuity  be  paid  in  promissory  notes  or 
bankers'  checks,  the  times  when  they  were  payable  must  be  set 
forth  in  the  memorial,  as  affecting  the  value  of  the  consideration. 
By  the  4th  sect,  of  the  annuity  act,  if  any  part  of  the  considem- 
tion  stated  be  retained,  it  avoids  the  annuity.  Now  here  the 
whole  was  retained  two  days ;  and  if  that  may  be  done  for  so 
long,  why  not  for  much  longer?  The  grantors  had  no  control 
over  the  money  from  the  24th  to  the  26th.  [Lord  Eltenbo- 
rough  C.  J.  The  word  retained  in  the  statute  must  certainly  be 
understood  of  a  retainer  to  the  party's  own  use,  which  was  not 
the  case  here.]  The  materiality  of  the  day  is  further  marked  in 
this  case  by  the  form  of  the  issue,  which  is,  that  the  1,400/.  in 
the  condition  of  the  bond,  and  the  said  memorial  mentioned,  was 
not  paid  on  the  24th  of  December  1796,  as  is  in  the  said  condition 
and  memorial  in  that  behalf  alleged;  expressly  therefore  referring 
to  the  consideration  as  stated  in  the  memorial :  and  in  the  reci- 
tal of  the  bond  in  the  memorial,  the  consideration  is  stated  to 

[  90  ]       have  been  paid  on  the  24th,  the  truth  of  which  is  disproved  by 
the  finding  of  the  fifth  issue  in  the  negative.     If  it  be  material 


(a)  17  Geo.  3.  c.26. 
(r)  6  Term  Rep.  6"90. 


(I,)  3  Term  Rep.  29?. 
(</)  8  Term  Rep.  328. 
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to  state  the  true  day  of  payment  in  the  memorial,  it  must  be 
equally  necessary  to  aver  it  in  pleading1,  otherwise  a  wrong  day 
would  be  stated  on  purpose  to  mislead.  But  though  an  aver- 
ment of  the  particular  day  of  payment  were  irrelevant,  yet  it 
having  been  averred,  it  must  be  proved  as  laid.  2dly,  The  third 
issue  should  upon  the  evidence  have  been  found  for  the  defend- 
ant; for  it  is  an  essential  part  of  the  annuity  act,  as  settled  in 
Dalmar  v.  Barnard  (a),  that  the  memorial  should  state  the  very 
hand  by  which  the  consideration-money  was  paid  to  the  grant- 
ors. Here  the  memorial  states  it  to  have  been  paid  by  Wm. 
Coare  for  their  use  ;  the  issue  is,  that  it  was  not  paid  by  him,  and 
in  fact  it  was  paid  by  the  hands  of  Lowe  and  Wm.  Smith;  for 
payment  meansultimate  payment  to  the  parties  entitled  to  receive 
it,  and  not  a  temporary  deposit  in  the  names  of  other  persons, 
though  ultimately  to  be  accounted  for  by  them  to  the  parties 
entitled  upon  the  performance  of  the  stipulated  condition.  And 
it  appears  that  when  payment  was  actually  made  on  the  2Gth, 
Wm.  Coare  was  not  present :  the  payment  therefore,  properly  so 
called,  was  not  made  by  him,  but  on  his  behalf,  to  D.  S.  for  the 
use  of  himself  and  the  other  five  persons. 

Park  and  Holroyd  contra.     The  third  issue  which  was  found 
for  the  plaintiff  has  no  reference  either  to  time  or  to  the  annuity 
act :  the  form  of  taking  the  issue  is,  "  without  this,  that,  &c. 
"  in  manner  and  form  as  in  the  plea  alleged:"  then    unless  the 
time  alleged  in  the  plea  were  material,  which  it  is  not  here,  the 
question  is  the  same  as  in  any  other  case ;  and  no  doubt  upon 
an  issue  generally  framed  whether  payment  were  made  by  such  a 
party,   proof  of  payment  by  his  agent  would  be  sufficient  to  sub- 
stantiate the  allegation.     The  issue  might  indeed  have  been  so 
framed  as  to  make  the  time  of  payment  material  with  reference 
to  the  memorial  under  the  annuity  act,  as  in  the  fifth  issue  ;  but 
it  is  not  so  framed.     It  may  however  be  also  considered  as  pay- 
ment in  fact  by  IV.  Coare  on  the  24th;  for  the  money  was  on  that 
day  handed  over  by  him  to  D.  Smith,  one  of  the  grantors  ;  the 
plaintiff  then  ceased  to  have  any  use  of  or  controul  over  it;   and 
it  was  the  default  of  the  grantors  themselves  that  they  had  not 
the  entire  use  of  the  money  then,  nor  until  the  26th,  by  their 
delaying  so  long  the  execution  of  the  deeds.     The  money  being 
paid  by  W.  Coare  on  the  24th,  upon  a  condition  to  be  performed 
by  the  grantors,  when  the  condition  was  performed  it  became  a 
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1803.        payment  from  that  time.     As  in  the  case  of  a  delivery  as  an 
escrow,  if  the  deed  afterwards  take  effect,  it  takes  effect  from 
aeainst       *'ie  ori~'nal  delivery,  and  that  made  by  the  party  himself.   Next 
GIBLETT.    theplainlifl'is  entitled  to  judgment,  notwithstanding  the  finding 
of  the  fifth  issue  for  the  defendant,  viz.  that  the  payment  was  not 
made  on  the  24th,  that  being  an  immaterial  issue.     For  the  an- 
nuity act  does  not  require  that  the  exact  time  of  paying  the  con- 
sideration-money should  be  slated  in  the  memorial,  nor  was  that 
ever  holdcn  to  be  necessary.     And  though  the  money  be  stated 
in  the  recital  of  the  bond  to  have  been  this  day  (viz.  the  24th) 
paid  by  IV.  Coare ;  yet  there  is  afterwards  a  substantive  alle- 
gation in  the  memorial  of  the  payment   without   reference  to 
time  ;  "  which  sum  of  1,4CO/.  was  in  fact  paid  to  the  said  D.  6'., 
"&c.  by  W.  C"    Then  as  to  the  time  of  payment  entering  into 
the  value  of  the  consideration,  it  might  be  a  question  if  the  rao- 
[  92  ]      uey  were  kept  back  fraudulently  and  eo  intuitu  to  lessen  the 
value  of  the  consideration-money  to  the  grantor ;  but  there  is 
no  pretence  of  that  sort  here  ;  and  the  words  of  the  4th  clause 
of  the  act  referred  to  are  not  "  retained  for  any  other  purpose," 
which  the  objection  supposes,  but,  "  retained  on  any  other  pre- 
"  fence;"  which  shews  the   meaning  of  the  Legislature.     The 
case  of  Rumball  v.  Murray  (fi)  was  very  different  from  this  ;  for 
there  the  consideration  was  alleged  to  be  paid  in  money,  whereas 
it  was  in  notes.  In  Berry  v.  Bentley  (/>)  the  payment  was  stated  to 
have  been  made  by  promissory  note,  which  had  since  been  paid; 
but  when  it  was  made  payable,  or  how  long  after  it  was  in  fact 
paid,  did  not  appear,  exceptby  an  affidavit  which  the  Court  held 
could  not  supply  the  defect  of  the  memorial.     The  same  objec- 
tion applied  to  Poole  v.  Cobanes  (c).  But  there  are  several  cases 
to  shew  that  where  the  consideration  of  the  annuity  is  in  money, 
the  time  of  paying  it  is  not  material  to  be  set  out  in  the  memo- 
rial;  as  in  Symmons  v.  Mortimer  (d),  where  1,200/.  having  been 
paid  for  the  grant  of  an  annuity,  and  the  securities,  to  prevent 
their  being  registered,  had  been  renewed  from  twenty  days  to 
twenty  days,  and  then  COO/,  more  had  been  paid  for  the  grant 
of  a  further  annuity,  and  the  securities  after  other  like  renewals 
registered;  the  memorial  stating  the  consideration  for  the  whole 
to  be  1,800/.,  was  deemed  sufficient.     So  in  ex  parte  Fallon  (e\ 
and  Kelfe  v.  Ambrose  (f),  money  lent  and  paid  at  different  times, 

(a)  3  Term  Rep.  298.  (A)  6  Term  Rep.  690. 

(c)  8  Term  Rep.  328.  (</)  5  Term  Rep.  139- 

(e)  Ib.  283.  (f)  7  Term  Rep.  551. 
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before  the  granting  of  the  respective  annuities,  was  holden  to  be 
sufficiently  described  as  one  entire  consideration  of  so  much 
money.  [Latvreiice  J.  The  only  question  in  the  latter  case  was, 
*Whether  a  debt  antecedently  contracted  was  not  a  good  consi- 
deration in  money  within  the  annuity  act  ?] 

Cur.  ad  vult. 

Lord  ELLENBOROUGH  C.  J.     This  is  a  case  in  M'hich,  in  a 
transaction  unquestionably  fair  and  honest  in  all  its  parts,  as  far 
as   respects  the   grantee  of  the  annuity,  he  is  sought  to  be  en- 
tangled in  certain  net- works  of  the  law,  from  which  it  will  cer- 
tainly aftbrd  us  satisfaction  to  be  able  justly  to  disentangle  him. 
The  transaction  is  this;  the  plaintiff,  the  gran  tee  of  an  annuity 
of  155/.  lls.  lid.,  paid  the  full  agreed  consideration  for  that  an- 
nuity ;  that  is  to  say,  1,400/.  without  defalcation  of  one  penny, 
on  Saturday  the  24th  of  December  1796,  the  day  when  the  se» 
curities,  all  but  one,   viz.  the  bond  of  the  defendant,  a  surety, 
were  executed,  and  dated  as  they  naturally  would  be  on  that 
day,  and  reciting  the  money  as  then  paid.    The  money  was  paid 
on  that  day  by  the  plaintiff  himself  to  Daniel  Smith,  one  of  the 
six  grantors,  for  himself  and  all  the  other  five  grantors  ;  but  the 
bond  of  the  defendant  Giblett,    the  surety,   not  being  then 
executed,  the  money  was  turned  over  by  Daniel  Smith  into  the 
hands  of  the  plaintiff's  bankers,  and  there  it  remained  on  an  ac- 
countable receipt  given  by  such  bankers  for  that  sum  to  and  in 
the  names  of  the  said  Daniel  Smith,  one  of  such  grantors,  and  a 
person  of  the  name  of  Lowe,  the  plaintiff's  attorney,  till  the 
Monday,  the  26th  of  December,  following,  when  the  deed  of  the 
defendant  Giblett,  the  surety,  being  executed,  the  money  so  im- 
pounded in  the  hands  of  the  bankers  was  liberated  by  the  plain- 
tiff's attorney  signing  a  check  to  Daniel  Smith,  to  enable  him 
to  have  the  money  out  of  their  hands  ;  that  is,  in  effect,  by  giv- 
ing up  the  accountable  receipts  and  by  the  bankers  paying  back 
the  money  to  Daniel  Smith,  from  whom  they  had  immediately 
and  actually  received  it  on  the  24th  of  December  the  Saturday 
preceding  the  Monday.    Upon  this  statement  of  the  transaction 
it  appears  that  the  plaintiff  divested  himself  of  the  money  on 
the  24th  ;  and  that  the  grantors  of  the  annuity  would  have  ac- 
quired it  immediately  and  absolutely,  instead  of  having  only  a 
temporary  and  fiduciary  possession  thereof  on  that  day,  if  the 
surety's,  (i.  e.  the  defendant's,)  bond  had  been  then  executed, 
as  it  should  have  been ;  and  that  the  absolute  vesting  of  the 
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18f  3.  money  beneficially  in  the  grantors  of  the  annuity  was  only  sus- 
pended and  postponed  till  the  act  stipulated  to  be  done  as  a 
condition  precedent  on  their  part  should  be  performed.  It  has 
GIBLETT.  been  contended  on  the  part  of  the  plaintiff,  by  analogy  to  the 
case  of  a  deed  delivered  as  an  escrow,  and  to  become  the  deed 
of  the  party  delivering  it  afterwards  upon  the  performance  of  a 
certain  condition,  that  when  the  deed  of  the  defendant  Giblett 
was  afterwards  executed  (which  was  the  condition  to  be  per- 
formed in  this  case)  the  money  became  by  relation  a  payment 
by  the  plaintiff  to  the  grantors  from  and  at  the  time  of  its  being 
originally  deposited  with  the  bankers  on  that  condition.  And 
there  seems  to  be  good  ground  upon  principle  for  so  contend- 
ing. It  is  laid  down  in  5  Go.  84.  b.  Perry  mans  case,  "  That 
"  if  a  man  delivers  a  writing  as  an  escrow  to  be  his  deed  on  cer- 
"  tain  conditions  to  be  performed,  and  afterwards  the  obligor 
'*  or  obligee  dies,  and  afterwards  the  condition  is  performed, 
"  the  deed  is  good  ;  for  there  was  traditio  inchoata  in  the  life 
"  of  the  parties ;  sed  poslea  cvusummata  exist  ens  by  the  per- 
"  formance  of  the  condition,  it  takes  its  effect  by  force  of 
"  the  first  delivery,  without  any  new  delivery."  So  in  the  case 
then  at  bar,  a  feoffment  required  by  the  custom  of  a  parti- 
[  95  ]  cular  manor  to  be  presented,  did,  when  it  was  presented  accord- 
ing to  such  custom,  take  effect  by  force  of  the  livery  before. 
So  also  Corny  VL  s  Dig.  title  Capacity,  D.  2.  "  If  a  woman  make 
"  a  grant  when  sole,  and  deliver  the  deed  as  an  escrow,  to  be 
"  her  deed  upon  conditions  to  be  performed ;  and  before  the 
"  conditions  performed  she  take  husband,  and  then  the  condi- 
"  tions  are  performed,  it  will  be  good  ;  for  after  performance 
"  it  has  relation  to  the  delivery ;"  and  cites  Perk.  Grant.  9.  I 
eite  these  authorities  for  the  principle ;  although  the  strict 
and  literal  analogy  to  the  case  of  an  escrow  does  not  hold  here ; 
because  here  the  delivery  or  original  inchoate  payment  was 
made  to  one  of  the  parties  themselves,  and  not  to  a  stranger; 
and  a  deed  cannot  be  delivered  as  an  escrow,  properly  so  called, 
to  a  parly.  The  principle  is,  that  an  inchoate  act,  which  is 
to  be  consummate  on  the  performance  of  a  conditional  act 
required  to  be  first  done  by  the  party  who  is  the  object  of  such 
inchoate  act,  and  where  the  performance  rests  wholly  with 
such  party,  becomes,  when  consummate  by  the  performance 
on  his  part  of  such  conditional  act,  an  effectual  act  for  the 
benefit  of  the  inchoate  actor  by  relation  from  the  time  of  such 
his  inchoate  act  done.  And  upon  this  principle  fairly  pursued 
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the  payment  would  be  a  good  payment  on  the  24th,  when  the 
plaintiff  paid  it  upon  the  condition  afterwards  performed  by  the 
grantors  of  the  annuity.  Having  stated  thus  much  of  the  general 
merits  of  the  case,  both  in  point  of  fact  and  law,  let  as  look  to 
the  pleadings  and  issues  taken  on  record. 

The  declaration  is  upon  a  bond  of  the  defendant  to  the  plain- 
tiff, dated  the  24th  of  December  1796,  in  the  penalty  of  2,800/. 
The  defendant,  by  his  plea,  craves  oyer  of  the  bond  and  con- 
dition ;  and  by  the  condition,  in  the  introductory  or  reciting  part 
thereof,  it  appears  that  six  persons  by  name,  of  whom  Daniel 
Smith  and  one  Charles  Comber  were  two,  had  contracted  and 
agreed  with  JVm.  Coare,  the  plaintiff,  to  grant  him  an  annuity 
of  155/.  Us.  Irf.  during  the  life  of  the  longest  liver  of  those 
six  persons,  at  the  price  of  1,400/.,  and  which  sum  of  1,400A  the 
said  Wm.  Coare  (the  plaintiff)  had  THAT  DAY  paid  to  or  for  the 
we  of  the  said  six  before~mentioned  persons ;   and  that  by  a  bond 
of  that  date  the  five  were  bound,  and  that  it  was  intended  that 
Charles  Comber,  the  sixth  person,  should  have  been  also  bound 
to  the  plaintiff  Coare  in  a  bond  for  2,800/.  conditioned  for  the 
payment  of  an  annuity  of  155/.  Us.  Id.  by  four  quarterly  pay- 
ments, on  the  24th  of  March,  24th  of  June,  24th  of  September, 
and  24th  of  December,  during  the  life  of  the  survivor  of  those 
six  persons.     That  Charles  Comber  had  by  accident  been  pre- 
vented from  executing  that  bond  with  the  other  five,  and  that 
the  defendant  Giblett  had  at  their  request  agreed  to  become  a 
surety  with  them  and  for  Charles  Comber  for  the  payment  of  that 
annuity,  in  consideration  of  the  sum  ofl,400/.,  therein  recited  as 
having  been  that  day  paid  by  the  plaintiff  Coare  to  or  for  the  use 
of  them  the  six  before-mentioned  persons.  The  condition  then  pro- 
ceeded in  the  common  terms  of  a  bond  conditioned  for  the  due 
payment  by  quarterly  payments  of  such  annuity.  The  defendant, 
after  thus  reciting  the  condition  upon  oyer  thereof,  pleaded  non 
est  factum.     The  defendant's  second  plea  states,  that  the  plain- 
tiff, within  twenty  days  after  the  execution  of  the  writing  obli- 
gatory, caused  a  memorial  of  the  same  (and  of  other  instruments 
therein  mentioned)  to  be  inrolled  in  Chancery,  and  then  stated  the 
memorial  at  length  ;  which,  as  far  as  respects  the  bond  meant  to 
have  been  executed  by  the  six  grantors  of  the  annuity  to  Coare 
the  plaintiff,  describes  it  as  "  a  bond  bearing  date  the  24th  of 
"  December  1796,  whereby  the  six  persons  (by  their  several  de- 
"  scriptions,  but  which    band  was   not  yet  executed  by  the  said 
.'  Charles  Comber),  in  consideration  of  the  sum  ofl;400/.  on 
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"  that  day  paid  to  the  six,  and  rchich  sum  0/1400/.  was  in  fact 
"  paid  to  the  snid  Daniel  Smith,  for  the  use  of  himself  and  the  Jive 
"  others ;  became  bound,  &c.;"  and  so  proceeds  correctly  to 
state  the  condition  of  that  bond,  and  also  of  the  defendant's 
bond  according  to  its  terms,  as  they  appeared  in  the  former  plea 
upon  the  oyer  thereof :  it  then  concludes  (after  stating  all  the 
instruments  inrolled),  "  which  said  memorial  is  nut  a  good  and 
"  effectual  memorial  of  the  said  last-mentioned  bond,  and  of  the 
"  consideration  of  granting  the  said  annuity,  according  to  the 
"  form  of  the  statute,  and  that  by  reason  thereof  the  writing 
"  obligatory  in  question  was  void."  To  this  plea  there  was  a 
demurrer.  The  third  plea,  referring  to  the  memorial  set  out  in 
the  second  plea  as  inrolled  in  Chancery,  as  the  memorial  inrolled 
of  this  bond,  and  averring  that  there  was  no  other  memorial 
thereof,  states,  "That  the  said  1.400/.  in  the  condition  of  the 
"  renting  obligator!/  in  question,  mentioned  to  he  paid  by  William. 
"  Coare  to  or  for  the  use  of  the  six  before-mentioned  grantors  of 
"  the  annuity,  was  not  paid  by  the  said  William  Coare  to  or  for 
"  the  use  of  the  said  six  persons."  And  upon  this  fact  of  payment 
by  Coare  to  the  grantors  of  the  annuity  of  the  sum  of  1400/.  an 
issue  (being  the  third  issue  joined  on  this  record)  was  taken. 
There  was  a  fourth  issue  taken  upon  a  fourth  plea,  upon  which 
no  question  arises  in  this  case,  and  which  was  found  for  the  plain- 
tiff. The  fifth  plea,  after  referring  as  the  third  did  to  the  in- 
rolled  memorial  of  the  bond,  alleges,  (and  upon  which  the  fifth 
issue  on  this  record  was  taken,)  "  That  the  said  sum  o/'l,400/., 
"  in  the  condition  of  the  writing  obligatory  tatd  in  the  said  memorial 
"  mentioned  as  the  consideration  of  and  for  granting  the  said  an- 
"  nuity  to  the  said  Wm.  Coare,  was  not,  nor  was  any  part 
"  thereof,  paid  on  the  24lh  day  of  December  1796,  as  teas  in  the 
"  condition  and  memorial  in  that  behalf  alleged."  The  issue  on 
the  last  plea,  viz.  Whether  the  1,400/.  were  paid  on  the  24th  of 
December  1796,  was  the  only  issue  which  has  been  found  for  the 
defendant.  The  plaintiff  contends,  either  that  this  issue  ought  to 
have  been  found  for  him,  or  that  this  is  an  immaterial  issue  ;  and 
that  judgment  ought  to  be  entered  generally  for  the  plaintiff, 
notwithstanding  the  finding  on  the  issue  for  the  defendant.  The 
defendant  contends,  that  this  issue  ought  to  have  been  found  as  it 
is,  and  that  it  is  not  an  immaterial  one;  and  also  that  upon  the 
facts  of  the  case,  as  appearing  upon  the  judge's  report,  relative  to 
the  payment,  that  the  issue  on  the  third  plea  upon  the  fact  of 
payment  ought  to  have  been  found  for  him,  the  defendant. 

I  will 
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I  will  consider  the  effect  of  these  several  issues  in  the  order 
in  which  they  have  been  severally  argued  upon,  i.e.  the  fifth 
issue  in  the  first  place.     And  without  adding  to  what  1  have 
before  said,  as  lo  the  propriety  of  considering  the  issue  of  pay- 
ment on  the  24th  as  well  proved  on  the  part  of  the  plaintiff, 
under  the  circumstances  of  this  case,  I  will  consider  how  far 
the  issue  on  the  day  of  payment  is  at  ajl  a  material  one.     The 
stat.  17  Geo.  3.  c.  26,  it  must  be  remembered,   does   not  in 
terms  require  the  day  nf  actual  payment  of  the  consideration- 
money  to  be  stated,  as  it  does  the  dates  of  the  instruments,  the 
names  of  parties,  and  witnesses,  &c.;  but  it  requires  the  consider- 
ation or  considerations  of  granting  the  same  to  be  stated  ;  other- 
wise all  the  assurances  are  to  be  void.     The  question,  then,  is, 
Is  the  day  on  which  this  payment  was  made  so  essential  a  part 
of  the  consideration   itself,   that  the  consideration  cannot  be 
considered  as  stated,  within  the  meaning  of  this  act,  for  want 
of  its  being  stated  literally  according  to  the  truth.    I  say  the  day 
on  which  Mis  payment  was  made  ;  because  as  the  act  does  not 
in  terms  require  the  day  to  be  stated  at  all,  it  can  only  become 
necessary  to  be  stated,  according  to  its  importance  and  ma- 
teriality, as  forming  an  ingredient  in  the  value  of  the  consi- 
deration in  each  particular  instance;  that  is,  in  other  words, 
only  so  far  as  the  fact  of  payment  on  the  one  day  instead  of  an- 
other is  material  to  the  actual  value  of  the  consideration  as  paid 
on  the  one  hand  and  received  on  the  other.     In  the  first  place  it 
makes  no  difference  whatever  to  the  plaintiff,  the  party  paying ; 
his  money  went  forth  from  him,  and  was  separated  from  his 
immediate  uses  of  it  on  the  24th.     It  makes  no  difference  as  to 
the  times    of  payment  of  the   annuity  itself:  for  those   days 
are  fixed  by  the  condition  of  the   bond  independent  of  the 
payment  of  the  consideration-money  on  the  one  day  or  the 
other.     Does  it  make  any  difference  to  the  party  receiving,  in 
respect  of  which  he  could  by  any  mode  of  proceeding  in  any 
court  have  relief  in  respect  to  the  posteriority  of  time  at  which 
the  payment  was  made,  to  that  which  is  assigned  it  by  the  re- 
cital in  the  condition  of  the  bond  ?     Certainly  none ;  for  the 
postponement  was  occasioned  by  the  party's  own   default  in 
not  having  the  present  bond  ready  for  execution 'at  the  time 
when  the  money  was  not  only  forth-coming,   but  forth-came; 
and  of  which  postponement  so  occasioned  by  the  parties  they 
are  therefore  precluded  for   any  effective  purpose  from  com- 


plaining.    The  whole 


amount  of  the  difference  is  this, 
F  4 


that 


1803. 

COARfc 

against 

GlBLETT. 


[99] 


though 


CASES  IN  TRINITY  TERM 


1803. 

COARE 

against 

Gini.ETT. 

*[  100  ] 


[  1013 


though  the  plaintiff  did  not  gain,  the  grantors  of  the  annuity 
lost  the  benefit  of  two  days  interest  of  the  consideration-money 
by  their  own  default.     *  What  difference,  for  any  assignable  pur- 
pose of  benefit  or  relief  to  the  defendant,  does  it  make,  whether 
the  payment  thus  postponed  be  alleged  to  be  made  on  the  one 
day  or  the  other  ?     It  cannot  either  way  affect  the  pecuniary 
rights   of  the  parties  one  iota.     It  will  always  be  recollected 
that  in  thus  construing  this  requisition  of  the  statute,  according 
to  its  substance  and   effect,  1  am  construing  one  which  is  not 
of  a  specific,  precise,  and  literal  kind.     Such  requisitions  as 
those  respecting  names  of  parties,  witnesses,  trustees,  and  the 
like,  can  only  be  satisfied  by  a  precise  and  literal  compliance 
therewith  ;  and  nothing  which  is  here  advanced  can  be  fairly 
considered  as  impugning  or  weakening  the  strictness  which  be- 
longs to  those  subjects  of  construction  still.     What  is  literally 
required  must  be  literally  satisfied ;  what  is   required  substan- 
tially and  by  intendment  may  be  substantially  satisfied.     Upon 
these  grounds  I  am  of  opinion  that  the  issue  upon  the  day,  (if 
even  for  the  reasons  before  given,  it  ought  not  to  have  been 
found  for  the   plaintiff,  but  which  I  think  it  ought)  is  in  point 
of  law,  under  the  circumstances  stated,  an  immaterial  issue,  the 
finding  upon  which  will  therefore  not  affect   the  right  which 
the  plaintiff  has  in  other  respects  to  a  general  judgment  on 
this  record.     As  to  the  issue  on  the  third  plea,  viz.  "  that  the 
"  1,400/.  in   the  condition  mentioned  to  be  paid  by   William 
4<  Coare  to  and  for  the  use  of  the  six  before-mentioned  grantors 
"  of  the  annuity,  was  not  paid  by  the  said  William  Coare  to  or 
"  for  the  use  of  the  said  six  persons ;"  the  objection  now  taken  on 
behalf  of  the  defendant  is,  that  the  1,400/.  was  in  fact  actually 
and  immediately  paid  by  the  hands  of  Lowe  an d  Smith,  and  not 
by  the  hand  of  William  Coare;  and  which  it  is  contended,  ac- 
cording to  the  construction  which  has  in  several  cases  obtained 
upon  the  words  in  the  third  section,    requiring  the  name  or 
names  "  of  the  person  or  person  by  zohom  and  on  whose  behalf  the 
consideration,  or  any  part  thereof,   shall  be  advanced,"  to  be  set 
forth,  ought  to  have  been  stated  in  the  memorial.     To  this  I 
answer,  that  giving  for  the  present  the  fullest  effect  lo  all  those 
cases,  the  issue  is  in  its  terms  here  taken  upon  the  payment  by 
William  Coare  to  the  use  of  the  six  grantors  of  the  annuity :  and 
if  the  payment  by  Lowe  and  Smith  was,  as  in  point  of  law  it 
certainly  was,  the  payment  of  Coare,  and  would  enure  as  such 
for  the  purpose  of  his  discharge  in  respect  to  any  contract  to  pay 

that 
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that  sum,  the  issue  was  well  proved  on  his  behalf.  The  objec- 
tion is  not  well  raised  on  the  record,  if  it  were  meant  so  to  be, 
by  alleging  that  Coare  did  not  pay  ;  for  in  point  of  law,  upon 
the  facts  stated,  he  did  pay :  but  it  should  have  been  alleged  that 
the  securities  were  defective  in  not  stating  the  mode  in  which 
such  payment  was  in  fact  made  by  Coare,  viz.  in  not  stating  that 
Coare  paid  it  by  the  hands  of  Lowe  and  Daniel  Smith.  And  the 
ground  of  this  objection  should  have  been  laid  by  specially  al- 
leging by  plea  the  facts  which  would  have  supported  it,  which 
has  not  been  done  in  this  case  ;  and  as  it  has  not,  it  could  not 
be  given  in  evidence  under  the  terms  of  the  third  issue,  framed 
in  the  general  terms  in  which  that  issue  is.  For  these  reasons 
we  are  of  opinion  in  favour  of  the  plaintiff  as  to  both  these  rules 
to  shew  cause  ;  and  that  the  first  rule,  that  the  plaintiff  should 
be  at  liberty  to  sign  judgment  notwithstanding  the  verdict  for 
the  defendant  on  the  fifth  issue  should  be  made  absolute  ;  and 
that  the  second  rule  for  entering  up  judgment  for  the  defendant 
on  the  third  issue  should  be  discharged. 
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Tuesday, 
Jwie  2-iM. 

Time  refused 
to  be  enlarg- 
ed for  the 
bail  to  ren- 
der their 
principal,  on 
an  affidavit 
that  he 
could  not 
be  removed 
hither  with- 
out endan- 
gering his 
life. 


Wvxx  against  PETTY. 

"DARK  moved  that  tbe  defendant's  bail   might  have  further 

time   to   surrender  their  principal,  upon  an  affidavit  of  a 

surgeon  that  if  the  defendant  were  removed  from  Lancaster, 

where  he  now  was  confined  by  illness,  in  due  time  for  his  bail  to 

render  him,  it  would  endanger  his  life. 

The  Court  had  great  doubt  in  the  first  instance  whether  such 
a  rule  could  be  granted.  They  thought  that  the  inconvenience 
ought  rather  to  be  borne  by  the  bail,  who  must  be  fixed  for  not 
complying  with  their  undertaking,  than  by  the  plaintiff*,  who 
would  otherwise  be  delayed  of  his  right.  And  they  afterwards 
referred  to  a  case  furnished  by  the  Master,  of  Nightingale  and 
others  v.  Lowry,  E.  19  Geo.  3.,  where,  in  proceedings  against 
the  bail  by  scire  facias,  on  the  return-day  application  was  made 
for  further  time  to  render  the  defendant,  on  an  affidavit  made 
by  a  physician  that  it  would  most  probably  kill  the  defendant  to 
remove  him.  But  the  Court  said  that  it  could  not  be  granted, 
and  they  must  adhere  to  their  rule  of  Court.  That  the  hardship 
of  a  particular  case  would  not  justify  them  in  departing  from  the 
established  practice  of  the  Court ;  and  where  one  party  must 
suffer  by  the  act  of  God,  they  could  not  interfere. 

Rule  refused. 
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The  KING  against  The  Inhabitants  of  EASTBOURNE. 

o 

nPWO  justices  by  an  order  removed  Ann  Borchert,  and  her  A  foreigner 
four  infant  children  by  name,  from  the  parish  of  Seaford  to  may  Sa'n  a 
the  parish  of  Eastbourne,  both  in  the  county  of  Sussex.     The  nere  .,  oc_ 
Sessions,  on  appeal,  confirmed  the  order,  subject  to  the  opinion  cupying  a 
of  this  Court  on  the  following  case,  tenement  of 

Ann  Borcherfs  maiden  settlement  was  in  Eastbourne.  About  ,  'fa  ^e  r 
seven  years  ago  she  married  one  John  Borchert,  a  German,  by  ^ays. 
whom  she  had  the  children  mentioned  in  the  order.  The  said 
John  Borchert,  with  his  said  wife  and  children,  was,  at  the  time 
of  the  removal,  resident  in  a  house  in  Senford  of  above  the  value 
of  10/.,  which  he  had  rented  for  two  years,  exercising  therein 
the  trade  of  a  baker.  His  trade  declined  at  Seaford,  and  he 
thought  he  could  exercise  it  with  more  advantage  at  Eastbourne. 
The  wife  and  children  thereupon  became  chargeable,  and  were 
removed  by  the  above  order.  The  husband  acquiesced  in  every 
thing  which  took  place  with  regard  to  the  removal,  accompanied 
them  to  Eastbourne,  and  afterwards  continued  to  reside  there 
with  them. 

Courthope,  in  support  of  the  orders.  Two  questions  arise, 
1st,  Whether  a  foreigner  can  gain  a  settlement  in  this  country  ? 
and  if  not,  2dly,  Whether  the  wife  of  a  foreigner  may  not  be 
removed  to  the  place  of  her  maiden  settlement  (a)  ?  1st,  It 
does  not  appear  thata  foreigner,  though  subject  to  the  laws  of  this  [ 
country  while  domiciled  here,  could  have  been  within  the  view  and 
intent  of  the  legislature  in  framing  the  system  of  the  poor-laws  ; 
for  the  professed  object  of  those  laws  was  to  make  a  permanent 
provision  for  the  support  of  the  poor  of  this  kingdom  in  parti- 
cular, and  not  of  all  foreigners  who  might  choose  to  come  here, 

(a)  It  became  unnecessary  to  consider  this  question,  which  seems, 
however,  sufficiently  settled  in  principle  by  the  cases  of  St.  John's,  Wapr 
ping,  and  St.  Botolph's,  Bishopsgate,  Burr.  S.  C.  367-;  Ironacton  v. 
Painctvick,  ib.  153.;  R.  \.HigherWalton,  ib,  162.;  Hoylandswain  v. 
Carleton,  ib.  813.;  and  St.  Michael's  v.  Nunny,  ib.  815.;  if  the  hus- 
band's acquiescence,  as  it  is  stated,  be  taken  to  be  a  consent  on  his  part 
to  the  removal  of  his  wife  from  the  parish  where  he  then  was. 

for 
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180.7.        for  whom  another  system  of  laws  has  been  framed,  -which  en- 
_~~7.         titles  them  to  protection  under  certain  regulations,  but  not  to 
asainst       support.    And  therefore  in  the  case  of  St.  Giles  v.  St.  Margaret, 
The  Inhabit-  («),   where  the  question  was,  Whether  an  Englishwoman,   the 
antsofEAsr-  wife  of  a  foreigner,  continuing  unremoveable  in  a  parish  with 
BOURNE.    her  unsband  for  forty  days,    gained  a  settlement  ?     Lord  Holt 
held,  not;   and  added,  "  that  he  did  not  know  that  a  foreigner 
"  had  a  right  to  be  maintained  in  any  place  to  which  he  came  ; 
"  but  that  they  might  let  him  starve."    [Lord  Ellenboroitgh  C.  J. 
We  owe  it  to  the  memory  of  Lord  C.  J.  Holt  to  believe  that  he 
never  uttered  such  a  sentiment.]     The  question  is,  Whether  the 
laws  which  give  a  benefit  and  interest  to  the  poor  in  a  certain  fund 
for  their  support  are  applicable  to  foreigners  ?  if  they  be  not,  the 
overseers  have  no  authority  to  distribute  relief  to  them  out  of  it. 
The  proper  objects  of  relief  have  so  far  a  legal  interest  in  thefund, 
that  means  are  given  to  compel  such  relief,  if  withheld  by  the  over- 
seers.    This  is  an  interest,  beyond  a  mere  submission  to  the  law, 
which  alone  a  foreigner,  during  his  residence,  is  bound  to  give:  it  is 
[  105  J     an  interest  transferable  to  his  children  and  family.  And  it  would 
be  incongruous  to  suppose  that  though  a  foreigner  departed  and 
became  an  active  alien  enemy,  yet  if  he  left  a  family  behind  him, 
they  might  compel  support  from  any  parish  they  might  choose  to 
go  into,  which  would  leave  no  means  of  removing  them  else- 
where.    The   object  of  the  poor  laws  is  to  prevent  vagrancy. 
The  stat.  13  &  14  Car.  2.  c.  12.  the  principal  statute  for  con- 
ferring settlements,  is  intitled  "  An  act  for  the  better  relief  of 
"  the  poor  of  this  kingdom"  and  speaks  of  the  places  where  they 
were  previously  settled;  and  it  afterwards  uses  the  relative  term 
such  poor  persons,  which  must  refer  to  the  poor  of  this  kingdom, 
that  is,  England  and  Wales.     Before  that  statute,  a  residence  of 
forty  days  gave  a  settlement;  which  Lord  Holt  thought  did  not 
apply  to  the  case  of  a  foreigner,   because  there  was  no  place  to 
which   he  could   be   sent;  and  the  stat.  13  &  14  Car.  2.  c,  12. 
says,  that  "  on  complaint  within  forty  days    after  any  person 
shall  come  to  settle,  &c.  two  justices  may  remove  him  to  the 
place  where  he  was  last  legally  settled  for  forty  days."     Then 
the  stat.  1  Jac.  2.  c.  17.,  which  directs  that  the  forty  days  should 
be  reckoned,  not  from  the  time  of  a  person's  coming  to  inhabit 

(«)  E.  2  Gco.  1.  1  6'cw.    Cvss.97.      3  Burn's  Just,  tit.  Pour  (Over- 
seers), A.  1. 

in 
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in  the  parish,  bat  from  the  delivery  by  him  of  notice  in  writing        1803. 
of  such  inhabitancy,  is  restrictive  of  settlements,  and  does  not     _,,     IT" 
give  any  to  one  who   could  not   acquire  it  before.     Then  if  a       against 
foreigner  could  not  gain  a  settlement  by  notice  and  residence  for  The  Inhabit- 
forty  days,  he  could  not  by  apprenticeship,  or  bv  hiring  and  ser-  antsofEAST- 

•     '  u  i  •  1       £C.         •      *1  -I  BOURNE. 

vice,  or  by  rating,  or  by  serving  an  annual  othce  in  the  parish ; 

for  all  these  are  by  the  stat.  3  W.  3.  c.  11.  which  is  a  restrictive 

statute,  substituted  in  lieu  of  notice  and  residence.     Another 

leading  object  of  the  poor  laws,   also  inapplicable  to  foreigners, 

is  the  binding  of  apprentices,  which  is  compulsory  on  poor  pa-     L  10b  J 

rents,  not  able  to  maintain  them  without  parochial  relief ;  such 

children  may  be  bound  to  the  sea-service,  and,  in  the  event  of 

war  with   their  proper  country,  may  be  compelled  to  become 

traitors  to  it,  and  exposed  to  capital  punishment,  which  could 

never  have  been  intended  by  the  legislature.     By  the  stat.  1  Ed. 

6.  c.  3.  s.  13.  (a),  foreign  vagrants  were  to  be  sent  to  the  ports 

nearest  to  their  own  country,  to   be  from  thence  shipped  off. 

[Le  Blanc  J.     Was  not  that  on  a  supposition  that  they  had  not 

gained  settlements  in  this  country  r]    The  legislature  must  have 

supposed  that  foreigners  could  not  have  gained  settlements  here, 

otherwise  the  provision  would  have  been  confined  to  foreigners 

not  having  a  settlement  here.     Again,  none  of  the  laws  relating 

to  parish  certificates  can  apply  to  foreigners.     [Lawrence  J. 

The  same  observation  would  apply  to  Scotchmen  and  Irishmen, 

who,   without   dispute,   may   gain   settlements  here.]      There 

are  no  conflicting  duties,   however,  in  the   instances  of  such 

persons. 

Garrow  and  D'Oyly,  contra,  were  stopped  by  the  Court. 

Lord  ELLENBOROUGH  C.  J.  With  respect  to  the  compulsory 
binding  of  poor  apprentices  to  the  sea  service  (6),  as  this  may 
apply  to  the  merchant  service,  and  is  not  directed  to  be  on  board 
men  of  war,  it  does  not  necessarily  follow  that  conflicting  duties 
will  arise  in  the  case  of  a  foreigner's  child  so  bound,  any  farther 
than  as  he  may  be  afterwards  impressed,  which  may  equally  hap- 

(n)  This  statute  is  set  forth  in  the  Appendix  to  Runnington's  edition  of 
the  Statutes,  vol.  10.  p.  139.;  and  videib.  p.  143.  the  stat.  3  &  4  Ed.  6. 
c.  16.  s.  16. 

(6)  By  stat.  2  &  3  Ann.  c.  6. 

pen 
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1803.        pen  to  be  the   case  of  any  other  foreign  seaman.     However, 
~         *  no  difficnlty  of  that  sort  attaches  on   the  present  c^se.     This 
IMsnrt       man   was  nut  an  a''en  enemy,  but  a  German  by  birth,  an  alirn 
Tluliiliabit-  amy.     And  as  such,  though  he  may  not  take  a  lease  of  a  dwell- 
f  KAST-  ing-house  or  shop,  by  reason  of  the  statute  32  11.  8.  c.  1(>.  («), 
8!     ^e^  ne  lflav  occuPy  a  tenement  of  10/.  a  year,  and  carry  on  his 
trade  there  like  any  other  person.    Then  if  he  may  do  so,  he  has 
that  interest  which  enables  him  to  gain  a  settlement  by  the  pro- 
vision  of  the   legislature.     As  to  there  being  no  obligation  for 
maintaining  poor  foreigners  before  the  statutes  ascertaining  the 
different  methods  of  acquiring  settlements,  the  law  of  humanity, 
which  is  anterior  to  all  positive  laws,  obliges  us  to  afford  them 
relief,  to  save  them  from  starving;  and  those  laws  were  only 
passed  to  fix  the  obligation  more  certainly,  and  point  out  dis- 
tinctly in  what  manner  it  should  be  borne. 
Per  Curiarn, 

Both  orders  quashed. 

(a)  His  Lordship  afterwards  referred  to  Mr.  Serjt.  Williams'^  obser- 
vations on  this  statute  in  his  notes  on  the  case  of  Jevens  v.  H4irridge> 
1  Sound.  8.  and  2  Show.  235.  there  referred  to. 
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TN  an  action  on  the  case  for  diverting  a  water-course  from  the  Where  one 
plaintiff's  mill,  the  declaration  stated  that  whereas  the  plain-  Declared  in 
tiff  on  the  1st  of  January  1803,  and  long  before,  was  and  still  is  structjne  a 
lawfully  possessed  of  a  certain  cotton  mill,  with  the  appurtenances,  watercourse 
situate  at  Addingham  in  the  *  county  of  York,  near  to  two  certain  up°n  his/ww- 

rivulets  there  called  the  Town  ^ec/cand  the  Back  Beck,  the  water  sess*°"  .°f  a. 

•  i  r>     T  r»  -i  .  nail  tcttatae 

of  which  rivulet  called  the  back  neck  until  the  interruption  com-  <«,»w/*e- 

plained  of  had  flowed  into  and  still  of  right  ought  to  flow  into  the  nances,  and 
Town  Beck  by  means  of  a  certain  tunnel  or  goit  there  above  the  tnat  by  rea- 

plaintifTs  weir  there  erected  across  the  Town  Beck  a  little  above  *°.n<y  $wc  . 

his  possession 
the  said  mill;  and  the  plaintiff  uy  reason  of  his  possession  of  the  fa  fad  a 

said  milt,  during  all  the  time  of  working  the  same,  of  right  right  to  the 
ought  to  have  had,  and  still  of  right  ought  to  have,  the  use  and  use 
benefit  of  both  the  said  rivulets  called  the  Town  Beck  and  Back 


Beck;  yet  the  defendant  knowing  the  premises,  and  to  deprive  nel  to  the 
the  plaintiff  of  part  of  the  use  and  benefit  of  his  said  mill  with  »«'#;  such 
the  appurtenances,  whilst  the  plaintiff  was  so  possessed  thereof  a 
as  aforesaid  at,  &c.  cut  a  channel,  &c.  whereby  the  water  of  the  e(j  by  proof 
Back  Beck  was  diverted  from  running  into  the  said  tunnel  or  that  the  tun- 

goit,  and  so  to  the  mill,  and  the  plaintiff  was  prevented  from  nel  was  made 

i  .       .1         •  j     MI    o  on  the  de- 

working  the  said  mill,  &c.  fendant's 

At  the  trial  before  RookeJ.  at  the  last  assizes  at  York,  it  ap-  land,  which 
peared  in  evidence  that  the  tunnel  or  goit  which  was  made  and  he  had 
fixed  into  the  ground  with  stone-work,  had  been  made  ia  part  agreed  to  let 
over  an  old  road,   purchased  by  the  defendant  about  eight  years  ant  have  for 
ago  for  a  guinea,  who  at  that  time  agreed  for  the  same  price  to  this  purpose 
let  the  plaintiff  lay  the  tunnel  there  for  the  purpose  of  convey-  for  a  certain 
ing  the  water  to  the  mill  ;  that  the  defendant  even  assisted  at  the  c.onsid«ra- 
making  of  the  tunnel  under  the   plaintiff's  directions  ;  but  no  which  no 
conveyance  was  made  of  the  land  to  the  plaintiff.     The  guinea  conveyance 
was  afterwards  tendered  to  the  defendant,  but  he  refused  to  re-  w.as  made  ^y 
ceive  it  or  to  give  his  consent  to  the  continuance  of  the  tunnel,     ]m  toj  e  . 
and  made  the  obstruction  complained  of.     It  was  objected  on  j]e  had  since 

refused  as- 

sent :  because  the  plaintiff  had  not  the  water  by  reason  of  his  possession  of  the  mill, 
&c.  but  by  parol  licence  or  contract,  which  could  not  pass  the  title  to  the  land,  and 
as  a  licence  was  revocable,  and  revoked.  *[  108  ] 

the 
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the  part  of  the  defendant,  that  the  plaintiff  ought  to  be  non- 
suited, this  being  a  right  claimed  in  or  over  the  land,  *  which 
conld  not  pass  by  parol  licence  without  deed,  and  the  declaration 
states  that  the  plaintiff  had  aright  to  the  goitby  reason  of  his  pos- 
session of  the  mill,  whereas  it  appeared  that  he  had  it  by  virtue 
of  the  agreement.  But  the  learned  Judge  refused  to  nonsuit 
the  plaintiff,  on  the  ground  that  as  the  agreement  was  made  in 
respect  of  the  mill,  and  as  it  might  be  disputable  whether  if  the 
mill  were  taken  away  the  plaintiff  could  have  a  right  to  the  wa- 
ter for  other  purposes,  the  declaration  stated  the  right  with  suf- 
ficient correctness,  and  his  claim  might  be  supported  without 
deed :  but  reserved  the  point.  The  defendant  then  called  wit- 
nesses, and  there  was  a  verdict  for  the  plaintiff  with  nominal 
damages. 

Park  and  Topping  shewed  cause  shortly  against  a  rule  for  set- 
ting aside  the  verdict  and  entering  a  nonsuit,  on  the  ground  that 
it  was  sufficient  for  the  plaintiff  against  a  wrong  doer  to  declare 
upon  \iiapossession  of  the  mill  with  the  appurtenances.  But 

Lord  ELLENBOROUGH  C.  J.  said,  that  such  an  allegation 
could  not  be  sustained  without  shewing  that  the  appurtenances 
were  legally  such.  Now  here  the  title  to  have  the  water  flow- 
ing in  the  tunnel  over  the  defendant's  land  could  not  pass  by 
parol  licence  without  deed  ;  and  the  plaintiff  could  not  be  enti- 
tled to  it,  as  stated  in  the  declaration,  by  reason  of  bis  possession 
of  the  mill,  but  he  had  it  by  the  licence  of  the  defendant,  or  by 
contract  with  him ;  and  if  by  licence,  it  was  revocable  at  any 
time.  The  enjoyment  with  the  defendant's  assent  was  not  left 
as  evidence  to  the  jury  to  presume  a  grant,  but  it  was  supposed 
that  it  gave  a  title  in  point  of  law,  which  it  clearly  did  not. 

Per  Curiam,  Rule  absolute. 

Cockell  Serjt.  Holroyd  and  Hardy,  were  to  have  supported 
the  rule. 
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rpHIS  was  an  action  of  trover  brought  to  recover  one-third  Under  the 

part  of  the  ship  Fishburn.     At  the  trial  at  Guildhall  before  ship-register 
Lord  EdenborouvhC.  J.  on  the  1st  of  November  1802,  a  verdict  "c^  ;  and' 
was  taken  for  the  plaintiff  for  1,210/.  subject  to  the  opinion  of  34  £.3.  c. 
the  Court  on  the  following  case  :  68.)  a  bill  of 

Thomas  Ward,  being  the  original  and  sole  registered  owner  of  sale  trans- 
the  ship  Fishburn,  belonging  to  the  port  of  Nezccastle-upon-Tyne,  prope*ty  to 
cleared  the  said  ship  outwards  for  the  Balticia  April  I.SOQ,  and  a  trustee  in 
effected  an  insurance  on  one-third    part    of  the  said  ship  for  trust  for  the 
2000/.  with  an  insurance  club  of  underwriters  at  South  Shields,  JjfjjJJJ!?" 
in  a  policy  in  which   the  said  ship  was  valued  at  6000/.     The  is  at  most' 
ship  was    embargoed    by  the    Emperor  of  Russia  at  Riga  in  only  void  (if 
the  spring  of  1801,  and  thereupon  Ward  abandoned  the  said  at  a'l)  as  to 
one-third  part  to  the  underwriters,  and  received  from  them  re-  *  /  ,"  jectst 
spectively   payment  of  a  total  loss.     Thereupon,  by  a  bill  of  but  suffi- 
sale  dated  the  7th  of  March  1801,  but  executed  on  the  llth  of  cient  to  con- 
April  1801,  between  T.  Ward  on  the  one  part,  and  the  plaintiff  ™?  the  legal 
Heath  on  the  other  part,  reciting  the  certificate  of  registry  of  the  trustee  .    n  i 
said  ship,  and  also  reciting  the  embargo  and  the  consequent  such  bill  of 
abandonment  thereon;  Ward,  in  *consideration  of  20007.  therein  sale  of  a  ship 
expressed  to  be  paid  by  the  underwriters,  assigned  and  trans-  ,at  SCJ      Ya~ 
ferred  to  the  plaintiff  20-60th  parts  of  the  ship,    to  hold  the  same  standinff  the 

omission  of 

the  officer  at  the  out-port  to  which  the  ship  belonged,  to  indorse  the  entry  of  the  trans- 
fer on  the  oath  on  which  the  original  certificate  of  registry  was  obtained,  and  to  make 
a  memorandum  thereof  in  the  book  of  registry,  and  to  give  notice  of  the  same  to  the 
commissioners  i\\  London,  as  required  by  *.  16'.  of  the  stat.  34  G.  3.  c.  6"8.;  such  acts 
to  be  done  by  the  public  officer  being  only  directory.  But  the  delivery  of  a  copy  of  the 
bill  of  sale  of  a  ship  at  sea  for  the  purpose  of  making  such  entry  and  memorandum 
and  giving  such  notice,  being  an  act  required  to  be  done  by  the  party  himself  to  whom 
the  transfer  is  made,  for  want  of  which  the  statute  avoids  the  sale,  must  be  complied 
with  in  order  to  convey  the  property  :  and  therefore  the  purchaser  under  such  circum- 
stances having  omitted  to  do  so,  cannot  make  a  title  to  the  ship  persaltum  by  getting 
her  registered  de  novo  in  another  port  where  he  resided  at  the  time:  for  whatever  may 
amount  to  a  transfer  of  a  ship  to  another  port  within  the  meaning  of  the  statutes,  at  all 
events  such  transfer  cannot  be  made  by  one  who  has  no  interest  in  the  ship.  Semble, 
that  a  sale  of  the  whole  of  a  ship  by  one  who  is  only  a  part  owner,  in  exclusion  of  the 
right  of  another  who  is  tenant  in  common  with  him,  is  not  equivalent  to  the  destruc- 
tion of  the  subject-matter  mediately  or  immediately,  so  as  to  enable  h:  —  •»*  _to 

maintain  trover  against  him  for  it. 

VOL.  IV.  G 
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1803.  in  trust  for  all  the  underwriters  on  the  ship  by  the  policy  of  2000/. 
in  proportion  to  their  respective  payments.  The  name  of  none 
against  °f  the  underwriters  is  mentioned  in  this  hill  of  sale.  On  the  14th 
HUBBAIID.  of  September  1801  the  plaintiff  transmitted  to  the  collector  and 
comptroller  of  the  customs  at  NezccastIe-upon-Tyne  a  copy  of 
the  said  bill  of  sale,  who  on  the  same  day  caused  an  entry  there- 
of to  be  indorsed  on  the  oath  on  which  the  original  certificate  of 
registry  of  the  ship  had  been  obtained  by  Ward,  and  also  caused 
a  memorandum  of  the  same  to  be  made  on  the  books  of  registers 
of  that  port.  No  notice  thereof  however  was  given  to  the  com- 
missioners of  his  Majesty's  customs  until  the  24th  of  January 
following.  It  is  the  practice  of  the  collector  and  comptroller  of 
the  customs  at  Nezrcastle-vpon-Tyue,  in  pursuance  of  the  orders 
of  the  commissioners,  to  make  quarterly  returns  to  them  in  the 
months  of  January,  April,  July,  and  October,  of  all  transfers  of 
property  in  registered  ships ;  and  a  quarterly  return  was  ac- 
cordingly made  in  the  month  of  October  1801 ;  but  in  that  re- 
turn no  notice  was  taken  of  the  said  transfer  of  one- third  part 
of  the  ship  Fishburn.  On  the  9th  November  1801  Ward,  by  re- 
gular bill  of  sale,  assigned  the  whole  ship  Fishburn,  in  consider- 
ation of  40007.,  to  the  defendant,  who  then  resided  in  London, 
and  who  on  the  2d  of  January  1802  registered  the  said  ship  de 
novo  in  the  port  of  London,  when  the  original  certificate  grant- 
ed to  Ward,  which  purported  on  the  face  of  it  to  be  of  the  ship 
Fishburn,  belonging  to  the  port  of  Newcastle-upon-Tyne,  was 
delivered  up  and  cancelled.  At  the  lime  of  the  assignment  by 
Ward  to  the  defendant,  the  grand  bill  of  sale  of  the  whole  ship 
]  was  delivered  to  the  defendant.  On  the  3d  of  February  1802, 
the  defendant  having  advertised  an  intended  sale  of  the  whole 
of  the  said  ship  by  public  auction,  the  plaintiff  caused  notice  to 
be  given  to  the  broker  of  his  title  to  one-third  of  the  same,  and 
required  the  defendant  to  permit  a  proper  indorsement  of  the 
said  bill  of  sale  made  to  the  plaintiff  to  be  made  on  the  original 
certificate  of  registry,  and  also  required  the  defendant  not  to  sell 
the  said  one-third  part :  but  the  defendant  nevertheless  on  the 
19th  of  February  sold  the  whole  of  the  said  ship  by  public  auc- 
tion to  T.  Brown,  R.  Brown,  and  T.  Old,  for  3,630/.;  aud  by 
bill  of  sale  of  the  5th  of  April  1802  assigned  the  whole  of  the 
said  ship  to  them.  The  net  proceeds  of  the  said  sale  received  by 
the  defendant  amounted  to  3,489/.  10s.  5d.  The  Fishburn  never 
has  been  iu  the  port  of  Ncacastle-upon-Tyne  since  she  cleared 

outwards 
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outwards  from  that  port  for  the  Baltic  in  April  1800 :  but  the  1803. 
embargo  being  taken  off  she  returned  to  Plymouth  after  the  ex- 
ecution of  the  bill  of  sale  by  Ward  to  the  plaintiff,  and  before  the 
execution  of  the  bill  of  sale  by  Ward  to  the  defendant  she  sailed 
again,  and  was  absent  at  the  time  of  the  execution  thereof.  It 
was  immediately  on  her  return  that  the  defendant  obtained  the 
new  register.  The  plaintiff  had  no  knowledge  of  the  ship's  re- 
turn. No  transfer  of  property  in  the  same  ship,  or  any  part 
thereof,  appears  in  any  document  at  the  custom-house  of  New- 
castle-upon-Tyne  subsequent  to  the  above-mentioned  entry  and 
memorandum  made  on  the  14th  of  September  1801,  and  no  in- 
dorsement of  the  transfer  of  one-third  of  the  ship  to  the  plaintiff 
was  ever  made  on  the  original  certificate  of  the  ship's  registry. 
The  question  for  the  opinion  of  the  Court  was,  Whether  the 
plaintiff  were  entitled  to  recover  in  this  action  ?  If  the  Court 
should  be  of  opinion  that  the  plaintiff  was  entitled  to  recover,  [  113  ] 
then  the  verdict  to  stand :  but  if  the  Court  should  be  of  opinion 
that  the  plaintiff  was  not  entitled  to  recover,  then  a  nonsuit  to 
be  entered.  The  case  was  argued  in  Hilary  term  last  by 

Hall  for  the  plaintiff.    Three  objections  have  been  suggested 
to  the  plaintiff's  right  to  recover  :  1st,  That  the  bill  of  sale  to 
him,  being  in  trust  for  unnamed  persons,  could  not  be  supported, 
as  tending  to  defeat  the  register  acts  26  Geo.  3.  c.  60,  and  34 
Geo.  3.  c.  68.  by  enabling  foreigners  under  colour  of  trusts  to 
acquire  property  in  British  ships.     2d,  That  the  plaintiff's  title 
was  not  perfected  before  the  assignment  of  the  ship  to  the  de- 
fendant for  want  of  proper  entries  and  notice  of  the  transfer  by 
the  officer  at  Newcastle  to  the  commissioners  of  the  customs  in 
London,  as  required  by  the  latter  statute,  and  also  for  want  of 
the  delivery  of  the  grand  bill  of  sale  of  the  ship  by  Ward  to 
the  plaintiff  at  the  time  of  the  transfer.     3d,  That  the  plaintiff 
and  defendant  were  at  all  events  tenants  in  common,  and  there- 
fore trover  will  not  lie.     As  to  the  first,  it  is  found  that  in  fact 
the  conveyance  to  the  plaintiff  was  made  in  trust  for  British  un- 
derwriters, and  not  to  cover  the  interests   of  foreigners,  and 
therefore  no  attempt  to  evade  the  policy  of  the  register  laws. 
The  objection  then  is  no  more  than  what  may  be  urged  against 
every  other  conveyance,  that  under  colour  of  a  true  and  legal 
transaction  a  fraud  may  be  committed.     But  at  any  rate  it  is 
sufficient  to  say,  that  it  is  casus  omissus  in  the  act.     The  stat. 
34  Geo.  3.  c.  68.  s.  14.  (a  provision  made  in  consequence  of  the 

G  2  doubt 
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1803.       doubt  thrown  out  in  Rollestnn  v.  HiUierd  (a),  requires  the  trans- 
fer of  ships  to  be  in  wfYH/ir,  *  but  it  does  rot  point  out  any  parti- 
cular  fonn  of  a  lji11  of  sale;  and  this  Cmnt  cannot  take  notice 
HVBBAKD.  of  trusts,  but  can  only  look  to  the  legal  title.      In  Camden  and 
*[  114  ]     others  v.  Anderson  (b)  the  Court  would  not  permit  four  plaintiffs, 
partners,  to  recover  against  Ihe  underwriter  the  amount  of  an 
insurance,  it  appearing  that  the  legal  title  to  the  ship  under  the 
register  acts  was  only  in  two  of  them.     Nor  can  the  property 
in  a  ship  be  otherwise  devested  than  by  a   legal  conveyance 
within   these  statutes.      Westerdetl  v.  Da/e(c).     It  may  be  said 
that  the  oath  of  ownership  required  by  the  stat.  2(5  Geo.  3.  c.  GO. 
s.  10.   is  conceived  in  terms  to  exclude  any  such  trust  as  this ; 
but  that  is  only  required  on  the  original  registry  of  the  ship,  or 
at  least  when  a  new  register  is  to  be  made,  and  not  upon  every 
intermediate  transfer  like  the  present.     Besides,  the  substantial 
part  of  the  oath  is,  that  no  foreigner  is  interested   in  the  ship. 
But  even  if  this  were  a  trust  for  foreigners,  it  would  not  avoid 
the  transfer  itself;  for  the  Legislature  did  not.  intend  to  prohibit 
the  sale  of  British-bm[t  ships  to  foreigners  ;  but  only  to  prevent 
them  from  having  the  privilege  of  British  ship-owners  after  such 
transfer:  and  therefore  the  15th  sect,  of  the  26  Geo. 3.  c.  60. 
provides,  that  a  bond  shall  be  given  by  the  owner  at  the  time 
of  the  registry,  that  if  any  foreigner   shall  become  entitled  to 
any  share  in  the  ship,  the  certificate  of  registry  shall  be  delivered 
up  to  be  cancelled.     The  second   objection  is  founded,   first, 
upon  the  neglect  of  the  officer  at  Newcastle  in  not  making  a  re- 
turn of  the  transfer  to  the  commissioners  in  London  in  proper 
time  ;   but  that  is  merely  directory,   and  not  necessary  to  the 
validity  of  the  transfer.     Sect.  15.   of  the  34  Geo.  3.  c.  68.  pro- 
f  115  1      vides  for  the  transfer  of  ships  in  port,  as  sect.  16.  does  for  those 
at  sea ;  the  latter  must  be  construed  with  reference  to  the  for- 
mer.    If  any  of  the  requisites  are  not  complied  with,  the  con- 
veyance is  made  void  ;  which  can  only  be  meant  to  apply  to 
such  acts  as  are  required  to  be  done  by  the  party  himself,  and 
cannot  extend  to  wilful  or  negligent  omissions  of  the  public 
officers.     The   entering  of  the  transfer  with  the  officer  of  the 
customs  at  the  out-port  is  imperative  on  the  owners  of  a   ship 
at  sea;  but  the  notice  also  required   to   be  given  by  such  of- 
ficer to  the  commissioners  in  London  can  only  be  directory.    By 

(a)  3  Term  Rep.  412.     (b)  5  Term  Rep.  70$.     (c)  7  Term  Rep.  306. 

sect. 
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sect.  16.  such  notice  is  required  to  be  given  in  the  manner  there-  1803. 
in-before  directed,  which  refers  to  the  15th  section,  which  in  the 
very  terms  of  it  is  only  directory  to  the  public  officer,  and  where 
the  direction  is  introduced  after  the  vacating  branch  of  the 
clause  upon  the  omission  of  those  things  required  to  be  done 
by  the  owner.  The  two  clauses  are  to  be  construed  with  refer* 
ence  to  the  same  vacating  provision  reddendo  singula  singulis. 
This  construction  is  supported  by  Ratchford  v.  Meadows  (a). 
And  R.  v.  Gainsborough  (/>)  proceeded  on  the  same  principle; 
where  it  was  ruled,  that  an  apprentice  should  not  be  prejudiced 
in  gaining  a  settlement  hy  the  neglect  of  his  master  to  enrol  the 
indentures,  though  the  stamp  duties  were  thereby  evaded.  The 
next  branch  of  this  objection,  viz.  that  the  grand  bill  of  sale 
of  the  ship  was  kept  by  Ward  at  the  time  of  the  transfer,  and 
not  delivered  to  the  plaintiff,  is  founded  upon  what  was  said  in 
Moss  v.  Charnock  (c),  that  the  grand  bill  of  sale  ought  to  be 
delivered  by  the  vendor  to  the  vendee  at  the  time  of  the  sale. 
There  however  the  whole  interest  of  the  ship  was  assigned  ; 
whereas  here  the  property  was  divided,  and  the  plaintiff  having  [  116  ] 
the  lesser  interest  was  not  entitled  to  the  original  title-deed  of 
the  ship.  It  may  also  be  objected  from  the  same  case,  that  the 
plaintiff  did  not  immediately  send  down  the  new  bill  of  sale  to 
the  port  officer  at  Nezvcastle  ;  but  the  not  doing  so  was  in  his 
own  delay,  and  it  is  sufficient  that  it  was  done  before  the  con- 
veyance to  the  defendant,  that  is,  according  to  the  same  autho- 
rity, before  the  rights  of  third  persons  intervened.  The  third 
objection,  that  the  plaintiff  and  defendant  are  at  least  tenants  in 
common,  depends  upon  the  defendant's  title  :  ibut  first,  he  had 
no  title ;  and  next,  if  he  had,  yet  having  done  that  which  is 
equivalent  to  the  destruction  of  the  thing  in  common,  trover 
will  lie.  1st,  The  ship  Fishburn  being  registered  in  the  port  of 
Newcastle,  it  was  incumbent  on  the  defendant  before  he  took 
the  assignment  of  her  to  have  inquired  there  in  whom  the  pro- 
perty was  vested  :  instead  of  which  he  took  an  absolute  bill  of 
sale  from  Ward  in  London,  an$d  registered  the  ship  de  novo  in 
that  port,  which  could  not  be  done  under  the  register  acts,  but 
only  in  the  port  to  which  the  ship  belonged  at  the  time.  Sup- 
posing the  commissioners  in  London  had  consented  that  a  new 
certificate  of  the  registry  should  be  made  out  under  the  20th 
section  of  the  34  Geo.  3.,  yet  they  could  not  do  it  themselves, 

(<rt  3  Etpi*.  N.  P.  Cas.  69.      (6)  Burr.  S.  C.  586.    (c)  2  East,  339. 
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1803.        but  could  only  order  it  to  be  made  by  the  proper  officer,  who 

according  to  the  whole  tenor  of  the  acts  must  be  the  officer  in 

HEATH 

aeainst  ^ie  Port  *°  wnicu  *'ie  sn'P  belongs.  But,  2dly,  supposing  the 
lIuBUAiin.  defendant's  title  to  be  made  out,  yet  the  sale  by  him  of  the 
whole  ship,  and  that  after-notice  of  the  plaintiff's  right,  was 
equivalent  to  a  destruction  of  the  property  held  in  common,  in 
which  case  trover  will  lie.  The  cases  on  this  subject  are  col- 
lected in  a  note  of  Mr.  Serjt.  Williams  to  the  case  of  Wilbraham 

[  117  ]  v.Snow  (a).  As  in  Co.  Lit.  200.  "  If  two  tenants  in  common 
"  be  of  a  dove-house,  and  one  destroy  the  old  doves,  whereby 
"  the  flight  is  wholly  lost,  the  other  shall  have  trespass,"  &c. 
So  if  one  of  two  tenants  in  common  of  a  park  destroy  all  the 
deer.  So  in  Barnnrdiston  v.  Chapman  (6),  where  one  tenant  in 
common  of  a  ship  took  it  away  and  sent  it  to  the  West  Indies, 
where  it  was  lost  in  a  storm  ;  in  trover,  Lord  King  left  it  to  the 
jury  whether  this  were  not  a  destruction  by  the  defendant,  who 
found  it  so  accordingly.  The  same  principle  is  recognized  in 
14  Vin.  Abr.  tit.  Jointenants,  S.  a.  which  cites  Cross v.A b hot (c) 
and  refers  to  Bro.  Tresp.  pi.  63.  and  47  Ed.  3.  22. ;  and  in 
Fishar  v.  Prosser  (d),  where  Lord  Mansfield  said,  "  If  upon  de- 
"  mand  by  a  co-tenant  in  common  of  his  moiety  the  other  de- 
"  nies  to  pay,  and  denies  his  title,  saying  he  claims  the  whole, 
"  and  will  not  pay,  and  continues  in  possession,  such  possession 
"is  adverse  and  ouster  enough;"  i.e.  to  maintain  ejectment, 
which,  generally  speaking,  one  tenant  in  common  cannot  main- 
tain against  his  co-tenant.  So  here,  the  denial  of  the  plain  liff's 
title,  and  a  sale  by  the  defendant  of  the  whole  ship  as  his  own, 
operates  as  an  ouster  of  the  plaintiff's  possession,  and  destroys 
the  tenancy  in  common. 

Abbot,  contra,  waving  any  objection  to  the  plaintiff's  title,  by 
reason  of  the  non-delivery  to  him  of  the  grand  bill  of  sale  ;  and 
waving  also,  upon  the  authority  of  Moss  v.  Charnock  (e),  any 
objection  on  the  ground  of  the  plaintiff's  negligence  in  not  re- 
gistering his  bill  of  sale  for  so  long  as  six  months,  there  being  no 
time  limited  in  the  register  acts  for  doing  the  act,  and  that  case 
Laving  decided  that  it  is  sufficient  if  it  be  done  before  the  rights 

[  117  ]     of  third  persons  intervene  :  and  waving  also,  upon  the  authority 

(a)  2  Sound.  47.  ($  (A)  Bull.  N.  P.  34,  35.     Vide  S.  C. 

post,  121. 

(0  Noy,  14.  (d)  Covp.  218.  (c)  2  East,  399- 
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of  Ratchford  v.  Meadows  (a),  any  objection  to  the  plaintiff's  title 
founded  upon  the  neglect  of  the  port  officer  at  Newcastle,  in 
omitting  to  give  notice  of  the  transfer  to  the  commissioners  in 
London;  reduced  the  argument  to  two  points  ;  1st,  contending 
that  the  plaintiff  was  not  the  legal  owner  of  any  interest  in  the 
ship  ;  2dly,  supposing  that  he  were,  still  that  he  was  not  enti- 
tled to  maintain  the  present  action  of  trover.     1st,  The  general 
policy  of  the  register  laws  is  very  important  to  be  preserved,  and 
must  not  bend  to  the  inconvenience  which  may  arise  from  their 
observance  in  particular  cases :  but  the  distinction  between  legal 
and  equitable  titles  cannot  be  admitted  without  overturning  the 
whole  system.     Accordingly,  no  person  can  be  the  legal  owner 
of  a  ship  but  one  who  is  beneficially  interested  in  it,  and  whose 
name  appears  in  the  documents  required  by  those  acts.  No  per- 
son could  doubt  the  meaning  of  the  word  owner  therein  used, 
except  on  nice  legal  distinctions  which  ought  not  to  have  place ; 
but  not  being  a  technical  word,  it  ought  to  be  construed  accord- 
ing to  its  popular  acceptation,  for  the  notoriety  of  which  it  was 
adopted.     Owner  is  synonimous  to  proprietor,  and  is  coupled 
with  it  in  s.  10  and  11  of  the  26  Geo.  3.  c.  60.,    which  require 
the  oath  of  ownership  to  be  taken,    which    oath  can  only  be 
taken  by  those  who  are  beneficially  interested.     If  this  be  so, 
which   is   not  denied,  with  respect  to  the  original  owners,  it 
would  be  absurd  to  construe  the  same  word  differently  as  applied 
to  such  as  become  owners  by  a  subsequent  transfer.     This  is 
evidently   the  meaning  of  the  legislature,  upon  a  review  of  the 
whole  system  of  these  laws,  the  leading  object  of  which  was  to 
encourage  British  shipping  and  British  seamen.  The  first  act  re- 
quiring the  registry  of  ships  was  the  stat.  12  Car.  2.  c.  18.:  the 
10th  section   of  which,  for  preventing  frauds  in  colouring  or 
buying  of  ships,  provides  that  no  foreign-built  ship  shall  enjoy 
the  benefit  or  privilege    of  an  English  ship,  until  he  or  they 
claiming  such  ship  shall  make  appear  to  the  chief  officer  of  the 
customs   in  the  port  next  to  their  place  of  abode,  "  that  he  or 
"  they  are  not  aliens,  and   shall  have  taken  an  oath  before,  &c. 
"  that  such  ship  was  bona  fide  and  without  fraud  by  him  or  them 
"  bought,  &c.  and  who  are  his  part  owners,  if  any,  all  which 
"  part  owners  shall  be  liable  to  take  the  said  oath,  and  that  no 
"foreigner,  directly  or  indirectly,  hath  any  part ,  interest,  or  share 
"  therein."     This  was  followed    up  by  the  stat.  7  &j  8  W .  3. 
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1803.       c.  22.   for  the  regulation   of    the    plantation  trade,  the  17th 
-  section  of  which  gives  the  form  of  the  oath,  binding  the  parlies 

M\  F  A 1*  1 1 

aeainst  to  slate  tne  Annies  of  all  the  then  owners,  with  the  like  exclusion 
HUBBAKD.  of  the  interest  of  any  foreigner  in  the  ship.  The  leading  statute, 
however,  is  the  26  Gen.  3.  c.  60.,  which  (s.  9  &  10.)  abro- 
gates the  old  and  gives  a  new  oath,  the  form  of  which  requires 
the  names  of  all  the  part-owners  to  be  stated,  "  and  that  no 
"  other  person  or  persons  whatever  hath  or  have  any  right,  title, 
"  interest,  share,  or  properly  therein  or  thereto."  It  is  plain, 
therefore,  that  if  this  had  been  the  case  of  an  original  registry, 
or  any  other  wherein  the  oath  was  required  to  be  taken,  Ihe 
plainliff,  as  a  trustee,  could  not  have  taken  it.  So  neither  can 
it  be  taken  in  the  case  of  a  transfer  of  property.  The  first  pro- 
vision for  such  transfers  was  made  by  the  slat.  7  #  8  IV.  3.  c.  22. 
the  21st  section  provides,  that  in  case  of  the  alteration  of  pro- 
perty in  any  ship  in  the  same  port,  such  transfer  shall  be  indorsed 
£  120  ]  on  the  certificate  of  registry  before  two  witnesses,  in  order  to 
prove  that  the  entire  property  in  such  ship  remains  to  some  of  the 
subjects  of  England,  if  any  dispute  arise  concerning  the  same.  It 
is  said  that  no  new  oath  is  required  in  that  case  ;  but  that  re- 
gulation shews  that  the  legislature  relied  on  the  original  oath  ; 
and  if  upon  such  transfer  the  beneficial  interest  may  be  in  any 
other  than  the  nominal  owner,  the  indorsement  cannot  prove 
that  which  the  legislature  intended  it  to  do.  Then  the  slat.  34 
Geo.  3.  c.  68.  s.  15.  recites  the  last  mentioned  clause  of  the 
statute  of  King  William,  and  provides  further,  that  such  in- 
dorsement on  the  certificate  of  registry  shall  be  made  in  a  given 
form,  including  the  names,  residence,  and  occupation  of  the 
vendors  and  purchasers,  "  to  be  signed  by  the  persons  transfer- 
"  ring  the  property  of  the  said  ship."  Now  the  purchaser  must 
mean  the  person  who  pays  the  money,  and  not  merely  him  to 
whom  the  conveyance  is  made.  The  16th  section  (a),  winch 
provides  for  the  sale  of  ships  at  sea,  directs  the  securities  and  no- 
tices to  be  made  and  given,  "  in  the  manner  therein-before  di- 
"  rected  ;"  and  as  this  is  only  a  substitution  of  one  mode  of  ppn- 
veyance  cy  pres  for  another,  it  follows  that  the  worp)  owner  must 
be  used  in  the  same  sense  as  before,  as  meaning  the  person  be- 
neficially entitled  ;  in  which  case  the  plaintiff  is  not  the  owner  of 

(a)  An  erratum  was  noticed  in  the  printed  statute,  /.  3.  of  this 
clause  ;  "  Indorsement  or  certificate,"  for  "  indorsement  on  the  ccrti- 
"  ficate." 
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the  ship  in  question  within  the  meaning1  of  lhe.se  acts. 
J.  May  not  the  trust  he  void,  and  the  property  vest  in  the 
plaintiff  absolutely?  or,  supposing  two  contract  for  the  purchase 
of  a  ship,  and  the  money  he  paid  by  both,  but  the  conveyance 
be  made  to  one  only,  would  not  the  legal  title  vest  in  him,  and 
be  out  of  the  vendor  F  In  Camden  v.  Anderson  (a),  it  seemed 
not  to  be  disputed,  but  that  the  property  might  so  vest.  In  the 
case  of  a  bankruptcy,  the  assignees  are  only  trustees  for  the  cre- 
ditors at  large,  and  would  it  be  necessary  for  the  commissioners 
to  assign  to  all  the  creditors  ?]  In  the  latter  case  the  trust  is 
created  and  recognized  by  act  of  parliament.  [Lawrence  J. 
Supposing  a  person  in  insolvent  circumstances  is  desirous  to  con- 
vey his  property  in  a  ship  for  the  benefit  of  all  his  creditors,  must 
they  be  all  named  ?]  There  may  be  a  distinction  between  a  con- 
veyance to  a  trustee  in  trust  merely  to  sell,  and  an  absolute  con- 
veyance for  all  purposes.  This  is  a  trust  generally  for  the  benefit 
of  the  underwriters.  [Lawrence  J.  The  property  must  first  vest 
in  the  trustee  before  he  can  convey  to  others.]  Then,  secondly, 
supposing  the  plaintiff  to  be  a  legal  owner  of  part,  he  cannot 
maintain  trover  against  his  co-tenant  in  common.  The  sale  of 
a  thing  can  never  b'e  deemed  equivalent  to  the  destruction  of  it: 
it  still  exists  in  specie.  The  attempt  of  the  defendant  to  transfer 
the  whole  was  merely  invalid  as  to  one  third.  All  the  cases  shew 
that  nothing  short  of  the  actual  destruction  of  the  subject-mat- 
ter will  sustain  the  action  by  one  tenant  in  common  against  an- 
other. Doe  d.  Fishar  v,  Prosser  (b)  is  clearly  distinguishable, 
the  question  there  affecting  the  reality,  which  admits  of  an  ouster 
in  law.  He  then  read  the  following  note  of  Barnardiston  v. 
Chapman  (c),  from  Ld  C.  J.  King's  MS. 

["  C.  B.  Hit.  1  Geo.  1.  Barnardiston  v.  Chapman  and  Smith, 
Feb.  29th,  before  Lord  C,  J.  King,  Tracey  and  Dormer  Js. 
Trover  for  a  ship,  tried  in  London  last  Michaelmas  term,  before 
King  Ch.  Justice,  whereon  the  following  case  was  made. — 
Alexander  Fraser,  being  owner  of  a  ship  called  the  Triton,  on  the 
2d  day  of  May  1713,  by  bill  of  sale  sold  a  moiety  of  the  said 
ship  by  way  of  mortgage  to  the  plaintiff  for  100/.,  apd  after- 
wards, by  several  bills  of  sale,  sold  one  moiety  of  the  whole  to 
one  of  the  defendants,  and  the  other  moiety  of  the  whole  to  the 
other  defendant ;  and  the  said  defendants  had  the  said  ship  for 

(a)  5  Term  Rep.  709.  (b)  Cowp.117. 

(c)  Before  cited  from  Bull  N.  P.  34,  35. 
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1803.  some  time  in  their  possession,  and  repaired  the  same.  The 
money  mentioned  in  the  bill  of  sale  to  the  plaintiil'  not  being 
a»ainst  Pa'd»  the  plaintiff  had  afterwards  possession  of  the  ship.  The 
lii  Ki'.AHJ'.  defendants  by  force  took  the  ship  out  of  the  plaintiff's  posses- 
sion and  carried  it  away. — The  single  question  intended  to  be 
made  on  this  case  was,  Whether  the  plaintiff,  who  was  tenant 
in  common  of  one  moiety  of  the  ship,  could  maintain  this  action 
of  trover  against  the  other  tenants  in  common  for  taking  the 
ship  out  of  his  possession  by  force  and  carrying  it  away?  and, 
on  hearing  counsel  on  both  sides  we  held,  That  if  one  te- 
nant in  common  of  a  personal  indivisible  chattel  bring  trover 
against  a  stranger,  if  the  stranger  do  not  plead  the  tenancy  in 
common  in  abatement,  he  can  have  no  benefit  of  it  in  evidence 
upon  the  general  issue :  That  if  one  tenant  in  common  destroy 
the  said  thing  in  common,  the  other  tenant  in  common  may 
bring  trespass  or  trover  against  him  ;  and  therefore,  in  this  case, 
if  the  defendants  had  burnt  or  destroyed  the  ship,  this  action 
would  have  been  maintainable  against  them  :  That  where  one 
tenant  in  common  doth  not  destroy  the  thing  in  common,  but 
only  takes  it  out  of  the  possession  of  the  others,  and  carries  it 
away,  there  no  other  action  lies  by  the  other  tenant  in  common  ; 
which  being  this  case,  we  held  this  action  would  not  lie. 

"  Precedents  to  warrant  this  distinction  were,  Nay,  1.4,  Fitz. 
Trespass,  233.  11  H.4.  13.  Fitz.  Brief,  674.  Co.  Lilt.  200.  a., 
and  the  text  of  Littleton  there.  47  E.  3.  22.  2  H.  5.  3.  1 
[  123  ]  Fitz.  Trespass,  212.  Brief,  927.  13  //.  7.  26.  F.  N.  B.  127. 
a.  3  Keb.  7&5.  Masters  v.  Pooley,  2  Roll.  Rep.  207.  2  Roll. 
Abr.56G.  Got/6. 282.  Graves  v.  Sawcer,  Raym.  15.  1  Lev.  29. 
1  Keb.  38.  1  Sid.  49. 

"  But  then  it  was  objected  that  the  title  of  the  defend  an  ts 
was  by  several  bills  of  sale,  and  that,  by  consequence,  he  to 
whom  the  first  bill  of  sale  was  made  had  the  entire  property  of 
the  moiety  that  was  not  in  the  plaintiff :  and  by  consequence 
one  of  the  defendants  was  a  stranger,  and  the  action  maintainable 
against  him.  But  this  being  no  question  at  the  trial,  and  it  not 
appearing  which  of  the  defendants  had  the  posterior  bill  of  sale, 
we  would  not  let  the  plaintiff  have  the  postea.  But  the  main 
point  for  which  the  case  was  made  being  against  him,  wa  pro- 
posed, and  so  it  was  agreed,  that  the  plaintiff  should  pay  the  de- 
fendants 5/.  as  the  costs  of  the  trial,  and  the  verdict  taken  for 
the  plaintiff's  security  should  be  set  aside,  and  he  should  be  at 

liberty 
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liberty  to  try  the  whole  again  :  and  the  cause  was  tried  the  long 
vacation  after,  before  me,  in  London. —  C.  L>.  Pas.  1  Geo.  1.  at 
NisiPrius,  post.  Terrain.  S.  Trin.I  Geo.  1. 

"  It  then  appeared  that  the  plaintiff  was  tenant  in  common 
of  one  moiety  of  the  ship  called  the  Triton,  and  the  defendants 
tenants  in  common  of  the  other  moiety ;  and  the  ship  being  in 
the  possession  of  the  plaintiff,  the  defendants  forcibly  took  it 
out  of  the  plaintiff's  possession;  secreted  it  from  him,  so  that  he 
knew  not  where  it  was  carried  ;  changed  the  name  of  the  ship, 
which  afterwards  came  into  the  possession  of  one  Dean,  who 
sent  it  to  Antigua,  where  the  ship  sunk,  and  was  entirely  lost. 
And  the  plaintiff's  counsel  insisted  that  the  thing  in  common 
being  thus  destroyed,  the  defendants  were  to  answer  for  it  to  the 
plaintiff.  But  the  defendants'  counsel  insisted  that  one  tenant 
in  common  is  only  answerable  to  the  other  tenant  in  common 
for  an  actual  destruction,  to  which  King,  C.  Just,  .agreed  ;  but 
left  it  to  the  jury,  upon  the  whole  circumstances  of  the  case, 
Whether,  by  the  defendants'  force,  the  ship  was  actually  taken 
from  the  plaintiff,  and  secreted,  and  carried  out  of  his  power  to 
preserve  the  ship  r  and  a  destruction  happening  in  those  circum- 
stances, Whether  it  should  not  be  found  to  be  a  destruction  by 
the  defendants'  means  ?  which  the  jury  accordingly  found,  and 
gave  the  plaintiff  110/.  damages  ;  which  being  afterwards  moved 
in  court  the  Michaelmas  term  following,  the  Court  unanimously 
agreed  to  the  Ch.  Justice's  direction,  and  would  not  grant  a  new 
trial."] 

An  objection,  however,  is  made  to  the  defendant's  title,  be- 
cause the  ship  was  not  registered  at  Newcastle,  but  de  novo  in 
London.  But,  upon  reference  to  the  acts  of  parliament,  it  will 
appear  that  there  are  six  cases  where  a  new  register  is  to  be 
made;  1st,  by  stat.  26  Geo.  3.  c.  60.  s.  22.,  where  the  certifi- 
cate is  lost  or  mislaid ;  2d,  by  stat.  28  Geo.  3.  c.  34.  s.  14.  and 
34  Geo.  3.  c.  68.  s.  19.,  where  it  is  wilfully  detained  by  the 
master  ;  3d,  by  stat.  34  Geo.  3.  c.  68.  s.  21.,  where,  after  trans- 
fer of  part  of  the  property  in  some  port,  the  former  owners  are 
desirous  of  having  a  new  certificate  ;  4th,  by  stat.  26  Geo.  3.  c. 
60.  s.  24.,  where  a  ship  is  altered  in  form  or  burthen  ;  5th, 
(which  is  the  case  in  question),  by  stat.  7  #  8  W.  3.  c.  22.  s. 
21.,  where  the  property  is  transferred  to  another  port ;  6th,  by 
the  same  act,  where  the  name  of  a  ship  is  changed.  Now,  here, 
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1803.  tlic  case  states  (a)  that  the  *  defendant,  at  the  time  of  registering 
the  ship  de  novo,  was  resident  in  London,  which  made  it  the  port 
of  the  ship  ;  and  besides,  the  Court  will  give  credit  to  the  proper 
officers  in  London  that  the  ship  was  in  a  condition  to  be  legally 
registered  there. 

Jlfttl  in  reply  observed,  that  the  slat.  26  Geo.  3.  c.  60.  which 
gives  the  new  oath,  abrogates  the  old  oath  required  by  the  stal. 
of  Car.  2.  and  King  William,  and  does  not  require  the  new  oath 
to  be  taken  upon  a  mere  change  of  property  in  the  same  port, 
unless  required  by  former  part-owners  ;  and  the  stat.  34  Geo.  3. 
c.  68.  s.  15  and  16.  only  requires  an  indorsement  on  the  certi- 
ficate of  registry  where  the  ship  is  in  port,  or  certain  documents 
ami  notices  where  it  is  at  sea  at  the  time  of  the  transfer.  The 
defendant's  argument  is  founded  on  a  supposition  that  there  can 
be  no  other  than  an  absolute  assignment  of  a  ship ;  whereas  there 
may  be  a  conditional  assignment,  in  which  case  the  oath  must  be 
taken  conditionally.  Besides,  the  plaintiff  having  an  absolute 
conveyance  of  the  whole  property  to  him,  and  the  whole  legal  in- 
terest in  it,  was  authorised  to  take  the  oath  in  the  form  prescribed, 
according  to  what  was  .said  byBullerJ.  in  Rollcston  \.llibbert  (b). 
So  it  was  considered  in  a  late  case  of  Rex  v.  Thelluson  at  Guild- 
hall, upon  an  indictment  for  perjury,  that  one  who  was  mort- 
gagee of  the  ship  might  take  the  oath  as  sole  owner.  Besides,  if 
required,  the  plaintiff  might  have  sworn  for  whom  he  was  trustee. 
But  supposing  this  to  be  a  trust  which  could  not  be  supported, 
as  against  the  general  policy  of  the  acts,  at  all  events  he  must  be 
considered  as  legal  owner  unfettered  by  the  trust.  That  in  re- 
[  126  ]  spect  of  the  defendant's  title,  before  the  ship  could  be  transferred 
to  another  port  an  entry  ought  to  have  been  made  of  the 
transfer  in  the  port  to  which  she  originally  belonged,  with- 
out which  she  could  not  be  legally  registered  de  novo,  and  cou- 

(a)  The  residence  of  the  defendant  in  London,  which  was  omitted  in 
the  original  state  of  the  case,  was,  upon  the  argument,  agreed  to  be  in- 
serted therein  ;  and  Abbott  also  stated  the  fact  to  be,  that  the  ship,  on 
her  return  from  sea,  went  to  London  before-  the  new  certificate  was  ob- 
tained ;  and  desired,  if  that  fact  should  be  thought  material  by  the 
Court,  and  was  not  admitted  by  the  other  side,  that  the  cause  miglit  go 
down  to  trial  again  to  have  that  fact  found. 

(A)  3  Term  Rep.  41 5,  4 1 6. 


scquently 
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1803, 


sequently  the  objection  to  the  present  action  could  not  arise  : 

though  if  the  defendant's  title  were  made  out,  he  still  insisted 

on  the  distinction   before  endeavoured  to  be  established  upon 

the  denial  of  the  plaintiff's  title,  and  the  sale  of  the  whole  pro-    HUBBAUD- 

perty  by  the  defendant. 

Lord  ELLEN  BOROUGH  C.  J.  at  the  close  of  the  argument  in- 
timated a  strong  opinion,  that  supposing  the  parties  to  stand  in 
the  relation  of  tenants  in  common,  the  action  could  not  be  main- 
tained upon  the  distinction  that  the  acts  of  the  defendant  were 
equivalent  to  a  destruction  by  him  of  the  thing  in  common. 

Cur.  adv.  vult. 

Lord  ELLENBOROUGH  C.  J.   now  delivered  the  judgments 

of  the  Court  (after  stating  the  case.)     At  the  trial  three  objec- 

tions were   taken  on  the  part  of  the  defendant  :  first,  that  the 

bill  of  sale  being  in  trust  for  certain  unnamed  underwriters  upon 

the  ship,  the  same  was  void  in  point  of  law,  as  affording  a  means 

o   covering  foreign  interests,  and  as  tending  to  defeat  the  pro- 

visions and  policy  of  the  stat.  26  Geo.  3.   c.  60,  and  34  Geo.3. 

c.  68.  directed  to  the  ascertainment  of  tlie  true  owners,  and  the 

prevention  of  any  person  from   becoming  such  except   British 

subjects.     Secondly,  That  the  plaintiff's  title  was  not  perfected 

by  such  entry  being  indorsed  on  the  oath  on  which  the  original 

certificate  of  registry  was  obtained,  and  by  such  inemorandHm 

thereof  made  in  the  book  of  registry,  and  notice  thereof  given  to 

his  Majesty's  commissioners  of  customs,   as  are  required  by  the       [  127  3 

16th  sect,  of  the  34  Geo.  3.  c.  68.     Thirdly,  That  trover  will 

not  in  this  case  lie  ;  because,  supposing  the  assignment  to  the  de- 

fendant to  be  a  valid  one,  the  plaintiff  and  defendant  would  be 

tenants  in  common  with  each  other  of  this  ship,   and   between 

whom  therefore,  as  such,  an  action  of  trover  is  not  maintainable. 

The  second  of  these  objections  was  abandoned  by  Mr.  Abbott  on 

the  argument,  inasmuch  as  the  16th  sect,  of  the  34  Geo.  3.  c.  68. 

which  relates  to  the  alteration  of  property  in  ships  when  absent 

from  their  ports,  construed  by  reference  to  the  terms  of  the  15th, 

the  immediately  preceding  section,   and  to  which  it  immediately 

relates,  can  only  be  considered  as  directory,  so  far  as  it  respects 

the  entry  and  memorandum  to  be  made,  and  the  notice  to  be 

given  to  the  commissioners  of  customs  by  the  persons  authorised 

to  make  registry  :  the  vacating  provisions  being  confined  to  the 

commission  of  such  acts  only  as  are  required  to  be  done  by  the 

immediate  parties  to  the  sale  or  transfer,  and  not  extending  (as 

it  would   be  most  unreasonable  that  they  should  extend)  to  the 

acts  or  omissions  of  third  persons  or  strangers.     For  the  third  ob- 

jection there  is  no  foundation  laid  by  any  title  on  the  part  of  the 
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1803.        defendant  under  the  register  acts.     The  defendant  claims  under 


a  register  de  novo  in  Ihe  port  of  London  ;  contending  that  the 
ship  being  transferred  to  that  port,  a  register  de  novo  was  pio- 
perly  granted  in  pursuance  of  the  stat.7&8  W. 3.  c.  22.  *.21.  It 
is  not  necessary  on  this  occasion  to  consider  what  shall  amount 
to  a  transfer  of  a  ship  to  another  port ;  for  one  who  has  no  in- 
terest in  a  ship  can  have  no  power  to  make  such  a  transfer  ;  and 
we  think  that  the  defendant  in  this  case  had  not  any  interest. 
The  stat.  34  G.  3.  c.  G8.  by  its  15lh  section,  reciting  that  by  the 
J  laws  now  in  force,  upon  any  alteration  of  property  in  any  ship 
or  vessel  in  the  same  port  to  which  the  ship  or  vessel  belongs, 
an  indorsement  upon  the  certificate  of  registry  is  required  to  be 
made,  directs  the  form  of  the  indorsement  upon  it  in  such  cases  : 
and  by  the  16th  sect,  provides,  "  that  if  any  ship  or  vessel  shall 
"  be  at  sea,  absent  from  the  port  to  which  she  belongs  at  the  time 
"  when  such  alteration  in  the  property  (i.  e.  any  alteration)  is 
"  made,  so  that  an  indorsement  on  the  certificate  cannot  be 
"  made  immediately,  a  copy  of  the  bill  of  sale  shall  be  delivered, 
"  and  an  entry  thereof  shall  be  endorsed  on  the  oath  or  affidavit, 
"  and  a  memorandum  made  in  the  book  of  registers,"  otherwise 
that  such  bill  of  sale  shall  be  utterly  void  to  all  intents  and  pur- 
poses. According  to  which  provisions,  a  copy  of  the  bill  of  sale  to 
the  defendant  should  have  been  delivered  to  the  proper  officer  at 
the  port  of  Newcastle,  in  order  that  an  entry  thereof  might  be 
indorsed  on  the  oath  or  affidavit,  as  the  Fishburn  was  at  sea,  or 
absent  from  the  port  to  which  she  belonged,  when  Ward  sold  her 
to  the  defendant ;  which  not  having  been  done,  that  sale  is  void ; 
and  consequently  no  register  de  novo  in  the  port  of  London  could 
be  made  by  the  defendant,  nor  could  any  property  vest  in  him. 
As  therefore  the  defendant  was  not  a  good  tenant  in  common 
with  the  plaintiff  from  a  defect  in  his  own  title,  the  objection  to 
the  action  on  the  ground  of  a  tenancy  in  common  does  not  arise, 
and  of  course  it  becomes  unnecessary  for  us  to  decide  whether  the 
sale  of  the  whole  ship  by  the  defendant  was,  supposing  him  enti- 
tled to  3-4ths  only,  an  act  so  far  equivalent  to  a  destruction  of  the 
ship  as  to  entitle  the  plaintiff  as  a  part-owner  to  maintain  trover 
in  such  case  against  the  defendant  as  the  other  part-owner:  a  pro- 
position which  it  appears  to  us  would  have  been  extremely  diffi- 
cult on  the  part  of  the  plaintiff  to  have  sustained,  supposing  the 
[  129  ]  defendant  to  have  had  such  an  interest  as  would  have  raised  the 
question.  The  second  and  third  objections  on  the  part  of  the  de- 
fendant being  thus  laid  out  of  the  case,  the  only  remaining  ques- 
tion is,  Whether  llii.s  Irtiat  bill  of  sale  be  void,  and  whether,  if  it 

be 
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be  void  at  all,  it  be  so  only  as  to  the  trusts  in  favour  of  the  un- 
named underwriters,  or  be  absolutely  so  as  to  the  trustee  him- 
self, as  well  as  to  the  cestui  que  trusts?  And  upon  a  full  consi- 
deration of  the  case  we  are  of  opinion  that,  supposing  it  void,  it 
is  at  most  void  only  as  to  the  objects  of  the  trust,  and  so  that  the 
execution  of  the  trust  cannot  be  enforced  by  law  ;  but  that  there 
is  no  such  illegality  affecting  the  trustee  himself,  as  will  prevent 
the  property  from  vesting  in  him  in  the  first  instance.  We  are 
of  opinion  therefore  that  the  plaintiff,  whose  right  to  recover  is 
not  liable  to  be  barred  upon  either  of  the  other  grounds  of  ob- 
jection secondly  and  thirdly  made,  and  which  I  have  already  con- 
sidered, is  entitled  to  recover  notwithstanding  this  objection. 

Postea  to  the  Plaintiff. 
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Monday, 
June  27th. 

was  an  action  on  a  policy  of  insurance  (a)  effected  by  Where  by  a 
the  plaintiffs  as  agents,  "lost  or  not  lost,    at  and  from  all,  policy  of  in- 
aiiy,  or  every  port  and  place  where  and  whatsoever  on  the  coast  of  Sf 
Brazil,  and  after   the  Y7th  day  of  September,  to  the  Cape  of  were  insured 
Good   Hope,  upon  any  kind  of  goods  and  merchandizes,  and    '  atandfroin 

ill] 

also  upon  the  body,  &c.  of  the  ship  Chesterfield,  &c.;  beginning 

the  adventure  upon  the  said  goods  and  merchandizes  from  the    <  ^c  Q^ ^J 

loading  thereof  aboard  the  said  ship,  at  all,  any,  or  every  port    <  coast  of 

and  place  where  and  whatsoever  on  the  coast  ofBrazil,  and  from    '  Bnzzz/and 

'  after  the 

"  17th  September  to  the  Cape  of  Good  Hope,  beginning  the  adventure  upon  the  good* 
"from  the  loading  thereof  aboard  the  said  ship  at  all  or  every  port,  &c.  on  the  coast  of 
"  Brazil,  and  from  the  17th  September  1800  ;  and  upon  the  ship  in  same  manner  "  with 
liberty  to  sail  to,  &c.  any  places  backwards  or  forwards  under  the  Portuguese  Go- 
vernment, &c.  at  a  premium  of  four  guineas  per  cent,  to  return  3/.  10*.  should  the 
ship  have  arrived  or  the  risk  have  otherwise  ceased  on  or  before  the  17 'thof September  : 
held  that  the  policy  only  attached  on  the  homeward-bound  cargo  laden  on  board  at 
the  coast  of  Brazil,  and  did  not  cover  a  cargo  originally  taken  in  at  the  Cape  of  Good 
Hope,  and  which  continued  onboard  after  the  17th  of  September,  while  the  ship  was 
on  the  coast  of  Brazil,  and  after  she  left  it  on  her  return  to  the  Cape.  Neither 
did  the  policy  cover  the  ship  itself,  which  was  insured  in  the  same  manner  as  the  goods. 
Policies  of  insurance  are  to  be  construed  by  the  same  rules  as  other  instruments,  un- 
less where,  by  the  known  usage  of  trade,  or  the  like,  certain  words  have  acquired  a 
peculiar  sense  distinct  from  their  ordinary  and  popular  sense.  In  an  action  on  a  po- 
licy, the  property  of  the  ship  may  be  proved  by  parol  evidence  of  the  possession  of  the 
assured,  unless  disproved  by  the  production  of  the  written  documents  of  the  ship  un- 
der the  register  acts.  And  held  that  such  parol  evidence  of  ownership,  arising  from 
poesession  at  a  particular  period,  was  not  disproved  by  shewing  a  prior  register  in  the 
name  of  another  and  a  subsequent  register  to  the  same  person. 

(a)  The  words  in  italics  were  -written,  the  rest  of  the  policy  set  out 
was  in  the  usual  printed  form. 

the 
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1803.       the  17th  day  q/" September  1800,  arid  upon  the  said  ship,  &c.  in 
the  same  manner;  and  so  shall  continue  and  endure  during1  her 

and  Another  a^O(^e  there  upon  the  said  ship,  &c.  and  further  until  the  said 
rt-M'/M/  ship,  &c.  and  goods,  &c.  shall  bo  arrived  at  Simon's  Bay  or 
FRENCH.  Table  Bay,  both  or  either,  with  liberty  to  call  at  St.  Helena  or 
elsewhere,  upon  the  said  ship,  &c.  and  upon  the  goods,  &c.  un- 
til the  same  be  there  discharged,  &c.  And  it  shall  be  lawful  for 
the  said  ship,  &c.  in  this  voyuge  to  proceed  and  sail  to  and  touch 
and  slay  at  any  ports  or  places  whatsoever,  particularly  back- 
[  131  ]  wards  and  forwards,  and  to  and f mm  those  under  the  Portuguese 
Government,  or  any  port,  place,  inland,  or  elsewhere  on  the  coast 
o/'South  America,  without  being  deemed  any  deviation,  and  with- 
out prejudice  to  this  insurance.  The  said  ship,  &c.  goods,  &c. 
valued  at  15.G80/.,  being  upon  goods,  ship,  and  freight  separately 
valued  as  under.  And  in  case  of  capture,  detention,  orseizuret  by 
any  power  whatever,  to  pay  a  total  loss  upon  receiving  documents 
of  her  being  curried  into  port,  and  without  inquiry  into  the  regu- 
larity or  irregularity  of  her  proceedings ;  and  with  liberty  to  sell, 
barter,  exchange,  load  or  unload  the  interest  in  part  or  whole  at 
the  island  St.  Catherine,  or  elsewhere,  where  and  whatsoever. 
Touching  the  adventures  and  perils,  &c.  [This  part  of  the  po- 
licy was  in  the  common  form.]  At  the  rate  of  four  guineas  per 
cent.,  to  return  three  pounds  and  ten  shillings  should  the  ship  have 
arrived,  or  this  risk  otherwise  have  ceased,  on  or  before  the  17/A 
of  September.  In  witness,  &c."  At  the  bottom  of  the  policy, 
the  goods  were  valued  at  13,316/.;  ship  at  1,550/.;  and  freight 
at  Ml/.  The  plaintiffs  declared  as  agents  of  Robertson  and 
Walker,  upon  a  loss  by  the  arrest  and  restraint  of  the  King's 
ships.  And  at  the  trial  (it)  before  Lord  Elienborough  C.I.  at 
the  sittings  after  last  Hilary  term,  at  Guildhall,  it  was  admitted 
that  the  goods  were  of  the  value  insured,  and  had  been  put  on 
board  the  ship  Chesterfield  at  the  Cape  of  Good  Hope.  Much 
of  the  evidence  turned  upon  the  question,  Whether  the  object 
of  the  voyage  were  to  trade  with  the  Spanish  settlements  in 
South  America  ;  Spain  being  then  at  war  with  this  country  ?  or 

[  132  ]  Whether  it  were  only  in  contravention  of  the  trading  laws  of 
Portugal?  But  nothing  turned  upon  that  point  in  the  case  as 
presented  for  the  consideration  of  this  Court. 

(a)  Upon  the  first  trial,  the  plain  tiff  was  nonsuited  on  the  opening  of 
his  counsel  at  Guildhall,  it  being  stated  that  the  goods  were  put  on  board 
at  the  Cape  of  Good  Hope,  and  not  on  the  coast  of  Brazil.  The  Court, 
for  the  purpose  of  having  the  whole  case  before  them,  awarded  a  new 
trial;  and  this  was  the  second  trial. 

It 


IN  THE  FORTY-THIRD  YEAR  OF  GEORGE  III.  132 

It  is  sufficient  to  state,  that  after  the  cargo  had  been  taken  in        1803. 
at  the  Cape  of  Good  Hope,  the  ship  went  from  thence,  on  the 

Ik.  OB  ¥"  R.TSO^ 

7th  of  February  1800,  to  Benguela,  on  the  coast  of  Africa,  and 


afterwards  to  St.  Catherine's,  on  the  coast  of  Brazil,  on  the  30th  against 
of  Mai/  ;  then  to  Rio  Janeiro  on  the  27th  of  July:  staid  there  I-'RKNCH. 
upwards  of  two  months,  and  remained  on  the  coast  till  the  latter 
end  of  November,  when,  on  suspicion  of  illicit  trading  with  the 
Spanish  enemy,  she  was  taken  possession  of  by  some  of  his  Ma- 
jesty's ships  of  war,  and  carried  again  to  the  Cape,  with  the  ori- 
ginal cargo  on  board,  where  she  was  libelled  by  the  captors  in 
the  Vice-Admiralty  Court  there,  on  which  the  assured  aban- 
doned to  the  underwriters  ;  and  the  ship,  after  being  liberated 
by  the  sentence  of  the  Court,  was  sold  there,  and  has  since  ar- 
rived in  England,  about  October  1802. 

On  the  part  of  the  plaintiffs  another  policy,  subscribed  by  this 
defendant,  was  offered  in  evidence,  as  being  on  the  same  subject- 
matter,  between  the  same  parties,  and  on  the  same  continued 
risk  ;  for  the  purpose  of  shewing  that,  in  point  of  fact,  the  de- 
fendant had  contracted  with  the  present  plaintiffs  to  insure  the 
same  subject  from  the  17th  of  March  to  the  17th  of  September 
1800,  being  the  period  of  the  commencement  of  the  present 
policy  as  to  time.     This  was  objected  to  on  the  part  of  the 
defendant,  on  the  ground  that  the  one  policy  could  not  be  read 
in  explanation  of  the  other  :   and  Lord  Ellenborough  only  admit- 
ted it  as  evidence  of  the  fact  of  such  a  policy  having  been  effected. 
With  respect  to  the  plaintiffs'  title  to  the  ship,  the  evidence, 
upon  which  the  objection  was  founded  by  the  defendant's  coun-     [  133  ] 
sel,   was   that  Captain   Brooks,    the  commander   of  the   ship 
Chesterfield  ;  who  proved  that  at  the  Cape  of  Good  Hope  he  had 
sold  her  to  Robertson  and  Walker,  the  two  persons  in  whom  the 
interest  is  averred    to   be  ;  that  he  (Brooks)  and  M  or  t  lock  the 
super-cargo,  had  also  shares  in  the  ship,  and  that  he  was  put 
in  possession  by  one  Lazvrence  Williams  ;  that  the  power  which 
he  (Brooks')   had  to  dispose  of  the  ship  was  in  writing  ;  where- 
upon it  was  objected  at  the  trial  that  no  interest  was  shewn  in 
the  parties  interested  in  the  insurance  ;  for  Brooks  proved  that 
they  claimed  by  sale  from  him,  which  must  be  in  writing  by  the 
register  acts,  and  therefore  the  bill  of  sale  should  be  produced. 
The  defendant  afterwards  gave  in  evidence,  for  another  purpose, 
the  answer  of  the  plaintiffs  to  a  bill  filed  in  Chancery  ;  in  which 
answer  it  appeared  that  Lawrence  Williams  was  the  owner  of  the 
ship  when  she  left  England.     And  he  also  read  in  evidence  the 
VOL.  IV.  H  sentence 
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1803.       sentence   of  the  Vice-Admiralty  Court  at  the  Cape  of  Good 
Hope,  (now  tinder  appeal  before  the  Lords  of  the  Privy  Coun- 

d  Another   c*'»)  ^  *  hich  the  property  in  the  ship  was  adjudged  to  be  in  the 

against  person  claiming,  to  whom  in  the  declaration  it  is  averred  to  be- 
FEENCH.  long,  and  was  directed  to  be  restored  to  them  ;  but  that  there 
was  just  cause  of  seizure  at  the  time.  It  also  appeared  from  the 
register-book  of  the  Custom-house  that  up  to  April  1799,  L. 
Williams  was  the  registered  owner ;  and  that  in  August  1802 
there  was  a  subsequent  register  to  the  same  person  as  sole  owner; 
and  that  the  ship  was  sold  at  the  Cape  under  a  decree  of  the 
Vice-Admiralty  Court  there.  The  plaintiffs  recovered  a  verdict ; 
and  in  the  last  term  a  rule  nisi  was  obtained  for  setting  aside  the 
verdict  and  entering  a  nonsuit,  upon  two  objections  ;  1st,  with 

[  134  ]  respect  to  the  interest  of  the  assured  ;  and,  2d,  that  neither  the 
ship  nor  the  goods  on  board  were  covered  by  the  policy  in  ques- 
tion. The  case  was  argued  at  very  great  length  by  Erskine, 
GarroWf  Park,  and  Giles,  for  the  plaintiffs  ;  and  by  Gibbs, 
Adam,  and  Marryatt,  for  the  defendant.  The  greater  part  of 
the  arguments  having  turned  upon  the  critical  and  grammatical 
construction  of  the  words  of  the  policy,  and  the  judgment  of 
the  Court  touching  upon  the  leading  points,  it  is  unnecessary  to 
detail  them  here.  The  principal  case  adverted  to,  as  illustrative 
of  the  meaning  of  the  common  printed  words  in  a  policy  on 
goods  "  beginning  the  adventure  upon  the  said  goods,  Sac.  from 
tf  the  loading  thereof  aboard  the  said  ship,"  at,  &c.  was  Hodgson 
v.  Richardson  (a),  which  shewed,  as  the  defendant's  counsel 
insisted  that  the  policy  only  attached  on  goods  actually  put  on 
board  at  the  place  named  whereat  the  risk  was  to  commence. 
On  the  other  hand  it  was  contended,  that  "  from  the  loading 
"  thereof  aboard,"  &c.  meant  from  the  fact  of  the  goods  being  on 
board  at  such  a  place:  and  that  in  the  case  mentioned,  the  fact 
being  clear  that  the  goods  had  been  put  on  board  at  Leghorn, 
five  months  beforehand  not  at  Genoa,  into  which  the  ship  had 
afterwards  put  after  losing 'her  convoy,  and  at  which  place  the 
policy  was  to  commence,  if  it  had  not  been  admitted  on  all  sides 
that,  prima  facie,  at  least  goods  so  circumstanced  might  be  co- 
vered by  the  general  words  of  the  policy,  the  plaintiff  must  have 
been  immediately  nonsuited  ;  and  it  was  fruitless  to  inquire  into 
the  question  of  fraudulent  concealment  from  the  underwriter  of 
the  time  during  which  the  cargo,  which  was  of  a  perishable  na- 

(a)  1  Blue.  Rep.  463. 

ture 
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tnre  had  been  on  board,  and  upon  which  the  judgment  of  the        1803. 

Court  ultimately  turned. 

Cur.adv.vult.       ROBERTSON 
and  Another 
*Lord  ELLENBOROUOH  C.  J.  now  delivered  the  judgment  of       against 

the  Court.  This  rule  was  moved  for  on  the  part  of  the  defendant  FRENCH. 
on  two  grounds  ;  first,  that  the  plaintiffs  had  not  given  suf-  L  *<**  J 
ficient  proof  that  the  interest  in  the  ship  was  in  Robertson  and 
Walker,  in  whom  such  interest  is  by  the  declaration  averred  to 
be.  Secondly,  That  the  policy  on  this  ship  and  cargo  never 
attached  ;  the  adventure  on  the  cargo  being  by  the  terms  of  the 
policy  made  to  commence/row  the  loading  the  goods  aboard  the 
ship  on  the  coast  of  Brazil ;  an  event  which,  as  it  was  contended 
by  the  defendant,  never  happened,  inasmuch  as  the  goods  were 
not  loaded  there,  but  at  the  Cape  of  Good  Hope.  And  it  was  also 
contended  on  the  part  of  the  defendant,  that  the  adventure  on 
the  ship,  being  by  the  terms  of  the  policy  made  to  begin  in  the 
same  manner  with  that  on  the  goods,  could  of  course  have  no 
commencement,  if  that  on  the  goods  never  attached.  [After 
stating  the  policy  as  before  mentioned,  his  Lordship  pro- 
ceeded.] 

In  the  course  of  the  argument  it  seems  to  have  been  assumed 
that  some  peculiar  rules  of  construction  apply  to  the  terms  of  a 
policy  of  assurance  which  are  not  equally  applicable  to  the  terms 
of  other  instruments  and  in  all  other  cases  :  it  is  therefore  pro- 
per to  state  upon  this  head,  that  the  same  rule  of  construction 
which  applies  to  all  other  instruments,  applies   equally  to  this 
instrument  of  a  policy  of  insurance,  viz.  that  it  is  to  be  construed 
according  to  its  sense  and  meaning,  as  collected  in  the  firw^>lace 
from  the  terms  used  in  it,  which  terms  are  themselves  to  be  under- 
stood in  their  plain,  ordinary,  and  popular  sense,  unless  they  have 
generally  in  respect  to  the  subject  matter,  as  by  the  known  usage 
of  trade,  or  the  like,  acquired  a  peculiar  sense  distinct  from  the 
popular  sense  of  the  same  words;  or  unless  the  context  evidently       [  136  ] 
points  out  that  they  must  in  the  particular  instance,  and  in  order 
to  effectuate  the  immediate  intention  of  the  parties  to  that  con- 
tract, be  understood  in  some  other  special  and  peculiar  sense. 
The  only  difference  between  policies  of  assurance,  and  other  in- 
struments in  this  respect,  is,  that  the  greater  part  of  the  printed 
language  of  them,  being  invariable  and  uniform,  has  acquired 
from  use  and  practice  a  known  and  definite  meaning,  and  that 
the  words  superadded  in  writing  (subject  indeed  always  to  be  go- 
verned in  point  of  construction   by  the  language  and  terms  witb 
which  they  are  accompanied)  are  entitled  nevertheless,   if  there 

II  2  should 
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1803.        slionld  fee  any  reasonable  doubt  upon  the  sense  and  meaning  of 

the  whole,  to  have  a  greater  effect  attributed  to  them  than  to  the 
ROBEUTSOK  i         . 

and  Another   printed  words,  inasmuch  as  the  written  words  are  the  immediate 

against       language  and  terms  selected   by  the  parties  themselves  for  the 
FRENCH,     expression  of  their  meaning*,  and  the  printed  words  are  a  gene- 
ral formula  adapted  equally  to  their  case  and   that  of  all  other 
contracting  parties  upon  similar  occasions  and  subjects. 

As  to  the  first  point  made  in  this  case  on  the  part  of  the 
defendant,  viz.  that  the  ownership  alleged  was  not  sufficiently 
proved  :  it  was  proved  by  the  captain  (  Brooks)  in  the  ordinary 
•way,  that  the  owners  by  whom,  as  such,  he  was  appointed  and 
^  employed,  were  the  persons  in  whom  the  ownership  is  by  the 
declaration  averred  to  be.  And  though  it  afterwards  appeared 
by  his  answers  on  cross-examination,  that  the  ownership  was  de- 
rived to  those  persons  under  a  bill  of  sale  executed  by  himself  as 
attorney  to  one  Lawrence  Williams,  the  former  owner,  it  did  not 
on  that  account  become  necessary  for  the  plaintiffs  to  produce 
that  bill  of  sale  or  the  ship's  register,' or  to  give  any  further  proof 

[  137  ]  of  such  their  property  ;  the  mere  fact  of  their  possession  as 
owners  being  sufficient  prima  facie  evidence  of  ownership,  with- 
out the  aid  of  any  documentary  proof  or  title  deeds  on  the  sub- 
ject, until  such  further  evidence  should  be  rendered  necessary  in 
support  of  the  prima  facie  case  of  ownership  which  they  made, 
in  consequence  of  the  adduction  of  some  contrary  proof  on  the 
other  side.  No  such  contrary  proof  was  however  in  this  case 
given  on  the  part  of  the  defendant.  For  the  prior  register  in  the 
luuim  oi'  Lawrence  Williams  as  owner  in  1799,  and  a  subsequent 
regifrer  to  the  same  person  upon  a  sale  at  the  Cape  in  1802,  un- 
der a  decree  of  the  Court  of  Vice-Admiralty,  and  which  were 
given  in  evidence  by  the  defendant,  were  perfectly  consistent 
with  a  title  in  other  persons  in  the  mean  time,  agreeable  to  the 
averment  in  the  declaration. 

As  to  the  second  point  made  in  this  case,  viz.  that  the  policy 
on  the  ship  and  goods  never  attached  :  it  is  asserted  on  the  part 
of  the  defendant,  that  the  adventure  in  question  as  to  its  com- 
mencement, according  to  the  natural  and  obvious  meaning  of 
the  language  and  terms  of  the  policy,  depends  upon  and  is  li- 
mited by  the  co-existence  and  concurrence  of  three  several  cir- 
cumstances, viz.  one  of  place,  one  of  time,  and  one  of  event  or 
fact.  And  first  of  place,  that  it  is  to  attach  on  the  coast  of 
Brazil  :  secondly,  of  time,  that  it  should  attach  there  after  the 
17th  of  September  :  and  thirdly,  of  event,  that  the  goods  should 

have 
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have  been  then  loaden  at  some  port  or  place  on  the  coast  of  Brazil.       .1803. 

The  adventure  upon  the  ship  is  in  terms  declared  to  begin  "  in 

.1  „.          t  .,      ..  ,     ,  j     ~  ,          ROBERTSON 

the  same  manner,    i.  e.  at  the  time,  and  place,  and  alter  the  hap-       j  Another 

pening  of  the  events  before  described  and  specified  in  respect  to        against 
the  cargo.     But  it  is  argued  on  the  part  of  the  plaintiffs,  that     FRENCH. 
the  latter  circumstance  of  event  or  fact,  as  I  have  termed  it, 
does  not  affect  the  commencement  of  this  adventure  :  and  that 
the  words  "from  the  loading  thereof  aboard  the  said  ship,"  are       [  138  J 
either  to  be  rejected  wholly  ;  in  which  case  the  policy  will  stand 
thus,  "  beginning  the  adventure  upon  the  said  goods  and  mer- 
"  chandizes  at  all,  any,  or  every  port  and  place  where  and  what- 
"  soever  on  the  coast  of  Brazil"  without  regard  to  the  place  at 
which  such  goods  may  have  been  in  fact  antecedently  laden  ;  or 
that  the  words,  "  from  the  loading  thereof  aboard  the  said  ship 
*'  at,"  are  to  be  understood  from  the  time  of  the  ship's  being 
with  the  goods  laden  on  board  her,  or  having  such  her  cargo  on 
board  her,  at  the  place  mentioned  in  the  policy,  i.  e.  in  this  case, 
at  the  coast  of  Brazil.     The  objection  to  the  first  of  these  con- 
structions (besides  the  difficulty  of  wholly  rejecting  words  having 
an  apparently  significant  meaning,  and  referring  distinctly  to  an 
act  to  be  done  at  a  given  place)  is  stated  to  be  this,  that  if  the 
cargo   insured  be  understood  to  be  generally  a  cargo  at,  or  a 
cargo  on  board  on  the  coast,  and  not  one  actually  and  originally 
taken  in  upon  the  coast,  the  policy  would  in  that  case  cover  the 
risk  on  two  successive  cargoes,  i.  e.  on  the  outward  cargo  with 
which  the  ship  should  be  in  a  loaded  state  on  the  coast  after  the 
17t|i  of  September,  and  the  homeward,  or  that  which  it  should 
take  in  there  ;  and  that  it  would  not  be  just  towards  the  under- 
writer so  to  construe  the  words,  as  to  cover  thereby  at  his  risk 
two  successive  cargoes,  when  one  original  cargo  only,  according 
to  all  the  ordinary  usages  of  trade  and  practice  of  insurance  as 
applied  to  such  form  of  words  must  be  understood  to  bemeant,  in 
addition  to  the  liberty  of  sale,  barter,  and  exchange,  given  by  a 
subsequent  part  of  the  policy  :    and  further  to  reject  emphatical 
words,  in  order  to  accomplish  a   construction  so  much  to  the 
apparent  disadvantage  of  the  underwriter.     And  indeed  if  only 
one  original  cargo  were  meant  to  be  covered,  a  Brazil  cargo 
appears  to  have  the  best  claim  to  be  considered  as  that  one.  For     [  139  ] 
it  would  be  preposterous  to  consider  the  policy  as  meant,  in  pre- 
ference to  any  other  one  cargo,  to  cover  a  cargo  taken  in  at  the 
Cape  of  Good  Hope,  and  which  should  remain  unprotected  as  far 
a^  this  policy  is  concerned,  wherever  it  should  be,  till  the  17th, 

H  3  of 
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1803.       of  September,  and  from  that  day,  if  it  wore  then  on  the  coast  of 

Brazil,  sbonld  be  protected  there,  and  during  the  course  of  ils 

and  Another  barter,  S;1^»  ana<  exchange  at  the  island  of  .SY.  {'atluu  hie  and  else- 

against  where,  and  during  its  reconveyance  afterwards  back  to  the 
FRENCH.  Cape  from  which  it  had  originally  proceeded.  The  same  ob- 
jection in  a  great  measure  applies  to  the  second  construction, 
which  without  wholly  rejecting  the  words  "from  the  loading  there- 
"  of  aboard  the  said  ship,"  considers  the  goods  as  the  subject  of 
insurance  wlien,  after  the  17th  of  September,  they  should  be  in 
a  haded  state  at  the  coast  o/^Brazil :  for  this  construction  would 
equally  exclude  the  possibility  of  covering  by  this  policy  an 
homeward  cargo  taken  in  at  the  coast  of  Brazil  to  be  carried  to 
the  Cape,  provided  the  ship  should  have  arrived  on  the  coast  of 
Brazil  with  an  original  cargo  on  board  ;  unless  indeed  two  suc- 
cessive cargoes  could  be  covered  by  a  policy  conceived  in  these 
terms.  But  the  most  natural  construction  of  the  words,  if  the 
immediate  letter  of  them  were  less  directly  applicable  to  a  cargo 
taken  in  on  the  coast,  seems  to  be  to  make  them  apply  to  a  cargo 
to  be  carried  to  the  terminus  ad  quern,  upon  and  within  the  im- 
mediate limits  of  the  voyage  described  in  the  policy,  rather  than 
to  a  cargo  conveyed,  as  it  should  seem,  in  the  course  of  useless 
circuity  from  the  place  from  which  the  ship  originally  proceeded 
before  the  voyage  in  question  had  commenced  ;  continuing,  ex- 
cept inasmuch  as  it  might  be  altered  by  barter,  sale,  and  ex- 
change, on  board  during  the  voyage,  and  to  be  delivered  at  the 

[  140  ]  place  at  which  the  voyage  is  at  lost  appointed  to  terminate. 
But  the  question  naturally  occurs,  Is  there  any  thing  to  be  found 
in  the  policy  which  assigns  to  these  words  a  sense,  thus  appa- 
rently different  from  the  ordinary  grammatical  sense  of  them  ? 
And  looking  as  we  are  obliged  to  do  to  the  policy,  and  to  the 
policy  alone,  in  order  to  collect  the  intention  of  the  parties  as 
to  the  commencement  and  duration  of  the  adventure  thereby 
protected,  we  cannot  feel  ourselves  at  liberty  to  disjoin  in  point 
of  effect  and  construction  the  words,  "  at  all  or  any  port  or  place 
"  on  the  coast  of  Brazil,"  from  the  words,  "from  the  load  in* 
"  thereof  aboard  the  said  ship,"  by  which  they  are  immediately 
preceded,  and  with  which  by  immediate  context  they  appear 
to  us  to  be  necessarily  united.  If  the  same  words  had  not  been 
thus  incorporated  with  the  body  of  the  text  of  the  printed  words, 
and  made  to  form  therewith  one  entire  and  continued  chain  of 
words,  and  one  unbroken  sentence  of  intelligible  expressions  all 
applicable  to  the  same  subject-matter,  it  might  perhaps  have  been 

open 
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open  to  us  to  have  given  them  a  different  meaning,  and  to  have       1803. 
considered  them  as  words  written  in  the  margin  of  the  policy, 


.  . 

(and  applying,  therefore,  indefinitely  to  the  whole  of  the  policy,  amj  Another 
and   not  to  any  particular  part  of  it,)  are  usually  considered  ;       against 
that  is,  as  controlling-  the  sense  of  such  parts  of  the  printed     FRENCH. 
policy  to  which,  in  sound  construction,  and  by  reasonable  re- 
ference, they  may  appear  to  apply.     As,  for  instance,  where 
the  word  ship    is   written   in   the    margin   of  the   policy,   or 
freight,  or  goods  :  in  such  case  the  general  terms  of  the  policy, 
applicable  to  other  subjects   besides  the  particular  one  men- 
tioned  in  the  margin,  are  thereby  considered  as  narrowed   in 
point  of  construction  to  that  one.     And  this  is  done  in  cases 
where  the  subject  meant  to  be  insured  is  still  more  remote  from 
"ship  and  goods,"  the  only  subjects  of  insurance  in  the  printed  ^  [  141  J 
policy;  viz.  where  the  object  of  the  insurance,  as  declared  by 
the  marginal  memorandum,  is,  money  lent  on  bottomree  or  re- 
spondentia,  or  the  like  :  the  meaning  of  which  marginal  memo- 
randum may  be  translated  thus  :  —  We  mean  to  insure  the  sub- 
ject so  named,  "freight"  for  instance,  arising  and  accruing  dur- 
ing the  limits  of  the  voyage  within  described,  from  the  carriage 
of  goods  on  board  the  ship  within  mentioned,  againsi  the  perils 
within  enumerated,  and  upon  the  premium  herein  specified.     In 
other  words,  we  adopt  the  general  language  of  the  policy,  as  far 
as  it  may  serve  to  effectuate  this  object,  and  no  further.     Had, 
indeed,  the  subject-matter  of  the  insurance  itself,  or  the  charac- 
ter, situation,  and  description  of  the  persons  making  it,  or  any 
other  circumstance  attending  the  insurance  pointed  out  and  re- 
quired a  narrower  rule  of  construction,  the  ordinary  effect  of 
these  words   might  perhaps  have  been  in  such  case  controlled  : 
but  can  any  such  restrictive  rule  of  construction  be  applied  to 
the  words  "  at  all,  &c.  ports  and  places  on  the  coast  of  Brazil,  "as 
they  occur  here,  without  shaking  the  fundamental  rules  of  con- 
struction as  applicable  to  all  deeds  and  instruments  whatsoever? 
Feeling,  therefore,  the  impossibility  of  assigning  to  these  words 
any  other  place  in  or  with  reference  to  this  contract  than  what 
the  parties  themselves  have  done,  and  feeling  the  impossibility 
of  assigning  to  them  in  that  place,  and  with  the  context  which 
attends  them,  any  other  meaning  than  what  they  obviously  and 
in  their  plain  grammatical  sense  import,   we  are  obliged  to  say 
that  the  adventure  could  only  attach  on  goods  and  ship  after  a 
loading  of  goods  had  taken  place  on  the  coast  of  Brazil  :  and  as 
that  circumstance  or  event  never  took  place  in  the  present  in- 

II  4  stance, 
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1803.       stance,  that  the  policy  of  course  never  attached  at  all.     It  cer- 

tainly was  in  the  contemplation  of  the  parties  that  the  risk  meant 
J  ' 


.  .  0  , 

and  Another  *°  "e  lnsure"  might  have  ceased  before  the  17th  ot  September 

against  1800,  and  a  return  of  premium  is  provided  in  that  event  :  but  I 
VfcxvcH.  do  not  think  that  the  construction  of  the  rest  of  the  policy  is  so 
materially  affected  by  this  stipulation  as  to  require  any  particu- 
lar observations  upon  it.  Upon  the  whole,  \ve  are  of  opinion 
that  this  rule,  which  calls  on  the  plaintiff  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  nonsuit  entered,  must  bo 
made  absolute.  Rule  absolute. 

_    ,       - 

JuL  2?th.  The  KING  against  The  Justices  of  DENBYSIIIRE. 

Ifthema-        A  RULEcalled  on  the  justices  of  peace  within  the  limit,  of  the 
gistrates,  county  of  Denbigh,  where  the  township  of  Escliisham  below 

upon  proper  jn  jjje  parjsn  of  Wrexham  lies,  to  shew  cause  why  a  writ  of  man- 

lib  ts  return- 

cu  to  them     damus  should  not  issue  to  them,  commanding  them  to  appoint  a 

omit  to  ap-  surveyor  of  the  highways  for  the  said  township  for  the  residue  of 

point  asur-  the  present  year.  The  affidavit  upon  which  the  rule  was  obtained 

ilohwa-s^t  stale^»  tuat  fr°m  time  immemorial  a  surveyor  of  the  highways 

their  first  nad  been  separately  appointed  for  the  said  township  distinct  from 

special  ses-  the  parish  of  Wrexham.     That  the  former  surveyor  was  only  ap- 

sions  after  pointed  for  the  year  ending  at  Michaelmas  last:  and  that  pursu- 

es quarter  ant  to  ^ie  stat>  ^  ^eo'  &'  c'  ?&•  tue  inhabitants  met  on  the  22d 
sessions,  as  of  September  for  the  purpose  of  making  out  lists  of  proper  per- 
directcd  by  sons  to  serve  the  office,  and  more  than  two  parts  out  of  three  of 
i<j°f>tat  3  those  assembled  agreed  on  W.  IV.,  one  of  the  list,  as  a  proper 
c.  78.*.  1.  person  to  serve  for  the  ensuing  year,  whoso  name  together*with 
they  are  the  said  list  was  duly  returned  and  delivered  to  the  justices  at 
their  following  special  sessions  holden  in  the  next  week  after  the 
intmcnt  ^as^  Michaelmas  general  quarter  sessions  :  but  that  the  justices, 
at  a  subse-  by  reason  of  some  dispute  respecting  the  account  of  the  former 
quent  spe-  surveyor,  made  no  new  appointment;  and  that  no  appointment 
C*r  ST  jQ0iS*  k&d  been  made  since,  and  the  roads  were  getting  into  decay. 

Wynne,  in  shewing  cause,  said  on  the  part  of  the  magistrates, 
that  their  only  reason  for  not  having  made  an  appointment  at  a 
subsequent  meeting  was  a  doubt  conceived  by  them  that  the  first 
clause  of  the  statute  only  enabled  such  appointment  to  be  made 
at  the  first  special  sessions  after  the  Michaelmas  quarter  sessions, 
where  proper  lists  had  been  returned,  which  was  not  questioned 
in  this  case  ;  the  concluding  part  of  the  section,  which  enabled 
the  justices  to  appointa  surveyor  at  asubsequentspecial  sessions, 

being1 
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being  confined  to  the  two  cases,  first,  where  no  list  had  been        1803. 
made  and  returned,  and  next,  where  the  person  appointed  should 
refuse  to  serve  the  office.     But  after  the  decision  in  Rex  v.  Spar- 
row  and  others  (ri)  upon  a  similar  provision  in  the  stat.  43  Eliz.  Thc°Justices 
c.  2.  s.  1.  for  the  appointment  of  overseers,  he  said  that  he  could    of  DENBY- 
not  maintain  that  such  doubt  was  well  founded  :  but  he  .rather       SHIRE. 
presumed  that  the  Court  would  consider  the  provision  as  to  time 
directory  only  to  the  magistrates  ;  particularly  upon  considering 
the  fifth  section. 

Mauley,  in  support  of  the  rule,  referred  to  the  case  before 
cited,  which  he  read.     And  by 

Lord  ELLENBOROUGH  C.  J.  This  part  of  the  act  is  only  [  144  ] 
directory  to  the  magistrates  to  make  the  appointment  at  the  time 
mentioned  :  but  there  are  no  negative  words  to  prevent  them 
from  exercising  their  office  in  that  respect  at  any  subsequent 
time,  if  it  shall  be  necessary.  And  common  sense  requires  that 
if  the  appointment  be  not  made  at  the  first  special  sessions  it 
should  be  made  afterwards. 

Per  Curiam,  Rule  absolute. 

(a)  2  Stra,  1123.  and  1  Const's  Bott,  17  edit,  1793. 


HESKETH  against  BLANCH  ARD  and  Another,  Executors  Tuesday, 
of  ROBERTSOX.  Jme  28th- 


was  an  action  for  goods  sold  and  delivered,  and  on  the  A.  having 
common   money  counts.     The  defendant  pleaded  the  ge-i  neither  mo- 

neral  issue,  and  paid  50/.  into  court  upon  the  count  for  goods  "^  n°r  cre" 

dit,  offers  to 
sold  and  delivered,  which  was  laid  out  of  the  question  m  the  jg  that  if  he 

ultimate  consideration  of  the  case.     With  respect  to  the  count  will  order 
for  money  paid,  laid  out,  and  expended  by  the  plaintiff  for  the  w'tn  |"m 
use  of  the  testator,  the  case  appeared  to  be  this.     The  plaintiff  ^  rt?in    , 
was  a  draper  and  tailor,   with  whom  the  testator,   who  had  been  shipped  up- 
a  captain  of  a  vessel  in  the  African  trade,  had  had  dealings  for  on  an  adven- 
several  years.     In  the  spring  of  1800  the  plaintiff  applied  to  turc»  it  anV 
Robertson,  who  was  then  about  to  sail  for  the  coast  of  Africa,  for  ^'|£  5  ^ 
orders  ;  who  declined  giving  him  any,  saying  he  knew  of  some-  them,  B. 

should  have 

half  for  his  trouble-,  B.  having  lent  his  credit  on  this  contract,  and  ordered  the  goods 
on  their  joint  account,  which  were  furnished  accordingly,  and  afterwards  paid  for  by 
B.  alone;  held  that  he  was  entitled  to  recover  back  such  payment  in  assuinpsit  against 
A.,  who  had  not  accounted  to  him  for  the  profits;  such  contract  not  constituting  a 
partnership  as  between  themselves,  but  only  an  agreement  for  a  compensation  for  trou- 
ble and  credit;  though  B.  were  liable  as  a  partner  to  third  persons,  creditors. 

thing 
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*[  145] 


[146] 


g  else,  which  would  answer  better ;  butos  he  had  no  sufficient 
credit  for  himself,  nor  ready  money,  he  requested  the  plaintiff*  to 
go  with  him  to  one  Corfe,  a  butcher,  and  order  certain  quantities 
of  beef  and  *tripe  to  take  with  him  on  the  voyage,  promising  that 
if  any  profit  should  arise  from  them  the  plaintiff  should  have  one 
half  for  his  trouble.     Corfe  accordingly  furnished  the  articles,  to 
the  value  of  751.,  and  sent  them  on  board  Robertson's  ship  by 
the  desire  of  the  plaintiff  and  Robertson,   both  of  rchom  he  made 
debtors  for  the  goods  ;  and  being  examined  as  a  witness  at  the 
trial,   he  also  swore  that  he  would  not  have  trusted  Robertson 
alone.     After  the  goods  were  shipped,   Robertson  desired  the 
plaintiff  to  make  an  insurance.     The  plaintiff  afterwards   paid 
Corfe  the  whole  sum;  and  Robertson  being  since  dead,  without 
having  coming  to  any  settlement  with  the  plaintiff,  he  brought  this 
action  to  recover  the  money  so  paid.   At  the  trial  before  Rooke  J. 
at  the  last  Lancaster  assizes,  it  was  objected  by  the  defendant's 
counsel,  that  as  the  parties  were  to  divide  the  profits,  if  any, 
they  must  necessarily  be  equally  liable  to  any  loss,  and  therefore 
the   agreement  constituting  a  partnership,  the  action  was  not 
maintainable   by  one  partner  against  the  other.     To  this  it  was 
answered,  on  the  part  of  the  plaintiff,  that  it  was  not  a  connec- 
tion of  profit  and  loss,  but  a  simple  payment  of  money  for  the 
use  of  another,  upon  an  undertaking  by  that  other  to  pay  him 
half  the  profit  of  a  certain  adventure,  supposing  it  to  be  suc- 
cessful ;  and  that  though  the  plaintiff  had  made  himself  responsi- 
ble to  Corfe  for  the  value  of  the  articles  furnished  upon  his  credit 
jointly  with  that  of  Robertson,  yet  as  between  themselves,  or  in 
any  other  respect,  there  was  no  partnership.     It  was  thereupon 
agreed  to  take  the  opinion  of  this  Court  upon  the  point ;  and  the 
jury  were  accordingly  directed  to  find  a  verdict  for  the  plaintiff 
for  75/.  subject  to  the  opinion  of  this  Court,  Whether  the  plain- 
tiff were  entitled  to  recover  the  whole  or  a  moieiy  ?  and  if  the 
Court  should  be  of  opinion  that  he  was  not  entitled  to  recover 
any  thing,  a  nonsuit  was  to  be  entered. 

Park  and  Wood,  who  were  to  have  shewn  cause  against  a  rule 
for  entering  a  nonsuit,  after  stating  the  facts  of  the  case,  and 
making  the  distinction  above  noticed,  were  stopped  by  the 
Court. 

Topping  and  J.  Clarke,  contra,  said  that  there  might  be  a  part- 
nership in  a  particular  transaction  or  adventure  as  well  as  in  a 
general  trade,  and  this  was  of  the  former  kind.  That  in  Grace  v. 

Smith 
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Smith  (a),  the  transaction  between  Smith  and  o»e  Robinson 
who  had  individually  contracted  the  debt  for  which  the  action 
was  brought,  was  holden  not  to  be  a  partnership,  because  the 
share  which  Smith  was  to  receive  was  not  payable  out  of  the 
profits  of  the  trade,  but  was  a  personal  demand  on  Robinson: 
whereas  here  the  agreement  was  in.  terms  for  the  plaintiff  to 
have  one  half  oftheprojit  of  the  adventure.  And  this  principle 
was  not  controverted  by  Lord  C.  J.  Eyre  in  Waugh  v.  Carter  (b\ 
though  the  distinction  was  taken,  with  respect  lo  agreements 
which  would  constitute  a  partnership  with  respect  to  creditors, 
though  not  as  between  the  parties  themselves.  But  there  the 
parties  had  expressly  stipulated  between  themselves  not  to  be 
answerable  for  each  other's  losses,  which  shewed  that  their  in- 
tention was  not  to  become  partners.  Here  Ihere  was  no  such 
stipulation,  and  therefore  no  such  intention  can  be  inferred  :  and 
then,  by  the  general  operation  of  law  upon  their  agreement,  they 
were  constituted  partners. 

Lord  ELLENBOROUGH  C.  J.  The  distinction  taken  in 
Waugh  v.  Carter  and  others  applies  to  this  case.  Quoad  third 
persons  it  was  a  partnership  ;  for  the  plaiutiff  was  to  share  half 
the  profits.  But  as  between  themselves  it  was  only  an  agree- 
ment for  so  much,  as  a  compensation  for  the  plaintiff's  trouble, 
and  for  lending  Robertson  his  credit. 

Per  Curium,  Rule  discharged  generally. 

(a)  2  Blac.  998. 

(b)  2  H.Blac.  235.  and  vide  Morse  v.  Wilson,  4  Term  Rep.  353. 
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Tuesday, 
June  28th. 


HPHIS  was  an  action  for  goods  sold  and  delivered,  tried  before  Wheregoods 

RookeJ.  at  the  last  Lancaster  assizes;  and  the  only  question  vvcre  s0^ 

was,  Whether  the  action  were  commenced  before  the  lime  of  tr^ct  t^n 

credit  on  which  the  goods  had  been  contracted  to  be  bought  was  the  vendee 

expired  ?     The  goods   in  question  were  a  quantity  of  cotton,  was  to  pay 

valued  at  217/.,  for  which  payment  was  to  be  made  by  the  de-  f°r  thcm  m, 

fendants  in  three  months  after  the\5th  of  September  1802,  (the  #„ a  bm0f 

day  on   which  the   bargain  was   concluded,)   by  a  bill  of  two  tuo  months: 

months.  The  action  being  commenced  in  Hilary  term  last,  before  hej(1  thatthe 

contractwas 

for  a  credit  of^ve  months,  and  therefore  that  assumpsit  for  goods  sold  and  delivered 
could  not  be  brought  at  the  end  of 'three  months  upon  the  neglect  of  the  vendee  to  give 
his  bill  at  two  months  :  the  remedy  being  by  a  special  action  on  the  case  for  damages 
for  the  breach  of  contract  in  not  giving  such  bill. 

the 
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PJUCE. 


the  expiration  of  five  months  from  the  15th  of  September  prececl- 
ing,  the  defendant's  counsel  objected  that  it  was  prematurely 
brought,  and  therefore  that  the  plaintiff  should  be  nonsuited: 
but  the  learned  Judge  held,  that  unless  the  defendants  could 
shew  (which  they  did  not  do)  that  they  had  given  or  tendered 
such  a  bill  at  the  end  of  the  three  months,  the  action  would  lie 
for  goods  sold  and  delivered.  Accordingly  the  plaintiff  recover- 
ed, bnt  the  point  was  saved  for  the  consideration  of  the  Court. 
And  in  the  last  term  Raine  obtained  a  rule  nisi  for  setting  aside 
the  verdict  and  entering  a  nonsuit,  principally  upon  the  autho- 
rity of  a  case  of  Millar  v.  Share,  at  Lancaster  Lent  assizes  1801, 
before  Chambre  J.,  where  the  plaintiff  was  nonsuited  on  a  simi- 
lar objection. 

Cockell  Serjt.  Holroyd,  and  Yates,  now  shewed  cause  against 
the  rule.     The  contract  was  in  substance  for  the  sale  of  the 
goods  upon  an  absolute  credit  of  three  months  only,  with  an  in- 
dulgence to  the  defendant  to  give  a  bill  at  two  months  instead  of 
ready  money,  provided  he  was  enabled  to  get  a  good  accept- 
ance, and  was  desirous  so  to  do.     Then  the  defendant  having 
broken  the  condition,  the  action  lies  at  the  end  of  the  three 
months  for  which  the  credit  was  given.     It  is  plain  that  the 
plaintiff  would  not  trust  the  defendant  himself  longer  than  the 
three  months  :  payment  was  then  to  be  made  in  some  shape  or 
other  :  a  bill  at  two  months  was  one  mode  of  payment  ;  but  still, 
if  good,  it  was  to  be  taken  as  cash,  which  such  bills  are  con- 
sidered to  be  in  that  part  of  the  country.     [Grose  and  Laz&rence, 
Justices,  having  suggested  whether  this  were  not  rather  to  be 
considered  as  a  special  contract  for  the  sale  of  goods  upon  an  un- 
dertaking by  the  defendant  at  the  end  of  three  months  to  give  a 
bill  at  two  months,  for  the  breach  of  which  the  plaintiff  had  his 
remedy  in  damages  :]  they  contended  that  the  plaintiff'  was  not 
bound  to  declare  upon  the  special  contract,  but,  upon  the  con- 
dition broken,  might  recur  to  the  common  remedy  of  indebita- 
tus  assumpsit  for  goods   sold  and  delivered,  the  consideration 
having  failed  on  which  he  had  agreed  to  suspend  his  claim  :  as  in 
Puckford  v.  Maxwell  (a),  and  Owenson  v.  Morse  (b).  Supposing 
the  defendant  had  given  his  bill,  which  was  dishonoured  when 
tendered  for  acceptance,  the  plaintiff  might  have  sued  the  de- 
[  149  J     fendant  as  drawer  immediately,   without  waiting  for  the  ex- 


(o)  6  Term  Rep.  52. 


(ft)  7  Term  Rep.  64-. 


piratiou 
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piration  of  the  time  which  the  bill  had    to   run  (a).     Then  the        1803. 
plaintiff  cannot  be  in  a  worse  condition  by  the  defendant's  not     ,,    ' 
having  given  him  any  bill.  a»aiiist 

Topping,  and  J.  Clarke,  contra,  relied  upon  the  case  of  Miller  PRICE- 
v.  Shawe  (b\  at  Lancaster  Lent  assizes  1801,  before  Chambre  J.» 
of  which  they  read  the  following  note  taken  by  a  gentleman  at 
the  bar.  "Action  for  goods  sold  and  delivered.  The  plaintiff's 
evidence  proved  that  the  goods  were  sold  at  two  months  and  two 
months,  that  is,  to  be  paid  for  at  two  months  by  a  bill  at  two 
months  ;  which  the  witness  considered  as  cash  at  four  months. 
The  action  was  brought  before  the  expiration  of  the  four 
months ;  and  the  declaration  was  in  the  usual  form,  containing 
the  usual  counts  of  indebitatus  assumpsit  and  quantum  valebant 
for  the  amount.  Topping  for  the  defendant  contended,  that  no 
debt  existed  at  the  commencement  of  the  action,  nor  till  the  four 
months  were  expired  ;  but  that  the  plaintiff  might  have  brought 
his  action  after  the  expiration  of  the  two  months,  and  before  the 
end  of  the  four  months,  upon  a  breach  of  his  contract  for  the 
non-delivery  to  him  of  a  bill;  but  that  no  action  of  indebitatas 
assumpsit  would  lie  till  the  end  of  the  four  months.  Cockell 
Serjt.  and  Yates  contended,  that  as  the  defendant  had  not  givea 
the  bill  at  the  end  of  the  two  months,  they  might  abandon  the 
contract,  and  recover  the  price  of  the  goods  for  want  of  the 
bill,  which  if  given  the  plaintiff  was  to  accept  in  lieu  of  the  mo- 
ney.— And  Chambre  3.  at  first  seemed  to  be  of  that  opinion  ;  but 
on  hearing  Topping  for  the  defendant,  as  above,  he  thought  that 
after  the  four  months  the  plaintiff  need  not  have  declared  on  the 
contract,  but  the  money  being  then  due  and  unpaid,  he  might 
declare  in  the  usual  way,  and  recover  the  price  as  a  debt  on  an 
indebitatus  assumpsit.  Before  that  time,  however,  he  thought 
the  plaintiff's  only  remedy  was  for  breach  of  the  promise  in  not 
delivering  the  bill  at  two  months.  Plaintiff  nonsuited.  Cockell 
Serjt.  then  said,  that  Chambre  J.  had  ruled  the  same  in  another 
cause  in  a  former  assizes  at  York"  They  then  observed,  in  an- 
swer to  the  case  of  the  drawer,  against  whom  an  action  lies  ini- 

(a)  Vide  Milford  v.  Mayor,  Dougl.  54.  and  Eallingalls  v.  Gloster, 
3  East,  481. 

(/>)  It  was  at  first  supposed  by  the  plaintiff's  counsel  that  the  action  in 
this  case  was  not  brought  till  after  the  expiration  of  the  four  months' 
credit,  and  that  therefore  the  opinion  of  the  learned  Judge  was  extra- 
judicial  ;  but  upon  inquiry  the  note  here  given  was  found  to  be  correct. 

mediately 
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1803.  mediately  npon  the  dishonour  of  his  bill,  that  generally  there  is 
no  contract  for  time  in  such  cases,  but  an  antecedent  debt  from 
the  drawer,  and  an  indulgence  voluntarily  granted  by  tlif  payee. 


PRICE.  Then  upon  failure  of  the  consideration  the  party  is  referred  back 
to  his  original  action.  But  suppose  100/.  originally  lent  upon 
the  terms  of  payment  by  certain  instalments  :  there,  though  the 
first  instalment  were  not  paid  at  the  time,  such  failure  would  not 
give  an  immediate  action  for  the  whole. 

Lord  ELLKNBOROUGH  C.  J.  The  only  question  here  is  as  to 
the  form  of  declaring.  There  is  no  doubt  but  that  the  plaintiff' 
might  have  recovered  by  bringing  his  action  on  the  special  con- 
tract, and  laying  the  breach  for  the  non-delivery  of  a  bill  at  the 
end  df  the  three  months.  But  the  question  is,  whether  he  has 
not  also  this  remedy.  And  if  it  were  not  for  the  authority  of 
the  case  cited  before  Mr.  Justice  Chambre,  whose  opinion  is  en- 
titled to  great  weight,  1  should  have  thought  that  this  was  an 

[  151  ]  absolute  agreement  for  a  credit  of  three  months,  with  a  sti- 
pulation on  behalf  of  the  defendant,  that  at  the  end  of  the  three 
months  he  should  be  at  liberty  to  give  the  plaintiff  a  bill  at  two 
months  for  payment,  which  was  to  be  taken  as  such  if  the  con- 
dition were  performed  :  and  such  it  is  always  considered  in  that 
part  of  the  country.  But  still  the  bargain  between  the  parties 
was  for  a  credit  of  three  months.  That  was  the  leaning  of  my 
mind  before  I  heard  of  the  decision  of  the  learned  Judge  which 
has  been  relied  on :  and  so,  I  must  own,  it  is  in  some  degree 
still.  And  I  think  the  plaintiff's  argument  was  well  illustrated 
by  the  case  put  of  a  man  taking  in  payment  for  goods  a  bill 
drawn  by  the  vendee  on  another,  payable  at  a  future  time. 
There  if  the  bill  be  dishonoured,  it  is  in  common  experience 
that  the  payee  may  bring  his  action  immediately ;  and  yet,  taking 
the  whole  transaction  together,  it  might  as  well  be  said  in  that 
case,  that  there  was  a  credit  given  for  so  many  months  as  the 
bill  had  to  run  ;  and  that  before  that  period  the  only  remedy  of 
the  party  was  a  special  action  on  the  case  for  the  damage,  by 
reason  of  the  dishonouring  of  the  bill.  But  no  such  action  has 
ever  been  brought,  though  the  occasion  must  have  often  occur- 
red. AVhatever  respect  therefore  I  feel  for  the  opinion  which 
has  been  cited,  the  present  feeling  of  my  mind  is  that  this  action 
is  well  brought. 

GROSE  J.  This  action  is  not  brought  upon  an  express  assump- 
sit  between  the  parties,  but  upon  an  assumpsit  implied  in  law. 
Then  how  does  the  case  stand  ?  Two  persons  agree  on  what 

terms 
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terms  the  one  will  buy  and  the  other  sell  certain  goods.  The 
seller  offers  them  at  a  certain  price ;  but  the  buyer  says  that  he 
cannot  pay  for  them  at  once,  but  that  at  the  end  of  three  months 
he  will  give  his  bill  payable  at  two  months.  The  seller  assents 
to  this  offer,  because  at  the  end  of  three  months'  time  he  expects 
to  have  a  bill  which  he  can  negotiate,  and  thereby  raise  money. 
This  then  is  no  implied  contract  whereon  to  raise  an  implied 
assumpsit,  but  an  express  contract  including  the  terms  on  which 
the  one  agreed  to  buy  and  the  other  to  sell,  for  the  non-perform- 
ance of  which  the  party  has  his  remedy  in  damages.  The  action 
then  ought  to  have  been  brought  for  the  not  giving  the  bill, 
which  the  defendant  had  undertaken  to  do,  and  not  for  goods 
sold  and  delivered,  in  which  case  the  promise  is  to  be  implied 
from  the  circumstances  of  the  case.  But  this  is  not  the  case  of 
an  implied  but  of  an  express  promise. 

LAWRENCE  J.  I  am  of  the  same  opinion.  The  proper 
ground  of  action  is  the  non-performance  by  the  defendant  of  his 
agreement  with  the  plaintiff.  That  agreement  was  that  the  de- 
fendant should  pay  for  the  cotton  in  a  particular  way,  namely, 
that  at  the  expiration  of  three  months  he  should  give  the  plain- 
tiff his  bill  payable  at  two -months.  Then  how  was  the  contract 
broken  ?  By  not  giving  at  the  end  of  three  months  his  bill  at 
two  months  ;  for  which  breach  of  contract  the  remedy  lies  in 
damages.  That  therefore  was  the  mode  in  which  the  action 
should  have  been  brought :  in  which  action  thdplaintiff  would 
have  recovered  damages  against  the  defendant  for  his  not  having 
given  the  bill,  such  as  the  loss  of  interest,  &c.  and  the  action 
should  not  have  been  on  a  promise  to  pay  the  value  of  the  goods 
before  the  expiration  of  the  credit.  The  argument  for  the 
plaintiff  goes  upon  an  assumption  that  the  giving  of  the  bill  was 
a  condition  upon  which  the  credit  was  to  be  extended  beyond  the 
three  months.  But  I  see  no  condition  in  the  contract.  If  it  had 
been,  that  if  at  the  end  of  three  months  the  defendant  could 
give  a  bill  at  two  months  the  plaintiff  should  take  that  in  pay- 
ment, there  might  have  been  some  foundation  for  the  argument ; 
but  there  are  no  words  of  condition.  The  giving  of  the  bill  at 
two  months  was  a  term  introduced  into  the  contract  for  the 
benefit  of  the  seller,  that  at  the  end  of  three  months  he  might 
have  in  his  hands  an  instrument  which  he  could  negotiate.  If 
the  credit  had  been  given  generally  for  the  whole  five  months, 
he  would  have  been  out  of  cash  all  the  time  ;  but  he  was  to  give 
the  defendant  the  benefit  of  five  months'  credit,  while  he  had 

only 
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1803.       only  the  disadvantage  of  giving  it  for  three  months.     As  to  the 

case  put  of  a  bill  payable   at  a  future  day  given  for  payment, 

aeaintt       uPon  which,  if  dishonoured,  the  drawer  may  be  immediately 

PRICE.       sued,  1  think  a  good  answer  was  given  to  it  at  the  bar.    If  there 

were  no  agreement  for  time,  the  party  takes  it  as  payment ;  and 

therefore  if  it  turn  out  to  be  good  for  nothing,  the  creditor  has 

not  received  that  which  the  other  undertook  to  give  him,  and 

may  therefore  pursue  his  remedy  immediately. 

LE  BLANC  J.  I  think  this  action  was  brought  before  the 
time  for  which  I  consider  that  credit  was  given  to  the  defendant. 
Here  is  an  express  promise  proved  between  the  parties.  The 
seller  was  to  stand  upon  the  credit  of  the  defendant  alone  for 
three  months,  and  then  he  was  to  have  in  addition  a  third  per- 
' son's  credit  for  two  months  longer;  so  that  altogether  the  de- 
fendant was  to  have  credit  for  five  months  before  he  was  called 
upon  to  pay.  But  he  will  not  have  the  benefit  of  his  contract  if 
he  be  called  upon  for  the  full  sum  before  the  expiration  of  the 
five  months'  credit.  The  cases  alluded  to,  and  which  have  only 
occured  at  nisi  prius,  have  been  where  goods  have  been  sold, 
[  154  ]  and  a  bill  taken  in  payment  payable  at  a  future  day,  but  without 
any  express  contract  for  time  for  the  payment  of  the  goods  : 
and  thereupon  the  bill  being  dishonoured,  the  drawer  has  been 
sued  immediately.  But  I  should  think  even  in  those  cases,  if  the 
jury  found  that  the  agreement  really  was  for  time,  that  the  same 
objection  might  be  made  to  the  action  as  in  this  case.  In  gene- 
ral however  the  goods  are  considered  as  sold  for  a  ready  money 
price,  only  the  seller  takes  a  bill  as  ready  money  payment.  In 
this  view  of  the  case  I  think  the  present  action  is  not  maintain- 
able ;  and  that  the  plaintiff  should  have  been  nonsuited.  And  in 
all  cases,  without  express  authority  to  the  contrary,  it  is  better 
to  keep  the  forms  of  action  as  distinct  as  possible,  instead  of 
running  one  into  another. 

Rule  absolute. 
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LF.GH  against  HEWITT. 


P  7  >i  esaai/  , 

June  28th. 

rPHE  plaintiff  declared  in  assumpsit,  for  that  whereas  on  the  inanactiona- 
2d  of  February  1801,  the  defendant  was  tenant  to  him  of  a 


certain  farm  at  Lymm  and  High  Legh  in  the  county  of  Chester,  that  he  would 

containing  55  Cheshire  acres,  in  consideration  thereof  he  promised  famHn  agood 

that  during  his  tenancy  of  the  premises  he  would  use  and  occupy  01ld  husbund- 

717         7i-i  i-  i  like  manner, 

the  same  in  a  good  and  husbandnke  manner,  according  to  the  cus-  according  to 

torn  of  the  country  where  the  said  premises  lie  :  and  then  assigned  [}'e  custom  °f 

J  the  country,  an 

breaches,  1st,  that  during  such  tenancy  the  defendant  wrongful-  allegation  that 

ly,  &c.  and  contrary  to  good  husbandry  and  the  custom  of  the  said  t,^e  e^ta^cou- 

countru  ploughed  up  and  converted  into  tillage  divers,  to  wit,  five  trary  to  good 

Cheshire  acres  of  grass  land,  parcel  of  the  said  premises*,  which  thewstom'tf 

according  to  good  husbandry  and  the  custom  of  the  said  country  tne  co'"'try»  1S 

ought  not  to  have  been  ploughed  up,  &c.;  and   the   defendant  shewing  that 


afterwards  took  divers  and  excessive  crops  of  grain  therefrom. 
2d,  That  whereas  according  to  good  husbandry  and  the  custom  trarytothe 
of  the  country  the  defendant  as  tenant  ought  not  to  have  had  at  ^"seof  ^ood 
any  one  time  more  than  a  certain  part,  to  wit,  one-third  of  the  husbandry  in 

i  11  i  -ii  that  neighbonr- 

said  premises  in  tillage,  yet  he  wrongfully,  &c.  kept  in  tillage  a  hood,  as  by 
larger  part,  to  wit,  one-half  at  the  same  time,  contrary  to  good  '.'"'"s  halJ  hls 

J  farm  at  once, 

husbandry  and  the  custom  of  the  country,  and  took  excessive  when  no  other 
crops  of  grain  therefrom.     A  3d  breach  was  for  having  more  at  tfji^JuVre6 
one  time  than  a  third  part  of  the  arable  part  of  the  premises  thanatfcmf; 
sown  with  wheat,  contrary  to  good  husbandry  and  the  custom  of  tj||e(i  on|y  / 
the  country  :  by  reason  of  which   misconduct  and  breaches  of  fmrth>  And  it 

is  not  sufficient 

contract  the  estate  was  impoverished,  &c.  to  the  plaintiff  s  da-  to  shew  any 

mage   of  500/.     The  promises  were  laid  in  the  same  manner  in  JTeclse  defi" 

nite  custom  or 

the  second    count,  and    the    breaches  alleged  generally.     The  »»age  in  re- 
third  count  laid  the  promises  to  be,  that  the  defendant  would  use  quanVitVtiHed. 
and  occupy  the  premises  in  a  tenantlike  manner,  and  would  not,     *[  155  J 
during  his  tenancy,  or  in  the  year  when  the  same  should  deter- 
mine, take  from  the  premises  any  greater  crops  of  corn  than  by 
the  custom  of  the  said  country  should  and   ought  to  be  by  him 
taken.  There  were  also  the  common  money  counts  added.   Plea, 
Non  assumpsil.  At  the  trial  at  the  last  Chester  assizes,  before  the 
Chief  Justice,  the  plaintiffs  counsel  put  his  case  on  the  implied 
assumpsit,  founded  on  the  course  of  good  husbandry  as  known 
and  practised  in  that  part  of  the  country  :  and  many  witnesses 
were  called,  who  established  that  by  the  practice  of  good  hus- 
bandmen in  the   neighbourhood  not  more  than  one  third  of  a 
VOL.  IV.  i  farm 
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farm,  in  a  cold  soil  like  this,  was  ever  kept  in  tillage  at  the  same 
time ;  and  in  most  other  instances,  where  the  soil  was  warm,  not 
above  a  fourth  ;  and  thai  not  more  than  one-third  of  what  was  in 
tillage  ought  to  be  laid  down  in  wheat.    Whereas  the  defendant, 
M!IO  had  quitted  the  farm  in  May  1802,  was  proved  in  1801  to 
have  had  half  of  it  (viz.  something  more  than  27  acres)  in  tillage 
in  that  year,  of  which  11  acres  were  sown  with  wheat.     It  ap- 
peared, however,  that  this  practice  was  governed  by  covenants 
in  the  leases  of  the  respective  tenants  whose  mode  of  cultivation 
was  spoken  of;  and  the  witnesses  could  not  speak  to  any  custom 
of  the  country  independent  of  the  obligation  of  covenants :  but 
they  all  agreed  that  a  practice  like  that  of  the  defendant  was  con- 
trary to  the  course  of  good  husbandry,  and  exceedingly  preju- 
dicial to  an  estate;  and  that  in  fact  the  plaintiff's  farm  had  been 
materially  deteriorated  under  the  defendant's  management.     It 
was  further  proved  that  the  defendant,   in  a  conversation  with 
the  incoming  tenant,    had    admitted   that  he  should  not  have 
ploughed  up  the  grass  field  mentioned  in  the  first  count  if  he 
had  staid  in  the  farm,  without  marling  it,  which  would  have 
cost  him  50/.     But  there  was  no  evidence  applicable  to  the  third 
count,  to  shew  that  the  defendant  had  taken  off  a  greater  pro- 
portion of  the  corn  that  was  sold  than  he  was  entitled  to  as  an 
offgoing  tenant.     After  the  plaintiff's  evidence  was  closed,  it 
was  objected  by  the  defendant's  counsel,  that  the  plaintiff  ought 
to  be  nonsuited,  as  there  was  no  evidence  of  any  such  custom  of 
the  country  as  was  alleged  in  the  declaration  ;  but  the  Court  was 
of  opinion  that  the  evidence,  though  slight,  ought  to  go  to  the 
jury.     When  the  plaintiff's  counsel  contended  that  it  was  not 
necessary  for  him  to  prove  any  custom,  but  that  it  was  sufficient 
for  him  to  shew  that  the  defendant  had  not  managed  his  farm  in 
a  husbandlike  manner.     The  Court,  however,  thought  that,  as 
the  declaration  was  framed,  the  plaintiff  had  founded  his  action 
upon  what  he  called  the  custom  of  the  coutiti-u,  and  that  it  was 
necessary  for  him  to  prove  it.     The  jury,  hearing  this  opinion 
delivered,  after  the  defendant's  counsel  had  urged  to  them  that 
there  was  no  evidence  of  such  a  custom,  being  satisfied  on  that 
head,  found  a  verdict  for  the  defendant,  without  waiting  to  have 
the  evidence  summed  up,  or  receiving  the  direction  of  the  Court 
in  point  of  law  upon  the  effect  of  it.    And  therefore  the  Chief 
Justice,  in  his  report  of  the  trial  to  this  Court,  (upon  a  rule  nisi 
obtained  for  setting  aside  the  verdict  and  having  a  new  trial,) 
considering  that  the  jury  were  influenced  by  the  opinion  which 

had 
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had  been  thrown  out  by  the  Court  in  the  course  of  the  trial,  in 
answer  to  what  was  contended  for  by  the  plaintiff's  counsel,  con- 
cluded with  stating  that,  if  it  were  not  necessary  for  the  plaintiff 
to  prove  any  custom,  he  thought  there  ought  to  be  a  new  trial. 

Manley  and  Wigley  shew  cause  against  the  rule.  The  alle- 
gation that  the  defendant  undertook  to  manage  the  farm  accord- 
ing to  the  custom  of  the  country,  which  is  in  the  two  first  counts, 
to  which  only  the  evidence  of  mismanagement  applied,  is  a  ma- 
terial allegation,  and  essentially  different  from  a  simple  allega- 
tion that  the  farm  was  managed  contrary  to  good  husbandry: 
for  upon  such  a  declaration,  if  an  established  course  of  husband- 
ry in  that  part  of  the  country  had  been  proved  from  which  the 
defendant  had  departed,  it  would  have  been  no  defence  for  him 
to  have  shewn  that  he  had  conducted  the  farm  upon  good  prin- 
ciples of  husbandry  used  and  approved  in  other  places.  The 
custom  as  laid  is  part  of  the  specific  contract,  for  the  breach  of 
which  the  action  is  brought,  and  was  therefore  necessary  to  be 
proved.  And  in  Powley  v.  Walker  (a),  which  was  the  first  case 
of  this  kind  reported,  it  is  even  said  that  the  law  will  infer  such 
a  promise  from  the  bare  relation  of  landlord  and  tenant :  much 
more  therefore  is  it  material  where  it  is  expressly  stipulated  in 
the  terms  of  the  letting.  Here  the  jury  were  satisfied  that  there 
was  no  such  custom,  and  consequently  there  could  be  no  breach 
of  it. 

Gibbs,  Topping,  and  J.  Clarke  contra.  It  was  not  necessary  in 
this  form  of  declaring  to  prove  that  any  known  certain  custom 
or  course  of  husbandry  existed  in  that  part  of  the  country:  in 
strictness  there  could  be  no  legal  custom  as  applicable  to  such  a 
subject :  but  taking  the  allegation  in  its  popular  and  lax  sense, 
and  according  to  the  general  understanding  of  mankind  on  the 
subject,  it  was  sufficient  to  prove  that  the  defendant's  treatment 
of  the  farm  was  against  the  known  good  rules  and  prevalent 
course  of  husbandry  as  generally  practised  in  that  country,  with 
all  its  modifications  and  variations.  It  was  enough  to  shew,  that 
though  some  farmers  might  put  a  fourth  and  some  a  third  of  their 
lands  in  tillage  every  year,  yet  none  put  so  much  as  half,  which 
the  defendant  had  done.  The  promise  of  cultivating  the  farm 
according  to  the  custom  of  the  country  is  laid  with  reference  to 
and  explanatory  of  the  promise  to  use  and  occupy  it  in  a  good  and 
husbandlike  manner ;  that  is,  "  one  entire  term,  to  occupy,  &c. 

(a)  5  Term  Rep.  373. 

I  2 

in 


1803. 


LEO  ii 


HEWITT. 


158 


CASES  IN  TRIKJTY  Tl-JIM 


LEG  a 

against 

HEWITT 


in  a  gocd  nr.cl  husbandlike  manner  according  to  the  custom," 
&c.:  and  it  is  not  laid  as  two  distinct  allegations  to  occupy  in 
"  a  husbandlike  manner  tir.d  according  to  the  custom,"  &c. 

Lord  EI.LKN  BOROUGH  C.  J.  The  jury  have  found  a  verdict 
for  the  defendant  under  the  impression  that  the  words  in  the  de- 
[  150  ]  claratiou  "  according  to  the  custom  of  the  country,"  required  a  more 
strfct  and  specific  proof  in  respect  of  the  relative  quantity  of  land 
allowed  to  be  annually  in  tillage  than  I  think  they  demanded. 
The  words  are,  that  the  defendant  promised  to  "  use  and  occupy 
the  premises  in  a  good  and  husbandlike  manner  according  to  the 
custom  of  the  country  where  the  said  premises  lie."  By  which  I 
understand  the  parties  to  have  meant  no  more  than  this,  that  the 
tenant  should  conform  to  the  prevalent  usage  of  the  country 
where  the  lands  lie.  From  the  subject-matter  of  the  contract  it 
'  is  evident  that  the  word  custom,  as  here  used,  cannot  mean  a 
custom  in  ihe  strict  legal  signification  of  the  word  ;  for  that  must 
be  taken  with  reference  to  some  defined  limit  or  space  which  is 
essential  to  every  custom  properly  so  called.  But  no  particular 
place  is  here  assigned  to  it ;  nor  is  it  capable  here  of  being  so 
applied.  What  shall  be  considered  in  farming  as  a  good  and 
husbandlike  manner  must  vary  exceedingly  according  to  soil,  cli- 
mate, and  situation.  And  therefore  the  custom  of  the  country 
with  reference  to  good  husbandry  must  be  applied  to  the  ap- 
proved habits  of  husbandry  in  the  neighbourhood  under  circum- 
stances of  the  like  nature.  That  is  the  fair  and  natural  meaning 
of  the  words  of  the  contract  as  laid.  And  perhaps  a  contract  to 
occupy  an  estate  in  a  good  and  husbandlike  manner  simply  would 
have  imposed  the  same  duly  on  a  tenant;  because  the  same  sort 
of  evidence,  drawn  from  the  approved  practice  of  that  part  of 
the  country,  would  have  been  brought  forward  to  shew  what 
was  good  husbandry.  It  would  not  indeed  have  been  conclu- 
sive against  a  tenant  under  such  a  form  of  declaring,  to  shew 
160  ]  that  he  had  not  managed  the  estate  according  to  the  custom  of 
the  country,  without,  the  addition  of  these  words,  but  still  they 
must  be  understood  in  tlie  manner  I  have  before  mentioned. 
But  evidence  that  an  estate  had  been  managed  according  to  the 
custom  of  the  country  would  be  always  a  medium  of  proof  that 
it  had  been  treated  in  a  good  and  husbandlike  manner.  Now 
here  there  was  no  evidence  of  any  custom  of  the  country  to 
allow  so  much  as  half  the  farm  to  be  in  tillage  at  once  ;  for  in 
no  instance  was  there  more  than  a  third.  Here  therefore  there 
was  clear  evidence  of  mismanagement,  contrary  to  the  custom 

of 
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of  the   country    in  good   husbandry  ;   and  the   verdict   being 
founded  in  misapprehension  there  must  be  anew  trial. 

GROSE  J.  This  is  a  promise  to  occupy  the  land  conformably 
to  the  prevalent  good  management  of  it  in  that  part  of  the  coun- 
try. Without  a  lease,  no  landlord  would  let  his  estate  upon 
any  other  terms.  Then  the  question  is,  Whether  the  defendant 
did  manage  the  farm  in  such  a  manner  ?  and  that  is  negatived 
most  explicitly  by  the  evidence.  Some  farmers  put  a  fourth, 
some  as  much  as  a  third  of  their  land  in  tillage  at  a  time  :  but 
nobody  did  or  can  entertain  a  doubt  but  that  ploughing  half  the 
estate  in  one  year  was  bad  management.  The  jury  were  misled 
by  what  was  said  in  the  course  of  the  trial,  that  the  custom  of 
the  country  as  alleged  in  the  declaration  must  be  shewn  to  be 
founded  on  a  precise  usage  obtaining  throughout  that  part  of 
the  country  :  for  upon  the  merits  of  the  case  nothing  can  be 
more  dishonest  than  the  defendant's  conduct  appears  to  have 
been  ;  and  there  is  no  doubt  what  the  verdict  would  have  been 
had  not  the  jury  conceived  themselves  bound  by  the  opinion 
delivered  on  the  form  of  the  declaration. 

LAWRENCE  J.  From  what  has  passed  upon  the  discussion  of 
the  case  here,  it  is  evident  that  the  necessity  of  proving  a  precise 
custom  of  the  country  in  respect  of  the  course  of  husbandry  was 
insisted  upon  before  the  jury,  and  made  part  of  the  case  for  their 
consideration  at  the  trial;  for  even  now  it  has  been  pressed  in 
argument,  that  in  order  to  maintain  the  declaration  it  was  in- 
cumbent on  the  plaintiff  to  prove  a  definite  known  custom  or 
course  of  husbandry  in  that  country,  and  that  the  estate  was  not 
treated  by  the  defendant  according  to  that  known  custom  :  but 
that  was  not  necessary:  it  was  sufficient  to  shew  what  was  the 
prevalent  course  of  good  management  there,  which  was  the 
course  of  management  according  to  good  husbandry  which  the 
defendant  undertook  to  observe ;  and  by  proving  that  the  estate 
was  not  so  managed,  the  plaintiff  made  out  what  he  undertook 
to  do,  namely,  that  the  estate  was  treated  in  a  manner  "  con- 
trary to  good  husbandry  and  the  custom  of  the  country." 

LE  BLANC  J.  The  jury  went  on  the  ground  that  the  words 
"  custom  of  the  country"  were  to  be  taken  in  a  precise  sense,  as 
denoting  a  certain  known  uniform  course  of  husbandry  there 
established  ;  but  I  think  the  words  of  the  declaration  altogether 
mean  no  more  than  if  the  promise  had  been  laid  to  be  simply  to 
manage  the  farm  in  a  good  and  husbandlike  manner,  which 
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1803.  must  always  be  taken  with  reference  to  the  usage  and  mode  of 
cultivation  in  that  part  of  the  country  where  the  lands  lie.  For 
instance,  it  would  be  no  breach  of  such  a  contract  in  Devonshire 
to  shew  that  the  farm  had  not  been  managed  according  to  the 
course  of  good  husbandry  as  used  in  Norfolk.  This  however  was 
a  case  put  out  of  all  doubt:  for  here  it  was  proved  that  no  cus- 

[  162  ]  torn  of  the  country  authorised  the  manner  in  which  the  defendant 
had  treated  this  estate  :  and  that  was  sufficient  to  make  out  the 
allegation  that  he  had  managed  it  contrary  to  good  husbandry 
and  the  custom  of  the  country. 

Rule  absolute. 


Tuesday, 
June  28th. 

After  a  sum- 
mons and  dis- 
tringas  issued 
against  a  privi- 
leged defend- 
ant in  the  coun- 
ty where  the 
action  is      • 
brought,  but  in 
•which  he  did 
not  reside,  and 
of  wliicli  pro- 
cess he  had  no 
notice  and  re- 
turns of  non 
est  inventus 
and  iHilla  liona, 
testatum  dis- 
tringas  may  re- 
gularly issue 
into  the  county 
in  which  he  re- 
sides and  has 
property,  with- 
out any  new 
summons  in 
such  county  ; 
but  the  sheriff 
ought  not  to 
levy  more  than 
40».undersuch 
testatum  dis- 
tringas  in  the 
first  instance, 
according  to 
the  usual 
course. 

•[  163  ] 


BLOXAM  Knt.  and  Others,  against  SURTEES  and  Others. 

A  Rule  was  obtained,  calling  upon  the  plaintiff  to  shew 
cause  why  the  several  writs  of  summons,  distringas,  and 
lestatum  distringas,  issued  in  this  cause,  should  not  be  set  aside 
for  irregularity  with  cosis,  and  why  any  goods  or  monies  levied 
thereunder  by  the  sheriff  of  N.  should  not  be  returned  by  the 
defendants,  &c.  The  irregularity  complained  of  was,  that 
neither  Mr.  Burdon,  one  of  the  defendants,  having  privilege 
of  parliament,  nor  either  of  the  other  defendants,  had  been 
served  with  any  summons  or  other  proceedings,  or  had  had  no- 
tice of  the  same  before  the  issuing  of  the  testatum  distringas 
under  which  the  sheriff  had  entered  and  taken  possession  of  pro- 
perty of  one  of  the  defendants  to  the  amount  of  the  debt  men- 
tioned in  the  testalum  distringas  of!2,000/.in  the  first  instance, 
without  any  rule  to  increase  issues.  But  first  a  summons  was 
sued  out  in  London  where  the  action  was  brought,  and  where 
Mr.  Burdon  did  not  reside,  to  which  non  est  inveutus  was  re- 
turned; and  then  a  distringas  in  the  same  county,  to  which  there 
was  a  return  of  nulla  bona ;  and  then  the  testatum  distringas  into 
Northumberland  under  which  the  sheriff  was  now  in  possession. 
Also  the  levying  of  the  whole  debt,  without  notice  in  fact  in  the 
first  instance,  was  complained  of  as  contrary  to  the  practice, 
*  however  it  might  be  warranted  by  the  terms  of  the  writ  to  the 
sheriff. 

Gibbs,  in  support  of  the  rule. 


Garrow  and  Curwood,  contra. 


Tjiis 
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This  matter  first  coming  on  upon  the  last  day  of  last  term, 
The  Court  directed  that  it  should  stand  over  till  this  term,  to 
have  an  opportunity  of  considering  it  more  maturely  than  the 
time  then  admitted  of:  and  Lord  Ellenborough  observed,  that 
unless  any  instance  could  be  shewn  of  a  testatum  summons  into 
another  county,  after  an  original  summons  in  that  in  which  the 
action  is  commenced,  (of  which  none  was  suggested,)  the  objec- 
tion would  amount  to  this,  that  the  plaintiff  must  lay  his  venue 
in  the  county  in  which  the  privileged  defendant  resided,  although, 
the  action  being  transitory,  the  law  gave  him  an  option  in  that 
respect.  And  now 

Lord  ELLENBOROUGH  C.  J.  said,  that  upon  consideration 
they  were  of  opinion  that  the  testatum  distringas  was  not  irregu- 
larly issued  ;  and  referred  to  4  Com.  Dig.  tit.  Process — Dis- 
tringas,  D.  7.,  where  it  is  said  to  issue  if  the  defendant  does  not 
appear  at  the  return  of  the  summons.  But  it  is  also  said,  that  the 
issues  returned  upon  a  distringas  ought  to  be  reasonable  ;  in  a 
personal  action  so  much  as  may  be  the  charge  of  the  process. 
And  he  observed,  thatitwas  so  much  of  course  that  the  tlistrin- 
gas  should  at  first  only  issue  for  40.v.,  that  no  more  ought  to  be 
levied  by  the  sheriff  in  the  first  instance;  and  therefore  the  levy- 
ing the  whole  debt  at  once  was  improper.  The  Court  therefore 
ordered  that  so  much  of  the  rule  as  related  to  the  setting  aside 
the  writs  of  summons,  dislringas,  and  testatum  distringas,  should 
be  discharged,  and  lhat  upon  payment  by  the  defendants  of  the 
sum  of  40s.  the  goods,  &c.  levied  by  virtue  of  the  said  writs 
.should  be  forthwith  restored. 


1803. 

BLOXAM 
and  O  there 
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and  Others. 
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Wednes<iayt 
June  29th. 


The  KING  against  BRISAC  and  SCOTT. 

nplIE  defendant  Captain  Brisac  was  brought  up  on  a  former  Aninforma- 
-*•    day  of  the  term  to  receive  judgment,  after  verdict,  upon  tionatcom- 

.    f  .        n ,     ,  .  ,  .  rnon  law  for  a 

an  information  tiled  against  him  aud  the  other  defendant  Scoit ;  conspiracy  be- 
the  first  count  of  which  stated  in  substance,  that  the  defendant  tw.cen  l.he  cap~ 

tain  and  purser 

Jbnsac  was  captain,  and  the  defendant  Scolt  purser  of  his  Ma-  of  a  man  of 
jesty's  ship  In*,  then  at  sea,  and  lying  in  Urassa  Sound.     That  Sg^dfebd- 
it  was  the  duty  of  Scott  as  purser  to  procure  provisions  for  the  eating  false 
supply  of  the  ship's  company,  aud  to  draw  bills  of  exchange  on  cheaVthe  ° 
the  commissioners  of  the  navy  for  payment :  also  to  procure  Crown>  (wll'cfl 

fabrication 

were  done  upon  the  high  seas,)  is  well  triable  in  Middlesex,  upon  proof  there  of  the  receipt  by  the  Com- 
missioners of  the  Navy  of  the  false  vouchers  transmitted  thither  by  one  of  the  conspirators  through  the 
medium  of  the  post,  and  the  application  there  by  a  third  person,  a  holder  of  one  of  such  vouchers  (a 
bill  of  exchange^  for  payment,  which  he  there  received. 

I  4  true 
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1803.       true  receipts  from  the  persons  of  whom  he  bought  such  provi 
7"        sions,  witnessed   by  two  of  the  commission  or  warrant  officers 

aeainst       °^  *ne  sm>P>  *°  express  the  quantity  and  prices  of  such  provisions  : 
BRISAC  and  also  to  procure  true  certificates  from  two  of  the  principal  mer- 

SCOTT.  chants  and  inhabitants  of  the  place  where  such  provisions  had 
been  bought,  that  the  prices  charged  in  such  account  were  only 
the  then  current  prices  of  such  articles  at  that  place  :  also  to  pro- 
cure true  certificates  from  the  commander,  master,  and  boat- 
swain of  the  ship,  specifying  the  several  species  and  quantities  of 
such  provisions,  and  that  the  same  had  been  actually  received  on 
board  at  the  times  therein  mentioned  :  and  also  to  procure  true 
certificates  from  the  captain  that  such  bills  of  exchange  were 
drawn  by  his  order  and  for  the  purpose  of  paying  for  such  pro- 
visions, and  to  send  the  same  to  the  commissioners  for  victual- 
ling the  navy  for  vouchers,  &c.  That  the  defendant  Brisac  as 
captain  was  in  a  place  of  great  trust,  and  that  it  was  his  duty  as 

[  165  ]  such  to  sign  true  certificates  to  the  commissioners  that  the  bills 
drawn  by  Scott  on  them  were  drawn  by  his  order,  and  in  pay- 
ment for  the  provisions  therein  mentioned  :  and  also  certificates 
specifying  the  several  species  and  quantities  of  provisions,  &c. 
and  that  the  same  had  been  actually  received  on  board  the  ship 
at  the  times  therein  mentioned.  That  both  defendants  not 
regarding  their  duties,  but  fraudulently  and  deceitfully  con- 
triving and  intending  to  cause  it  to  be  believed  that  the  defend- 
ant Scott,  as  such  purser,  had  bought  of  one  J.Ross  a  much 
larger  quantity  of  fresh  beef,  &c,  at  higher  prices  than  be  ac- 
tually had,  for  the  use  of  the  ship,  in  order  thereby  to  defraud 
the  King,  with  force  and  arms,  on  the  17lh  of  October  1800,  at 
Brassa  Sound  (ss.  at  Westminster)  did  conspire,  &c.  together,  to 
charge  his  IVJajesly  with  the  payment  of  more  money  than  was 
really  due  or  payable  for  any  provisions,  &c.  in  fact  procured 
for  the  use  of  the  ship's  company.  That  the  defendant  Scott  in 
pursuance  of  such  conspiracy  then  falsely  and  fraudulently 
signed  a  paper  writing  purporting  to  be  a  bill  of  exchange  upon 
the  commissioners,  &c.  without  inserting  therein  any  particular 
sum  of  money,  but  leaving  a  blank  to  be  afterwards  filled  up 
by  the  insertion  of  any  sum  of  money  therein,  and  which  was 
made  payable  to  the  said  J.  Ross  or  order  as  for  fresh  beef,  &c. 
supplied  for  his  Majesty's  ship  the  Iris.  That  the  defendant 
Brisac  in  pursuance  of  the  conspiracy,  before  any  sum  of  money 
was  inserted  in  the  said  bill  of  exchange,  falsely  and  fraudu- 
lently signed  a  certificate  at  the  foot  of  the  said  bill  that  it  was 
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drawn   by  his  order,  and  for  the  purposes  therein-mentioned  :        1803. 
that  both  the  defendants,  before   any   quantity  of    provisions  ~ 

had  been  bought  by  Scott  as  such  purser  at  any  price  what-  (gainst* 
ever,  &c.  at  Ler&ick  in  Shetland,  falsely,  &c.  procured  the  BKISAC  and 
said  .7.  Ross,  R.  L.  the  master,  and  /.  C.  boatswain,  being  SCOTT. 
warrant  officers  of  the  said  ship,  to  sign  a  certain  other  paper  [  166  ] 
purporting  to  be  a  receipt  from  Ross,  witnessed  by  R.  L.  and 
/.  C.  for  a  set  of  bills  of  exchange  on  the  commissioners  for 
victualling  the  navy  in  favour  of  Ross,  without  specifying  any 
sum  of  money,  but  leaving  a  blank  to  be  afterwards  filled  up, 
and  which  was  mentioned  to  be  for  certain  provisions  thereby 
supposed  to  have  been  therein-above  written,  and  to  have  been 
delivered  on  board  the  said  ship  at  certain  prices,  &c.  That 
both  the  defendants,  before  any  account  of  any  quantity  of 
provisions  had  been  thereon  written,  procured  N.  S.  and  J.  M. 
to  sign  a  certificate  at  the  foot  of  the  said  last-mentioned  paper 
writing,  purporting  to  be  a  certificate  in  the  names  of  them 
therein  described  to  be  two  of  the  principal  merchants  and  inha- 
bitants of  Lenoick,  expressing  that  the  prices  charged  in  a  cer- 
tain account  thereby  supposed  to  have  been  above  written,  were 
only  the  then  current  prices  of  those  articles  at  that  place.  That 
the  defendants,  before  any  account  of  any  quantity  of  provisions 
bought  by  the  defendant  Scott  of  the  said  J.  Ross  had  been  there- 
on written,  falsely,  &c.  did  cause  R.  L.  and  /.  C.  being  master 
and  boatswain,  to  sign,  and  both  the  defendants  as  captain  and 
purser  did  also  sign  a  certain  other  certificate  tc  the  commis- 
sioners of  the  navy,  expressing  that  the  several  species  and 
quan lilies  of  provisions  therein  mentioned  were  actually  received 
on  board  His  Majesty's  ship  Iris  in  kind  between  the  20th  of 
September  and  7th  of  October  1800.  That  the  defendants  after- 
wards caused  to  be  inserted  in  the  blank  so  left  in  the  said  bill 
of  exchange  the  sum  of  558/.  6s.  &d.,  whereby  the  bill  of  ex- 
change was  made  to  purport  to  be  a  bill  of  exchange  drawn  by 
Scott  upon  the  commissioners,  &c.  for  558/.  6s.  4</.,  payable  to 
Ross,  &c.;  and  whereby  the  certificate  so  signed  by  the  defend-  r 
ant  Brisacat  the  foot  of  it  was  made  to  purport  that  the  bill  was 
drawn  by  his  order,  and  for  the  purpose  therein  mentioned. 
That  the  defendants  wrote  upon  such  part  of  the  paper  writing 
as  purported  to  be  a  receipt  from  Ross,  and  witnessed  by  jR.  L. 
and  I.  C.  a  false  and  fraudulent  account  (which  was  set  out) 
amounting  to  558^.  6s.  4d.  for  fresh  beef,  &c.  That  the  de- 
fendants caused  to  be  written  in  the  blank  left  in  the  receipt  so 

signed 
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1803.       signed  by  Ross,  and  witnessed  by  R.  L.  and  J.  C.,  5587. 65.  4J. 
~r7~        whereby  it  purported  to  be  a  receipt  from  Rosi,  witnessed,  &c. 

u"(tin,st       *°  *ue  defendant  Scott  as  purser,  for  a  set  of  bills  of  exchange 
BIUSAC  and  upon  the  commissioners  for  victualling  the  navy  for  55S/.  6*.  4d. 

SCOTT.  for  provisions  delivered  on  board  Ihe  said  ship,  and  whereby  the 
said  certificate  so  signed  by  N.  S.  and  J.  M.  was  made  to  pur- 
port to  be  a  certificate  as  from  two  of  the  principal  merchants 
and  inhabitants  of  Lerwick,  that  the  prices  charged  in  the  ac- 
count therein  mentioned  were  only  the  then  current  prices  at 
that  place.  That  the  defendants  caused  to  be  inserted  in  the 
certificate  signed  by  defendant  Brisac,  R.  L.,  defendant  Scott, 
and  /.  C.,  a  false  and  fraudulent  account  of  meat,  whereby  it 
was  made  to  purport  to  be  a  certificate  from  the  defendant  Bri- 
sac, R.  L.  the  defendant  Scott,  and  /.  C.,  (as  such  captain,  &c.) 
that  the  provisions  so  inserted  had  been  actually  received  on 
board  the  saU^sTiip  between  the  20lh  of  September  and  7th  of 
October  1800,  with  intent  to  send  the  same  to  the  commissioners 
as  and  for  jusl  and  true  vouchers  that  the  defendant  Scolt  had 
procured  such  provisions  at  the  prices  charged,  and  that  the  same 
had  been  actually  received  on  board,  and  that  the  bill  was 
drawn  for  the  amount  thereof;  whereas  in  fact  the  defendant 
Scolt  had  not  as  such  purser  bought,  between  the  20th  September 
and  7th  of  October  of  Ross,  the  provisions  in  said  bill  of  ex- 
[  168  ]  change  account  received,  and  certificate  mentioned,  nor  any 
provisions  to  the  value  in  the  bill  mentioned,  &c.  (and  so  nega- 
tiving the  truth  of  the  other  facts  meant  to  be  established  by  the 
vouchers.)  That  in  further  pursuance  of  the  conspiracy,  they 
caused  the  said  bill  of  exchange,  &c.  to  be  sent  to  the  commis- 
sioners for  victualling  the  navy,  and  published  as  true  vouchers, 
to  wit,  at  Westminster,  &c. 

There  were  various  other  counts  charging  in  substance  the 
same  transaction,  or  different  parts  of  it.  The  llth  count 
charged  that  the  defendants  conspired  as  before,  and  that  in 
pursuance  of  thesuid  conspiracy  they  did  knowingly,  falsely,  and 
fraudulently  send  and  deliver,  and  cause  to  be  sent  and  delivered 
to  the  commissioners  for  victualling,  a  certain  other  false  and 
fraudulent  bill  of  exchange,  with  a  certain  other  false  and  fraudu- 
lent certificate  there  under  written,  and  also  a  certain  other  false 
and  fraudulent  account  and  receipt,  together  with  a  certain  oilier 
false  and  fraudulent  certificate  thereupon  indorsed,  &c.  (setting- 
out  the  purport  of  the  several  instruments,  viz.  the  bill  of  ex- 
change drawn  on  the  commissioners  by  Scott  in  favour  of 
J.  liuss,  and  ceriitied  by  Biisac,  for  558/.  tis.  4rf.  as  for  so  much 

victuals, 
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victuals,  &c.  supplied  for  the  Iris  ;  and  the  account  made  out  1803. 

by  J.  Ross  to  that  amount,  with  his  receipt,  and  the  certificate  ~ 
of  two  persons  as  merchants  and  inhabitants  ofLerwick,  certify- 


ing  the  prices  charged  to  be  the  current  prices  at  the  time  for  BRISAC  and 

the  articles  ;)  and  did  then  and  there  utter  and  publish  the  same       SCOTT. 

as  and  for  just  and  true  vouchers,  &c.  with  intent  to  defraud 

the  King:  whereas  Scott  had  not  bought,  &c.  (negativing  the 

truth  of  the  facts  vouched  by  those  papers.)  * 

At  the  trial  before  Lawrence  J.  Westminster,  the  substance  of 
the  facts,  as  stated  in  the  first  and  eleventh-  counts,  were  proved. 
But  all  the  acts  in  which  either  of  the  defendants  immediately  [  169  ] 
took  a  part  were  done  by  them  either  on  the  high  seas  at  Brassa 
Sound,  or  at  Lerwick  in  the  Isle  of  Shetland.  The  only  acts 
proved  to  be  done  in  Middlesex  were  those  which  were  done  by 
them  mediately,  through  the  intervention  of  innocent  persons, 
namely,  the  delivery  of  the  vouchers  (transmitted  through  their 
hands  by  the  defendants)  to  the  commissioners  of  tbe  victualling, 
and  the  application  for  and  receipt  of  payment  there  by  the 
holder  of  one  of  the  bills  of  exchange  mentioned  in  the  infor- 
mation. Whereupon  when  the  defendant  Captain  Brisac  (who 
alone  was  forthcoming  after  conviction,  the  other  defendant 
having  absconded  since  the  trial)  was  brought  up  for  judgment, 
it  was  objected  by 

Best  Serjt.  and  Marryat,  that  the  whole  of  the  conspiracy, 
which  was  the  gist  of  the  offence  charged  in  the  information,  was 
committed  upon  the  high  seas,  and  therefore  under  the  express 
provisions  of  the  statutes  28  Hen.  8.  c.  15.  and  39  Geo.  3.  c.  37. 
the  offence  was  triable  under  the  Admiralty  commission  thereby 
directed.  That  it  made  no  difference  that  the  ultimate  object 
and  completion  of  the  conspiracy  was  to  operate  on  shore,  as  all 
the  acts  of  the  defendants  themselves  which  constituted  the  of- 
fence of  conspiracy  were  committed  out  of  the  jurisdiction  of 
the  common  law. 

Erskine,  Garrow,  Jervis,  and  Peake,  for  the  crown,  resisted 
the  objection  ;  because  a  conspiracy  was  an  offence  not  merely 
resting  in  the  mind,  but  shewn  by  overt  acts  done  to  carry  it 
into  execution  ;  and  here  information  stated,  that  in  further 
pursuance  of  the  conspiracy  the  defendants  caused  the  false 
vouchers  to  be  sent  to  the  commissioners  for  victualling  the  navy, 
and  did  deliver  the  same  to  them,  &c.  and  did  utter  and  publish  [  170  ] 
the  same  as  true  :  all  which  were  proved  to  have  happened  in 
jthe  county  of  Middlesex.  For  the  letter  conveying  the  bill  of 

exchange 
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?03.       exchange,  which  bad  been  put  into  the  post  at  Lermck  by  one 

The~Ki\G    °^  tne  conspirators  to  be  delivered  in  Middlesex,  and  which  was 

against      accordingly  there  delivered,  was  an  act  done  there  in  further- 

BRISAC  and  ance  of  the  conspiracy,  for  which  both  the  conspirators  were  an- 

fccoTT.       gwerable  as  much  as  if  it  had  been  delivered  there  by  their  own 

hands  :  and  so  the  act  of  receiving  the  money  upon  it  afterwards 

at  Somerset  House  by  the  holder  is  also  imputable  to  those  by 

whose  procurance  it  was  thus  done. 

The  Court  then  said  they  would  take  the  objection  into  consi- 
deration ;  and  remanded  the  defendant  to  be  brought  up  again 
on  this  day ;  when 

GROSE  J.  in  passing  sentence,  delivered  the  opinion  of  the 
Court  upon  the  objection.     As  to  the  objection  which  has  been 
suggested  by  the  defendant's  counsel  (and  of  which  he  would 
have  had  the  full  benefit  allowed  him,  if  it  were  available  in  law, 
although  the  time  for  a  new  trial  be  long  since  elapsed) :  we  are 
of  opinion,  that  it  is  not  sufficient  to  prevent  our  giving  the 
judgment  of  the  Court.     It  is   objected  that   the  misdemeanor 
charged  on  this  indictment  was  committed  on  the  high  seas,  and 
as  that  offence  is,  by  virtue  of  the  stat.  39  Geo.  3.,   now  made 
triable  under  the  King's  commission,  to  be  granted  by  virtue  of 
the  stat.  28  //.  8.  c.  15.,    that  it  cannot  properly  be  tried  within 
the  body  of  any  county  in  England.     As  to  which,  it  may  be  in 
the  first  place  observed,  that  that  statute  makes  no  difference  in 
this  case  ;  it  does  not  take  away  any  jurisdiction  as  to  the  trial 
[  171  ]      of  any  offences,  which  might  have  before  been  tried  in  the  courts 
of  common  law,  because  a  place  and  forum  of  trial  is  assigned 
for  offences  committed  at  sea,  which  did  not,  as  to  them,  exist 
before.     If  is  were  necessary  on  this  occasion  to  consider  how 
far  every  count  in  this  information  has  been  established  by  the 
evidence  adduced,  so  as  to  bring  every  one  of  them  within  the 
jurisdiction  of  this  Court,  it  would  be  to  be  recollected  that  con- 
spiracy is  a  matter  of  inference,  deduced  from  certain  criminal 
acts  of  the  parties  accused,  done  in  pursuance  of  an  apparent 
criminal  purpose  in  common  between  them,  and  which  hardly 
ever  are  confined  to  one  place;  and  that  from  analogy,   there 
seems  no  reason  why  the  crime  of  conspiracy,  amounting  only 
to  a  misdemeanor,  may  not  be  tried  wherever  one  distinct  overt 
act  of  conspiracy  is  in  fact  committed,  as  well  as  the  crime  of 
high  treason  in  compassing  and  imagining  the  king's  death,  or  in 
conspiring  to  levy  war.     In  the  King  v.  Bowes  and  others  (a)  the 
(«)  The  ddcndiiuls  received  sentence  in  this  Court  in  Trinity  term  1787. 

trial 
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trial  proceeded  upon  this  principle  ;  where  no  proof  of  actual  ™<>* 

conspiracy  embracing  all  the  several  conspirators  was  attempted  q,,  t^IX_ 
to  be  given  in  Middlesex,  where  the  trial  took  place,  and  where  against 
the  individual  actings  of  some  of  the  conspirators  were  wholly  BaisAcand 
confined  to  other  counties  than  Middlesex :  but  still  the  conspi-  SCOTT. 
racy  as  against  all  having  been  proved  from  the  community  of 
criminal  purpose,  and  by  their  joint  co-operation  in  forwarding 
the  objects  of  it,  in  different  places  and  counties,  the  locality 
required  for  the  purpose  of  trial  was  hold  en  to  be  satisfied  by 
overt  acts  done  by  some  of  them  in  prosecution  of  the  conspi- 
racy in  the  county  where  the  trial  was  had.  But  upon  this  oc- 
casion it  is  not  necessary  to  go  at  large  into  this  point ;  for  the 
eleventh  and  other  counts  in  this  information  charge  that  the 
defendants  fraudulently  sent  and  delivered  to  the  commissioners  [  172  J 
for  victualling  the  navy  a  false  and  fraudulent  bill  of  exchange, 
and  a  false  and  fraudulent  account,  with  false  and  fraudulent  cer- 
tificates, and  published  the  same  as  just  and  true  vouchers  that 
Scott  had  bought  the  quantities  of  provisions  therein  mentioned, 
and  at  the  prices  therein  specified  ;  whereas  in  fact  he  had  not 
bought  such  quantities  of  provisions,  nor  any  provisions  at  those 
prices  ;  in  order  thereby  to  cheat  and  defraud  the  King,  in  pur- 
suance of  a  conspiracy  between  them  to  charge  the  King  with 
more  money  than  was  due  for  any  provisions  bought  or  procured 
by  the  defendant  Scott.  That  the  deliv  ery  of  such  false  vouchers 
with  such  fraudulent  intent,  in  pursuance  of  a  conspiracy  for 
that  purpose,  is  an  offence  in  the  place  where  the  vouchers  were 
delivered,  is  a  matter  which  cannot  be  doubted ;  though  the 
conspiracy  may  have  been  in  another  place.  And  in  the  present 
case,  the  delivering  the  vouchers,  and  the  presenting  the  bill  of 
exchange  to  the  commissioners  of  the  victualling  office  in  Mid- 
dlesex, were  the  acts  of  both  the  defendants,  done  in  the  county 
of  Middlesex :  I  say  it  was  their  acts,  done  by  them  both  ;  for  the 
persons  who  innocently  delivered  the  vouchers  were  mere  instru- 
ments in  their  hands  for  that  purpose  ;  the  crime  of  presenting 
these  vouchers  was  exclusively  their  own,  as  the  crime  of  admi- 
nistering poison  through  the  medium  of  a  person  ignorant  of  its 
quality  would  be  the  crime  of  the  person  procuring  it  to  be  ad- 
ministered. 

The  sentence  then  passed  on  the  defendant  was,  that  he  should 
pay  a  fine  of  300/.  and  find  sureties  for  his  good  behaviour,  &c. 
and  be  imprisoned  in  the  King's  Bench  prison  eighteen  months, 
and  stand  once  during  that  time  in  the  pillory. 
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Wrdne*,!,,,,.  JOHNSOX  against  TOULMIN. 

June  '."Jill.  o 

If  iiio  award  of     A    Rule  called  on  the  defendant  to  shew  cause  why  the  plain- 

the  writ  ol  m-     ^\^  J 

on  the  lift*  should  not  he  at  liberty  to  alter  the  teste  of  the  writ  of 

testeof  Vhe  in(lu'rv  of  damages  issued  and  executed  in  this  cause  by  testing 


Wit,  it  wrong,  the  same  the  last  day  of  Easter  term.  This  was  obtained  upon 
amended  by  it.  an  affidavit  stating-  that  notice  of  executing  the  writ  had  been 
regularly  given  for  the  21st  of  April,  which  writ  was  properly 
tested  the  12th  of  February  preceding;  that  the  execution  of  it 
was  suspended  by  a  proposed  reference,  which  afterwards  went 
off;  upon  which  a  fresh  notice  was  given  for  the  25th  of  this 
present  June.  That  the  writ  of  inquiry  remained  in  the  secon- 
dary's office,  until  the  time  when  it  was  executed,  previous  to 
which  the  return  therein  was  altered  and  the  writ  re-sealed,  but 
the  teste  thereof  was  by  mistake  omitted  to  be  altered. 

Comyn  shewed  cause,  and  cited  R.  v.  Tuchin  (a),  where  it 
was  ruled  upon  long  debate  that  the  teste  of  the  distringas  was 
not  amendable  at  common  law,  and  being  a  criminal  case  was 
not  holpen  by  the  statutes  of  amendments.  And  even  in  civil 
cases  those  statutes  will  not  help  without  the  aid  of  something  to 
amend  by.  Now  here  is  nothing  to  amend  by  :  it  is  no  mistake 
of  the  officer  of  the  court,  but  of  the  attorney.  He  also  cited 
Parsons  v.  Lhyd  (b),  where,  a  term  intervening  between  the 
teste  and  return  of  the  capias,  it  was  holden  void,  and  the  party 
taken  on  it  entitled  to  his  action  of  false  imprisonment. 
[  174  ]  Wigley,  in  support  of  the  rule,  said,  that  there  was  something 
to  amend  by,  namely,  the  award  of  the  writ  of  inquiry  upon  the 
roll,  which  was  then  in  court,  the  date  of  which  was  right  ;  and 
cited  Wolley  v.  Moseley  (c),  Hammond  v.  Pursell  (d),  and  Cou- 
den  v.  Couler  (e). 

Lord  ELLENBOROUGH  C.  J.  Where  the  amendment  re- 
quired is  according  to  the  truth,  and  there  is  something  to 
amend  by,  there  is  an  end  of  the  question. 

Per  Ciiriarn,  Rule  absolute. 

(a)  2  Ld.  Raj/m.1061.  (fc)  2  Blac.  846. 

(c)  do.  E/ix.  760.         (d)  Cttrth.  70.         (e)  Rep.  temp.  Hardw.  314. 
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The  K  i  NG  against  H  ILL  D  A  RLE  v.  A*[er  ver^  J 

of  guilty  upon 

nPHIS  wasan  indictment  removed  into  this  court  by  cerliorari  JJJ  1"^™? 

for  an  assault  and  battery,  which  was  tried  before  Heath  J.  Ann.  c.  14.  for 

at  the  last  assizes  in  Sussex  ;  the  two  first  counts  of  which  were  account  oi  mo- 

framed    upon   the  stat.  9  Ann.  c.  14.;  the  first  stating  that  the  "J^.*""* 

prosecutor   S.  Embden  on  the   10th  of  August,  42  Geo.  3.  at  tarn  to  lite  writ 


Brighton,  &c.  did,  by  playing  at  dice,  win  of  the  defendant  507., 

and  that  S.  E.  having  so  won  the  said  sum  by  playing  at  dice  as  i^ued  at  the 


aforesaid,  the  defendant  afterwards  on  the  llth  of  August  in  the  ^fcndan"  was 


same  year,  with  force  and  arms  at  II.  aforesaid,  Sec.  did  assault  amended  by 

,  •  i    c>     n  e    7          •  T  inserting  in  the 

and   beat  the  said  o.  r>.  upon  account  of  the  said  money  so  won  return  of  the 
by  the  said  S.  E.  playing  at  dice   as  aforesaid,  contrary  to  the  f'M'11?"1"6 

1      J  _  »  true,  time  when, 

form  of  the  statute.  The  second  count  only  varied  from  the  first  and  the  names 
in  stating  that  the  money  was  won  by  betting  at  a  game  of  dice,  before  ^om" 
There  was  a  third  count  for  *  a  common  assault.  Plea  not  ihe  quarter  ses- 

...  .  ,,,  i  j.    ,      f        .tj  sions  at  which 

guilty.     After  a  general  verdict  of  guilty  ;  the  in(1ictment 

Gurneu,  for  the  prosecutor,  moved  in  the  last  term  upon  an  was  tound  was 

.       „  ,  i       /•    i  holdcn.and  the 

affidavit  of  the  clerk  of  the  peace  for  the  county  of  Sussex,  slating  names  of  the 
that  the  indictment,  which  appeared  by  the  caption  returned  to  Jurorsbyw|'oin 

•  it  was  tound. 

have  been  found  at  the  Midsummer  general  quarter  sessions  of  And  the  entry 
the  peace,  was  not  found  then,  but  at  the  Michaelmas  sessions 


following,  for  a  rule  calling  upon  the  defendant  to  shew  cause,  were  also  a- 

why  upon  reading  the  affidavit  of  IV.  E.  and  a  parchment  writing  the  caption  of 

thereto  annexed,  arid  the  minutes  of  the  Court  before  which  the  ii»e  indictment, 

(but  not  as  to 

indictment  in  this  prosecution  was  found,  now  produced  and  the  names  of 

shewn  to  this  Court  («),  the  return  to  the  writ  of  certiorari  is-  jors8)rb"d|nrk- 

sued  by  this  court  at  the  instance  of  the  defendant  should  not  be  i«g  ihesame 

amended  by  inserting  in  the  return  of  the  caption  the  time,  when  cuption'so  a- 

the  general  quarter  sessions  of  the  peace  at  which  the  said  indict-  "ended.  lithe 

•      *        111  i    i  »-'  i  •*'  •  •  jury  fi"d  tnat 

ment  was  found  was  holden,  and  the  names  of  the  justices  by  the  assault  was 

whom  the  said  session  was  holden,  and  the  names  of  the  jurors  m  account  tf 

money  von  at 

by  whom  the  name  was  found,  according  to  the  truth  of  the  fact,  play,  the  casein 


And  why  the  entry-roll  in  the  treasury  and  also  the  record  of 

Nisi  Prius  should  not  be  amended  as  to  the  caption  of  the  in-  »4.  though  the 

j.    .  ,  ,  .        .,  ...    A  .  assault  were 

dictment,  by  making  the  same  agree  with  the  caption  when  so  committed  at 
amended.     This  rule  was  framed  upon  the  precedent  in  RCJCV.  asnbsequen* 

time  and  place, 
and  after  abu- 

(a)  The  clerk  of  the  peace  attended  with  his  book  of  minutes  in  court,    for  the  pur-   sive  language 
pose  of  its  being  inspected.  between  the 

parties  in  re- 
spect of  such 
money  won. 


17G 


CASES  IN  TRINITY  TERM 


1803.        Atkinson  (b),  which  was  obtained  from  the  Crown-office.     And 

on  a  subsequent  day   of  the  term,  Erskine  for    the   defendant 
llu-  Kixr,        ,    .... 
tK'ttitiAt       admitting  that  he  could  not  oppose  the  amendment  prayed,  the 

DAHLEY.     rule  was  made  absolute. 

On  a  former  day  in  this  term,  the   defendant  being  brought 
up  for  judgment,  the  report  of  the  evidence  was  read,  whereby 
it  appeared  from  the  prosecutor's  evidence,  that  on  the  10th  of 
Jlugust   last,    at   Brighton,  he  met  the  defendant  at  the  Nero 
S/tip  Inn,  when  the  defendant  proposed  to  him  to  play  at  a 
game  with  dice  called  "  under  seven  and  over  seven  ;"  aud  if 
[  177  J     the  dice  fell  at  seven,   the  house  took  the  profit.     At  the  end 
of  the  play  the  prosecutor,  who  had  lost  at  first,   got  up  a  win- 
ner of  50/.;  when   the  defendant   said,  that   if  the  prosecutor 
would  meet  him  at  another  day  he  mentioned,  he  would  pay 
him,  and  desired  him  to  call  at  the   Old  Ship  Inn  where  the 
defendant  lived.     The  next  day  the  prosecutor  met   the  de- 
fendant  at  the  defendant's  lodgings,  in   company  with  some 
others,   when   the  defendant  proposed  that  he  should  put  down 

(6)  The  King  v.  Christopher  Atkinson,  E.  24  Geo.  3.  "  Upon  reading  the  affida- 
vits of  J.  W,  and  J.  P.,  and  also  on  reading  the  commission  of  oyer  and  terminer  for 
the  county  of  Middlesex,  and  the  minutes  of  the  court  before  which  the  indictment  in 
this  cause  was  found,  now  produced  and  shewn  to  this  Court,  it  is  ordered  that  II  <•</- 
neidny  next  be  given  to  the  defendant  to  shew  cause  why  the  return  to  the  writ  of  cer- 
tiorari  issued  by  this  Court  at  the  instance  of  the  defendant  should  not  be  amended, 
by  inserting  therein  the  commission  of  oyer  and  terminer  by  virtue  of  which,  and  also 
the  names  of  the  justices  by  whom,  the  above-mentioned  court  washoldcn  at  the  time 
when  the  said  indictment  was  found,  according  to  the  truth  of  the  fact  appearing  by 
the  said  commission  and  the  minutes  above  mentioned,  now  produced  to  this  Court  as 
aforesaid,  and  also  why  the  caption  of  the  said  indictment  should  not  be  thereby 
amended,  and  made  agreeable  to  the  said  return  when  so  amended  as  aforesaid.  And 
also  that  the  defendant  shall,  upon  the  same  day,  shew  cause  why  the  aforesaid  cap- 
tion should  not  be  likewise  amended,  by  inserting  therein  the  names  of  the  jurors  by 
whom  such  indictment  was  found,  us  stated  in  the  return  already  made  to  the  said 
certiorari  upon  notice  of  this  rule  to  be  given  to  the  said  defendant,  and  also  to  the 
clerk  of  the  justices  named  in  the  said  commission  of  oyer  and  terminer,  or  his  deputy, 
in  the  mean  time."  This  rule  was  afterwards  made  absolute,  on  the  motion  of  the 
Attorney-General. 

Trin.  24  Geo.  3.  "  It  is  ordered  that  the  entry  roll  in  the  Treasury,  and  also  the 
record  of  Nisi  Prius  in  this  cause,  be  amended  as  to  the  caption  of  the  indictment,  by 
mating  the  same  agree  with  the  amended  caption  lately  returned  into  this  Court  by  the 
clerk  of  the  peace  of  the  county  of  Middlesex,  and  filed  in  this  Court;  by  virtue  of  a 
rule  of  this  Court  maile  in  the  last  term." 

In  a  subsequent  case,  of  The  King  v  Aylett,  H.  27  Geo  S.,  Mr.  Justice  Buller  said, 
that  the  amendment  of  the  roll,  by  inserting  the  names  of  the  Grand  Jurort,  was  unne- 
cessary, the  practice  of  the  Crown-office  warranting  the  omission  of  their  names.  And 
in  the  present  case,  of  R.  v.  Darley,  the  roll  and  record  of  Nisi  Priuj  were  not 
amended  by  inserting  the  names  of  the  Grand  Jurors  ;  this  being  considered  as  unne- 
cessary. 

100/. 
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The  KING 

against 
DAULEY. 


100/.,  and  the  prosecutor  50/.,  and  that  they  should  play  for  it  1803. 
at  5/.  a  throw.  This  being  declined,  and  the  prosecutor  repeat- 
ing his  demand  of  the  50/.  owing  to  him,  the  defendant  told  him 
that  if  he  would  not  play  he  was  a  great  laseal.  The  prosecutor 
answered,  that  he  '.7as  no  more  a  scoundrel  than  the  defendant; 
that  he  had  heard  of  his  having  cut  the  dice,  and  therefore  had 
no  reason  to  complain  of  unfairness,  and  after  insisting  again  on 
receiving  his  50/.,  told  the  defendant  ibat  if  he  looked  in  the 
glass  he  woiild  see  a  rascal.  The  prosecutor  then  endeavoured 
to  go  out  of  the  room,  raying  he  would  pursue  his  own  remedy, 
but  the  defendant  said  he  should  not  pass  till  he  told  him  what 
remedy  he  meant  to  pursue,  and  that  if  he  would  not  tell,  he 
(the  defendant)  would  make  him.  The  prosecutor  said  that  was 
more  than  he  dared  to  do.  The  defendant  then  struck  the  pro- 
secutor with  hi.s  fists  several  limes,  and  abused  him,  and  kicked 
him  down  stairs,  saying  that  he  was  beset  with  sharpers  ond 
thieves.  Anothet  witness  who  was  present,  and  interfered  to 
prevent  the  violence,  confirmed  this  account. 

Erskine  and  Best  Serjt.  on  the  part  of  the  defendant,  objected 
that  the  evidence    did    not  warrant   a  verdict   of  guilty  upon 
the  special  counts  framed  on  the  stat.  9  Ann.  c.  14.,  but  only 
upon  the  third  count  for  the  common  assault:  for  it  appeared 
that  the  assault  was  no L  committed  at  the  time  of  the  play,  but     [  178  ] 
the  day  afterwards ;  and  that  not  on  account  of  the  money  won  at 
play,  but  on  account  of  the  abusive  language  which  passed  be- 
tween the  parties.     And  they  cited  the  opinion  of  Buller  J.  in 
Rex  v.  Randal  and  others  («)  to  that  effect :  and  observed,  in 
corroboraaon  of  that  opinion,  that  the  great  object  of  the  sta- 
tute, which  was  a  very  severe  one,  (including  no  less  than  the 
forfeiture  of  all  the  party's  personal  estate,  as  well  as  imprison- 
ment for  two  years,)  was  to  repress  such  violence  upon  the  spot 
and  at  the  very  time  of  the  gambling,  when  it  might  reasonably 
be  imagined  that  ruined  men  in  the  first  paroxysm  of  despair 
would  be  tempted  to  vent  their  passion  in  this  manner.    And 
the  statute,  being  so  penal,  was  not  to  be  applied  to  an  inde- 
finite period  of  time,  and  through  collateral  causes,  though  de- 
ducible  from  the  original  loss  of  money  at  play.     And  if  it  were 
not  confined  to  the  actual  time  and  place  of  play,  or  before  any 
other   matter  intervened,  no  other  line  oT  limitation  could  be 
drawn. 

(a)  1  East's  P.  C.  423. 
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Lord  ELLENBOROUGH  C.  J.  said,  that  the  Court  would  refer 
to  the  learned  Judge  before  whom  the  indictment  was  tried,  to 
know  in  what  manner  the  case  was  left  to  the  jury  ;  whether  the 
assault  were  in  fact  made  on  account  of  the  money  won  at  play 
the  day  before,  or  on  account  of  the  ill  language  which  had 
arisen  afterwards  upon  the  demand  of  payment  being  made.  But 
lie  said,  that  he  could  not  go  the  length  of  the  opinion  in  the  case 
cited,  and  consider  the  words  of  the  act  as  confined  to  an  assault 
committed  during  the  time  of  play  ;  for  it  more  frequently  hap- 
[  179  ]  pened  that  disputes  of  that  sort  did  not  arise  till  after  the  play 
was  over. 

The  Court  afterwards  referred  to  Mr.  Justice  Heath  to  know 
in  -what  manner  the  question  had  been  left  to  the  jury  ;  when  he 
returned  for  answer,  that  he  had  directed  the  jury  to  acquit  the 
defendant  on  the  first  and  second  counts,  if  they  were  not  clearly 
satisfied  that  the  defendant  had  assaulted  the  prosecutor  on  ac- 
count of  the  money  won  at  plat/  by  the  prosecutor  of  the  defend- 
ant :  and  that  he  had  distinctly  left  it  to  them  to  decide  whether 
the  assault  were  on  that  account,  or  on  account  of  the  abusive 
language  then  used  ;  and  if  they  were  of  opinion  that  it  was  on 
the  latter  account,  they  should  acquit  the  defendant  on  those 
counts. 

After  this  answer  had  been  communicated  from  the  bench, 
Erskine  moved  in  arrest  of  judgment,  on  the  ground  that,  the 
verdict  being  general,  there  would  be  inconsistent  judgments  on 
the  several  counts,  one  on  the  special  counts  on  the  statute  which 
prescribed  a  positive  punishment,  and  the  other  on  the  count  for 
the  common  assault  which  was  discretionary  ;  and  he  referred  to 
the  opinion  delivered  in  Rex  v.  Young  and  others  (a).  This  rule 
was  however  afterwards  abandoned.  And 

GROSE  J.  proceeded  to  pass  sentence  upon  the  defendant 
pursuant  to  the  directions  of  the  statute. 


(a)  Z  Term  Rep.  103,  &c. 
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REWARD  against  SHIPLEY.  Wednesday, 

June  29lh. 

[I  was  not  in  court  when  this  case  was  argued  and  determined, 
which  was  not  till  late  at  night  on  the  last  day  of  the  term; 
but  I  was  furnished  with  the  papers  and  the  short-hand- 
writer's  notes  of  the  judgment  by  some  of  the  counsel  in  the 
cause,  from  which,  with  only  a  few  necessary  and  obvious 
corrections,  and  some  omissions  of  collateral  matter  which  thestat.  2G.3. 
did  not  bear  upon  the  general  questions,  I  have  been  en-  «-24.  forbribc- 

ry  at  an  elcc- 
abled  tO  draw  Up  this  report.]  don  for  mem- 

bers to  serve  in 
r-w-iTTTd  +'  \ii       i     'i  t\  f         c\  en      parliament,  it 

niilS  was  an  action  upon  the  bribery  act,  2Geo.  2.  c.  24.  fs  no  objection 
charging  the  defendant  with  having  corruptly  asked,  taken  to  the  <=«™p«- 

1      J    .  '.  tencyota  uit- 

and  received   from  one  John  liobimon,  at  Westminster,  in  the  ness  fur  the 


county  of  Middlesex,  a  certain  sum  of  money  by  way  of  gift  and 
reward  for  giving  his  vote  at  the  last  election  of  members  of  par-  bribery,  that  a 
liarnent  for  the  city  of  Durham  for  Richard  Wharton,  Esq.  one  ^"  pendh^a- 
of  the  candidates  on  that  occasion.  The  cause  was  tried  before  gainst  the  wit- 

III-;/.  f~t       -T  •  TXT  •  I  nCSS    '"'"Self 

.Lord  Elienooroug/i  L.  J.  and  a  special  jury  at  Westminster  at  me  lor  bribery  at 
sittings  after  last  Easter  term,  when  a  verdict  was  found  for  the  'he  same  ejec- 

tion, and  that 

plaintiff  for  one  penalty  of  500/.    Two  other  cases  of  the  same  he  claimed  to 
description,  one  of  Smith  v.  Catcheside,  the  other  of  Hetcard  v. 


Grainser,  in  which  the  same  questions  arose,  were  tried  before  bribery  of  the 

T  T        ,  xi  -i.-  i         /•  .LI  u  J    defendant,  and 

Lawrence  J.  at  the  same  sittings  ;  and  as  iar  as  they  embraced  meant  to  avail 
the  same  general  questions  I  have  blended  the  consideration  of  l|'«»*eifofit,  if 

necessary,  in 

them  together.  case  of  the  de- 

Rules  were  obtained  on  a  former  day,  calling  on  the  plaintiffs  5££j*e"D' 

to  shew  cause  why  the  several  verdicts  should  not  be  set  aside,  Where  theevi- 

and  new  trials  had,  on  two  grounds  ;  1st,  (which  *  applied  to  the  such  a^knesf 

case   of  Hewardr.  Shipley,)   that  Sir  H.  V,  Tempest  having  a  of  the  defend- 

T          ant  s  bribery 

similar  action  for  brihery  depending  against  himself,  and  claim-  was  by  means 
ing  to  be  the  first  discoverer   to  the  plaintiff  in   this  action,  ant's^S, 
whereby  if  substantiated  he  might  protect   himself  against  the  of  it  to  the  wit- 
action  in  which  he  was  defendant,  was  therefore  not  a  compe-  the  troth  of  the 
tent  witness  to  prove  the  bribery,  which  he  did  at  the  trial  by  fact  so  confcss- 

*•  *'  j      ed  as  well  as  of 

proving  the  confession  of  the  defendant  that  he  had  been  bribed,  the  confession 
2dly,  That  the  verdict  was  against  the  weight  of  evidence.  WM  matlS 

Erskine,  Garrow,  Holroud,  and  Fergusson,  now  shewed  cause   for  the  consi- 

,   .,  ,  ,  deration  of  the 

against  the  rule  ;  and  jury. 

K2  Dallas,    *[  181  ] 
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1803.  Dallas,  Gibbs,' Wood  and  H-tlhck,    were  beard  in  support 

of  it. 

Lord  ELLENBOTIOUGH  C.  J.  Assuming  ?»r  the  sake  of  the 
argument  (afactof  which  his  Loid./iip  intimated  strong  doubt*) 
tlir-t  Sir  He,try  Vane  Tempest  wa.i  the  discoverer :  and  it  b?s  been 
truly  observed,  t!«at  whether  lie  were  Ibe  discoverer  or  not,  bis 
testimony  being*  given  under  tlie  idea  lh:\t  be  was  so,  and  enti- 
tled to  the  benefit  of  tbal  charocter,  be  is  i>s  much  disqurlii'ed 
in  point  of  interest,  if  disqualified  at  ell,  as  if  be  were  i-.ctually 
such  :  assuming  bhu  therefore  to  be  a  discoverer,  the  question  is, 
AVhether  lie  be  disqualified  on  that  ground  ?  I  should  buve  little 
difficulty,  if  Ibis  were  o  cuse  at  coinnio>\  law,  in  saying,  that  y 
person  obtaining  a  verdict  by  his  own  evidence,  which  will 
enure  to  his  own  benefit,  not  merely  opoii  a  probable  r.nd  con- 
tingent expectation  that  such  \vill  be  tde  eftoct  of  htn  testimony, 
but  where  it  is  the  immediate  nod  natural  effect  of  it,  is  a  per  ;on 
at  common  law  interested  in  the  event,  and  tnereiore  disqualified 
in  the  matter  respecting  which  such  testimony  is  given.  The 

£  182  ]  case  of  Bent  v.  Baker  (a)  is  an  authority  in  point  lu  disqualify  a 
man  from  giving  evidence  who  is  interested  iu  the  subject  matter 
of  the  suit,  and  where  the  verdict  may  be  made  evidence  for 
him.  But  the  question  here  is,  whether  under  the  pa.-ti- 
cular  provisions  and  policy  of  the  bribery  act  he  be  or  be  not 
a  competent  witness.  Now  looking  no  i'urther  than  the  case  of 
Bush  v.  Railing  (b)  which  lies  before  me,  it  is  tbei-e  decided  by 
judges  of  the  highest  learning  and  talents,  Lord  C.  J.  Ryder  (c), 
and  the  Judges  Denison,  Foster,  and  t Pit/not,  who  bad  consi- 
dered the  subject  with  the  greatest  attention,  that  a  person  strutt- 
ing in  that  situation  is  a  competent  witness.  The  case  of  Pl.iUips 
v.  Fowler  before  Lord  C.  J.  Eyre,  there  cited,  goes  to  establish 
the  same  point.  It  is  indeed  extraordinary  thai  ihe  objection 
that  such  a  witness  was  a  particeps  criminis  should  have  occa- 
sioned any  doubt,  after  the  determination  in  tlie  case  of  The  King 
v.  Rockwood  (d)  by  Lord  Holt,  and  other  cases  of  the  like  na- 
ture. There  are  many  cases  where,  though  the  tendency  of  a 

(a)  3  Term.  Rep.  27.   and  vide   Bell  v.  Harwood,  ilr.  308.    and   Smith  v.  Prager, 
7  Term  Rep.  69. 
(&)  Sayer,  289. 

(c)  Lord  C.  J,  Ryder  was  dead  when  the  judgment  vras  delivered  ;  1>ut  M.  Justice 
Deniton  in  delivering  the  opinion  of  Ihe  Court  stated  that  the  Ld.  C.  J.  had  concurred 
iu  opinion  with  the  rest  of  the  Court. 

(d)  4  St.  Tr.  684—6. 
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man's  evidence  be  to  promote  his  own  sdvanlage,  or  to  give  him  1803. 
3  certain  reward,  yet  he  is  a  competent  witness.  It  is  argued 
however,  that  there  is  a  distinction  between  civil  and  crimi- 
nal cases  in  this  respect,  Avhich  lias  been  nu'ch  pressed  at 
the  bnr.  Bi-l  whatever  weight  there  nay  be  in  this  distinc- 
tion, n->d  though  this  be  in  the  shape  of  a  civil  cction,  il 
may  be  asked  whether,  since  it  is  brought  to  recover  a 
penalty  of  500/.,  ?nJ  where  a  conviction  is  followed  by 
certain  incapacities  (a),  it  be  not  so  much  of  a  criminal  natcre  [  183  ] 
as  lo  bring  it  within  the  principle  of  The  King  v.  Teasdale  (£). 
I  do  not  however  rest  on  ihis  ground,  b'.'t  on  the  statute.  And 
I  consider  this  as  falling  within  another  class  of  cases,  where  a 
man  is  made  a  witness  by  legislative  decK  ration.  By  s.  8.  of 
the  bribery  act  it  is  enacted,  that  any  offender  within  the  ace 
discovering  within  a  certain  time  a-iy  other  (/-Tender  within  the 
act,  sothottbe  person  so  discovered  be  therei  pen  convicted,  t'te 
discoverer,  not  having  been  before  that  time  himself  convicted 
of  the  offence,  shall  be  indemnified  and  discharged  from  all  pe- 
nalties and  disabilities  incurred  under  the  act;  that  is,  he  shall 
have  the  benefit  of  usiog  the  verdicl  against  ihe  oiher  offender 
for  lii ",  own  indemnity.  Now  it  is  not  probable  thai  the  Legis- 
lature would  have  made  that  provision  with  regard  to  a  disco- 
verer, unless  they  had  intended  he  should  be  a  witness  :  for  if 
lie  were  not,  such  a.  provision  would  be  ahiost  nugatory  add 
useless  :  it  woald  be  holding  oul  an  inducemeat  for  parties  to 
maT  e  a  discovery,  and  when  made,  they  vould  I^e  precluded 
the  benefit  x)f  it.  I  think  therefore  that  the  statute  has  given  a 
parliamentary  capacitation  lo  the  witness  through  whom  the  fact 
is  discovered,  and  who  might  otherwise  at  comi.ion  law  have 
been  incapacitated.  His  Lordship  also  alluded  to  the  case  of  the 
party  robbed  admitted  as  a  witness  in  an  action  against  the  hun- 
dred, upon  the  staiute  of  Winton  (f),  and  other  cases  of  the 
same  kind  which  Iv.d  beeo  mentioned  in  the  argument.  Sup- 
posing thea  Sir  H.  V.  Tempest  to  be  a  competent  witness, 
which  was  the  first  thing  to  be  determined,  the  remaining 
question  is,  Whether  the  evidence  as  left  to  the  jury  did 
not  so  far  preponderate  against  the  p'ainilff,  that  is  is  fit  it  [  184  ] 
should  go  to  the  consideration  of  a  second  jury.  Here  his  Lord- 
ship took  a  review  of  the  evidence,  which  turned  upon  the  qpes- 
£ion  of  collusion,  and  concluded  that  the  cause  ought  to  go 

(a)  Vide  2  Geo.  2.  c.  25.  s.  7.  i.  c.  voting  for  members  of  parliament,  or  holding 
any  corporate  office. 

(?>)  3  Espin.  N.  P.  Cas.  (V)  13  Ed.  1.  it.  '2.  c.  1, 2. 

to 
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1803.       to  the  consideration  of  another  jury  ;  saying,  that  it  was  not 
enough  that  the  witness  deposed  truly  as  to  the  fact  of  a  confes- 
s*on  °^  Bribery  made  by  the  defendant,  but  they  should  be  satis- 
SIUPLET.    fied  of  the  truth  of  the  fact  itself  of  such  bribery. 

LAWRENCE  J.  («fl  As  to  the  adinissibility  of  Sir  H.  V.  Tempest 

as  a  witness,  from  the  construction  which  ought  to  be  put  upon 

the  statute,  I  think  he  was  a  competent  witness  in  this  case. 

An  action  of  this  sort  (6)  was  brought  before  me  when  I  was 

upon  the  last  Oxford  circuit,  against  a  man  who,  in  the  streets  of 

Leominster,  solicited  a  bribe  for  his  vote  of  Mr.  Kinnard,  and 

another  gentleman  who  was  a  candidate  with  him.  Mr.  Kinnard 

was  called  as  a  witness,  and  it  appeared  from  his  evidence  that 

an  action  was  brought  against  him  for  bribery,  and  was  at  issue. 

He  appeared,  therefore,  to  have  so  direct  an  interest  in  that 

cause,  that  I  conceived  he  was  not  an  admissible  witness,  and  1 

rejected  him.     At   that  time  I  was  not  aware  of  the  decisions 

made  on  the  statute.     And,  if  1  remember  right,  the  distinction 

then  taken  was  this  ;  that  though  a  man  were  liable  to  such  an 

action,  yet,  where  no  action  was  then  brought,  he  was  not  dis- 

qualified from  being  a  witness  ;  because,  although  he  were  in  a 

situation  amenable  to  such  an  action,  yet,  as  it  was  uncertain 

whether  that  action  might  be  brought  or  not,  it  was  not  that  sort 

of  interest  which  disqualified  him,  but  that  where  an  action  was 

pending  he  had  so  direct  an  interest  in  it  that  he  could  not  be  ex- 

amined as  a  witness.    On  a  motion  for  a  new  trial,  that  point  was 

f  185  ]    uot  decided,  but  it  went  off  on  another  ground,  and  therefore  the 

Court  did  not  think  it  necessary  to  decide  the  point.     Then  as 

to  the  cases  that  have  been  cited,  and  which  have  been  under 

the  consideration  of  the  Court  at  different  periods  ;  in  the  case  of 

Bush  v.  Railing  (c),  the  Court  held  that  the  statute  made  such  a 

person  a  witness  notwithstanding  his  interest.     And  that  case 

seems  to  be  agreeable  to  the  other  which  was  cited,  Mead  v. 

Robinson  (d),  of  which  I  have  the  manuscript  note  ;  according  to 

which  Mr.  J.  Abney  conceived  that  the  objection  went  merely  to 

his  credit,  and  not  to  his  competency.     The  other  Judges   put 

it  on  the  ground  that  the  two  years  had  expired.     These  cases, 

I  think,  have  decided  that  a  person  who  is  a  discoverer  is  a  com- 

petent witness  ;   and  therefore  Sir  H.  F.  Tempest  was  properly 

admitted  ;  supposing,  in  this  case,  that  which  may  be  matter  of 


(a}  Mr.  Justice  Gro«e  was  not  in  court  at  this  time. 
(t)  Edward*  v.  Evtinii,  5  l-'.ar-t,  451. 

(f)  Suycr,  28l».  (d)  U'ltth,  422. 
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consideration,  that  he  was  a  discoverer.  The  next  question  will  ^* 

be,  Whether  it  be  proper  to  send  this  case  to  the  consideration  ,  HEWARD 
of  another  jury?  When  first  this  matter  was  moved,  I  doubted  against 
whether  I  gave  correct  directions  to  the  jury.  As  the  defendant  SHIPLEY. 
thought  proper  to  confess  that  he  was  bribed,  itwas  not  made  any 
question  to  the  jury  whether  he  spoke  what  was  true;  I  thinking 
it  would  do  no  mischief  to  any  other  person ;  and  that  if  the 
defendant  chose  deliberately  to  make  a  confession,  which  con- 
fession was  fairly  given  in  evidence,  whether  it  were  correctly 
true  or  not,  at  least  that  he  would  have  no  reason  to  complain, 
and  that  no  others  could  complain.  But  on  further  consider- 
ation of  the  effect  of  such  confession  on  the  rights  of  others, 
although  the  defendant  himself,  against  whom  a  verdict  was 
given,  could  have  no  right  to  complain  of  it,  I  do  not  think 
that  that  was  the  correct  way  of  viewing  the  case;  because  great  *- 
difficulties  may  be  thrown  in  the  way  of  persons  who  may  be 
plaintiffs  against  Sir  H.  V.  Tempest  to  get  rid  of  the  fraud,  if  it 
be  such  ;  and  if  the  Court  have  reason  to  think  this  is  a  contri- 
vance of  Sir  H.  V.  Tempest  for  the  purpose  of  bringing  forward 
that  which  is  no  bribe  in  order  to  protect  himself,  the  Court 
ought  to  remit  it  to  another  jury,  that  it  may  be  seen  whether 
or  no  this  man  has  stated  what  is  true,  or  whether  it  is  not  all 
misrepresentation  and  contrivance  to  answer  the  purpose  of  in- 
demnity and  protection  against  actions  that  may  be  brought 
against  the  witness.  He  then  alluded  to  the  circumstances  of 
the  case,  and  the  parties  to  the  action,  which  raised  a  suspicion 
of  collusion,  and  required  the  consideration  of  another  jury. 

LE  BLANC  J.  I  think  there  ought  to  be  a  new  trial  in  this 
case.  And  it  cannot  be  necessary,  after  the  determinations  that 
have  been  cited  at  the  bar,  to  say  much  with  respect  to  the  ad- 
missibility  of  a  witness  in  the  situation  of  a  discoverer.  What- 
ever may  be  the  situation  of  a  person  having  such  an  interest, 
independent  of  the  statute,  yet  I  think,  from  the  necessary  con- 
struction of  the  statute,  it  is  clearly  to  be  inferred  that  it  meant 
to  make  the  party  a  competent  witness,  who  should  make  the 
discovery.  It  is  clear,  from  the  clauses  of  that  act,  that  the  object 
of  the  legislature  was  to  bring  to  light  those  transactions  that  pass- 
ed only  in  secret  between  the  person  giving  and  the  person  receiv- 
ing the  bribe.  And  the  statute  holds  out  an  encouragement  to 
persons  receiving  the  bribe  to  convict  those  who  gave  it.  Now  that 
can  only  be  done  by  the  persons  who  received  it.  And  there- 
fore, from  the  whole  taken  together,  it  appears  clearly  from 
the  act,  while  it  held  out  this  indemnity  to  the  person  making 

the 
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1603.        the  discovery,  it  bad  in  contemplation  that  such  fl  person  should 
be  -admitted  as  a  competent  witness  to  prove  the  fact  at  the  trial. 
TiiaJ  such  has  been   «he  opinion  of  the  Judges  on  lhat  point, 
Siiii-LEY.    seems,  I  lliink,   lo  have  been  taken  for  granted,  though  not  laid 
down  in  positive  terms.     And,  in  addition  to  that,  notwithstand- 
ing Ihe  number  of  cases  thai  have  been  tried  on  such  evidence, 
no  objection  of  Ibis  sort  li.'.s  been  taken  to  the  testimony  of  such 
persons.     With  respect   lo  Sir  II.  V.  Tempest,  looking  at  the 
case  in  another  point  of  view,  it  presents  great  doubts  whether 
if  the  verdict  should  M,MH|,  it  coold  operate  as  an  indemnity 
against  any  action  brought  against  him.     It  seems  to  be  clear 
it  ought  to  go  before  another  jury  for  their  revision.     The  cir- 
cumstances of  the  case  are  pregnant  with  contrivance,  Sec.     But 
as  the  charge  in  this  case  is  of  extensive  consequence  relating  to 
the  administration  of  the  justice  of  the  country,  the  public  are 
more  interested  than  the  parties  litigating;  and  therefore  it  is 
material,  lest   such  n  contrivance  should  pievarl  in  a  comt  of 
Justice,  that  this  matter  should  undergo  the  fullest  consideration 
that  can  be  given  to  it.     I  do  not  consider  it  as  a  case  between 
one  Herrard,  who  pppears  as  a  plaintiff,  and  one  Shipley,    who 
confessed  himself  guilty  of  the  offence;  bus  as  a  case  where 
neither  of'tbosetwo  parlies  has  an  interest;  and  where  there  are 
other  actors,  who  have  a  more  extensive  interest  and  concern 
than  these  two  parties  :  and  it  is  necessary,  therefore,  considering 
tke  consequences   of  this  action,  that  this  case  should  be  sifted 
and  folly  considered. 

Rules  absolute. 


[  188  ] 


A  cognovit 
containing  any 
matter  of  a- 
greemtut  as  lo 
take  the  debt 
bij  instalments, 
ought  tn  have 
an  agreement 
stamp  ;  and  if 
it  have  not, 
proceedings 
may  be  set 
aside  .'or  irre- 
gularity. 


RKARDOX  against  SWABY(«). 

a  motion  to  set  aside  proceedings  for  irregularity,  one  of 
the  irregularities  slated  was,  that  the  cognovit  on  which 
judgment  had  been  signed  and  execution  issued,  was  notstamped: 
which  was  contended  on  the  other  side  not  to  be  an  irregularity. 
But 

The  Court  thought  otherwise,  and  made  the  rule  absolute  ;  it 
appearing  that  the  cognovit  contained  an  agreement  to  lake  the 
debt  by  instalments,  which  therefore  ought  to  have  been  stamped, 
upon  the  authority  of  Ames  \.Hill  (b):  though  a  mere  cognovit 
without  any  matter  of  agreement  did  not  require  a  stamp. 

(a)  Ex  relatione  Mr.  Groves,  in  Eatfer  term  last ;  at  a  time  when  I  was  not  in  co««. 
(/,)  a  Jios.f  Pull.  ISO. 
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In  the  Forty-fourth  Year  of  the  Reign  of  GEORGE  III. 


GRANT  against  FAGAN. 

.  Km.  7tb. 

TEKYLL  moved  to  enlarge  the  time  for  the  bail  to  render  The  time  for 

their  principal,  upon  an  affidavit  that  the  principal,  who  thei/princfpai 
was  in  France,  and  about  to  return  to  this  country,  had  been  "ill  not  be  en- 
detained  as  a  prisoner  of  war  under  the  late  edict  of  the  French  08ffhe  urwar^ 
government,  under  which,  contrary  to  the  former  usage  of  na-  rantable  arrest 

'          .  .      J  and  detention 

tions,  they  had  arrested  all  Bntish  subjects  who  happened  to  be  of  the  principal 

in  France  at  the  breaking  out  of  hostilities  between  the  two 

countries.     And  he  compared  this  to  the  cases  where  the  bail  of 

defendants,   sent  out  of  the  kingdom  under  the  alien  act  (a\ 

had  been  relieved;    as  also  where  the  principals,  after  their 

arrest  and  giving  bail,  had  become  peers  (£),  or  members  of    [  190  ] 

(a)  33  Geo.  3.  c.  4.    Vide  Merrick  v.  Voucher,  6  Term  Rep.  50.  and 
Coles  v.  De  Haync,  ib.  52.     So  in  the  case  of  transportation  of  the  prin- 
cipal.     Wood  v.  Mitchell,  ib.  247. 

(b)  Trinder  v.  Shirley,  Dougl.  45. 

VOL.  IV.  L  the 
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1803. 

GllAKT 

againat 
FAG  AX. 


the  House  of  Commons  (o);  in  which,  and  similar  cases,  the  bail 
were  considered  to  be  under  no  imputation  of  laches  ;  it  becom- 
ing out  of  their  power,  without  any  fault  of  theirs,  to  comply 
with  their  undertaking  to  render  the  principals. 

Lord  ELLEN  BOROUGH  C.  J.  In  all  those  cases  the  render 
becomes  impossible  by  the  act  or  law  of  our  own  State,  which 
excuses  the  performance  of  the  condition  ;  but  there  is  no  case 
where  this  indemnity  has  been  induced  by  the  act  of  a  foreign 
power.  And  as  to  the  incapacity  of  the  bail  to  render  their 
principal,  arising  without  any  default  of  their  own,  the  same 
excuse  might  as  truly  be  made  in  the  case  of  the  sickness  of  the 
principal,  so  as  to  make  him  incapable  of  removing  without 
endangering  his  life,  where,  nevertheless,  the  bail  are  answer- 
able (b). 

Per  Curiam,  Rule  refused. 

(a)  Langridge  v.  Flood,  II.  26  G.  3".  1  Tidd,  152. 
(/;)  Wynn  v.  Petty,  ante,  102. 


Monday, 
Kov.  nh. 

A  contract  en- 
tcicd  into  by  a 
practising  at- 
torney lo  re- 
linquish his  bu- 
siness and  re- 
commend liis 
clients  to  two 
other  attornies 
fur  a  valuable 
consideraiion, 
and  ihat  lie 
would  not  li i in- 
self  [»ractisc  in 
such  business 
within  certain 
limits,  and 
•would  permit 
them  to  make 
use  of  his  name 
iutheii  firm  for 
a  certain  time, 
but  without  his 
interference, 
&c.  was  holden 
to  be  valid  in 
law. 

*[  191  ] 


BUNN,  Executor  of  BUNN,  against  GUY. 

TTPON  a  question  arising  in  the  Court  of  Chancery,  concern- 
the  marshalling  of  assets,  the  following  case  was  sent  by 
the   Lord  Chancellor  for  the  opinion  of  this  Court,  as  to  the 
validity  of  the  securities  after  mentioned. 

*  Mr.  C.  Carpenter  having,  before  the  Gth  of  December  1797, 
been  admitted  and  practising  as  an  attorney  and  solicitor  of 
the  courts  in  London,  agreed  with  Mr.  J.  Bunn  (since  de- 
ceased) and  Mr.  J.  Guy,  who  had  also  been  previously  ad- 
mitted and  were  then  practising  as  such  attornies  and  solicitors, 
in  consideration  of  the  sums  of  money  and  annuity,  &c.  after 
mentioned,  to  relinquish  and  make  over  his  practice  and 
business  to  them  upon  the  conditions  specified  in  the  agree- 
ment hereinafter  set  forth.  Accordingly,  on  the  Gth  of  De- 
cember 1797,  by  articles  of  agreement  duly  stamped,  sealed, 
and  executed  by  C.  Carpenter  on  the  one  part,  and  J.  Bunn 
and  J.  Guy  of  the  other  part,  C^Carpenter,  in  consideration  of 
the  several  sums  of  money  and  annuity  herein-after  mentioned 

lo 
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to  be  paid  and  secured  to  him,  agreed  that  lie  would,  on  the  25th        1803. 
of  the  same  December,  relinquish  and  make  over  unto  J.  Bunn  and         ~ 

JjTJ  V|ff 

J.  Guy  all  benefit  and  advantage  of  his  business  as  an  attorney, 


solicitor,  and  conveyancer,  so  far  as  respected  his  practice  in        GUY. 
the   profession  of  the  law  within  London  and  150  miles  from 
thence,  and  all  his  business  as  agent  for  an  attorney,  &c.    That 
he  (Carpenter)   would  not,    after  the  said  25th  of  December, 
practise  as  an  attorney,  solicitor,  or  conveyancer,  or  as  agent 
for  an  attorney,  within  the  limits  aforesaid,  and  that  he  would 
endeavour,  by  every  means  in  his  power,  to  influence  and  in- 
duce as  many  of  his  clients  as   he  could  (whose  business  he 
thereby    agreed    to   give   up   and  relinquish)  to  become  the 
clients  of  Bunn  and  Guy.     That  he  would,  by  personal  appli- 
cation, writing  circular  letters,  or  otherwise,  introduce  or  en- 
deavour to  introduce  Bunn  and  Guy  to  the  notice  and  favour 
of  all  such  his  clients  ;  and  also  would  permit  them  to  practise 
as  attornies,  &c.  under  the  stile  and  firm  of  Carpenter,  Bunn,  and 
Guy,  for  one  year,  and  afterwards  for  one  year  more  (but  no      >[  182  ] 
longer),    if  Bunn  and  Guy  should  so  long  require  to  use  his 
(Carpenter's)  name  in  such  firm  :  that  he  (Carpenter)  would  not 
claim  any  share  in  the  profit  to  arise  by  such  business,  (except 
certain   business  mentioned  for  the  proprietors  of  Drury-lane 
theatre,    during  the  use  of  his  (Carpenter's)  name,    he  being 
indemnified  against  all  losses  and  risks  to  arise  therefrom  ;  and 
that  Bunn  and  GUI/  should  carry  on  such  business  totally  inde- 
pendent of  him  (Carpenter)  in  as  full,  ample,  and  beneficial  a 
manner  to  all  intents  and  purposes  (except  as  aforesaid)  as  if 
the  name  of  Carpenter  were  not  made  use  of  in  such  business. 
And  in  consideration  of  the  premises  Bunnsmd  Guy  jointly  and 
severally  agreed  with  Carpenter  for  the  payment  to  him,   on  Hie 
said  25th  of  December,  of  100Q/.,  and  for  effectually  securing  to 
him  the  further  sum  of  1000/.  on  the  24th  of  June  1800,  wiih 
interest,  &c.;  and  also  that  they  would  secure  unto  Carpenter, 
his  executors,  &c.  an  annuity  of  GOO/,  for  seven  years  to  com- 
mence from  the  said  25th  of  December  1797  ;  and  that  Bunn 
and  Guyt  so  long  as  they  should  use  Carpenter's   name  in  the 
firm,  would  indemnify  him  from  all  losses  and  risks  that  might 
be  incurred  in  the  course  of  their  practice  ;  that  they  would 
not  do  any  act  whereby  Carpenter  should  become  personally 
liable  for  such  losses  or  risks,  and  particularly  would  not  draw, 
accept,  indorse,  or  negotiate,  any  bill  or  note,  or  become  bail  or 
surely  for  any  person  ;   and  that  if,  contrary  to  such  agreement, 

K  2  they 
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1803.  they  should  become  or  undertake  to  become  bail,  the  ge- 
neral partnership  property  of  Bunn  and  Guy  should  be  con- 
sidered  as  primarily  liable  to  make  good  to  Carpenter  all 


GUY.  losses  incurred  by  reason  thereof;  and  all  the  other  property 
of  Bunn  and  Guy  should  be  secondarily  liable  to  make  good 
the  same.  And  it  was  also  agreed  that,  if  Bunn  and  Guy 
[  193  ]  should  make  default  for  21  days  in  payment  of  the  said  1000/. 
on  the  24th  of  June  1800,  or  the  interest  thereof,  or  the  said 
annuity  of  600/.  on  the  days  and  in  the  manner  therein  men- 
tioned, it  should  be  lawful  for  Carpenter,  by  giving  one 
month's  notice,  again  to  resume  the  business  therein  agreed 
to  be  relinquished,  and  to  conduct  Ihe  same  for  his  own 
benefit,  exclusive  of  Bunn  and  Guy,  as  if  the  said  agreement 
Lad  not  been  made.  In  pursuance  of  the  said  articles  Bunn 
and  Guy,  together  with  two  sureties,  by  bond,  dated  Gth 
December  1797,  became  jointly  and  severally  bound  to  Car- 
penter iii  the  penal  sum  of  10,400/  conditioned  to  be  void  on 
performance,  &c.  of  the  said  articles.  And  the  same  parties, 
by  another  bond,  dated  the  27th  of  December  1797,  became 
jointly  and  severally  bound  to  Carpenter  in  a  like  penal  sum  of 
10,400/.,  with  a  condition  to  be  void  on  payment  to  Carpenter 
of  1000Z.  on  the  24th  of  June  1800,  with  interest  half-yearly 
until  paid,  and  also  for  the  payment  to  Carpenter  of  the  further 
sum  of  4,200/.,  by  half-yearly  payments  of  300/.  each,  being  the 
half-yearly  payment  of  the  said  annuity  of  600/.  in  the  articles 
mentioned.  A  large  part  of  the  said  money  stipulated  by  the 
articles  and  bonds  to  be  paid  to  Carpenter  remaining  unpaid,  the 
question  referred  by  the  Lord  Chancellor  to  this  Court  was, 
Whether  such  contract  or  agreement  were  good  in  law,  so  that 
Q  Carpenter  could  recover  such  money  in  an  action  against  the 
said  Bunn  and  Guy  ? 

This  case  was  argued  in  the  last  term,  when 

//.  Martin  for  the  plaintiff,  after  stating  the  question  to  be, 
Whether  this  were  a  legal  debt  ?  [because  if  it  were,  being 
among  the  specialty  debts,  it  would  acquire  a  priority  in  the 
[  194  ]  marshalling  of  assets]  contended,  that  the  contract  itself  was 
void  for  want  of  any  or  a  legal  consideration.  Three  things 
were  to  be  performed  by  Carpenter  ;  1.  The  sale  and  relinquish- 
ment  to  Bunn  and  Guy  of  his  business  as  an  attorney,  &c.  2. 
The  permission  to  Bunn  and  Guy  to  use  his  name  in  their  busi- 
ness. 3.  The  recommendation  of  them  to  his  clients.  But  the 

con- 
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contract  being  entire  in  its  nature,  if  any  of  those  stipulations       1803. 

be  illegal  or  void,  it  avoids  the  whole.     1st,  The  agreement  lo        ~ 

BVSH 
assign  a  business  of  this  nature  is  not  a  sufficient  consideration       against 

to  raise  an  assurapsit  in  law.     It  is  not  like  an  agreement  to        GUY. 
assign  the  trade  or  good-will,  as  it  is  called,   of  a  shop  ;   for  that 
is  an  ideal  value  annexed  to  the  place  :   but  the  good-will  of  an 
attorney's  business  cannot  be  annexed  to  his  chambers,  but  is 
personal,  depending  upon  his  character  for  integrity  and  skill 
in  his  profession :  this,  in  its  nature,  is  incapable  of  being  trans- 
ferred, and  therefore  an  agreement  to  transfer  it  for  a  valuable 
consideration   is  nudum   pacttim.      [Lord  IZllenborough  C.  J. 
A  consideration  of  loss  or  inconvenience  sustained  by  one  party 
at  the  request  of  another  is   as  good  a  consideration  in   law 
for  a  promise  by  such  other  as  a  consideration   of  profit  or 
convenience  to  himself.     Therefore  I  cannot  think  that  you  will 
succeed    on  the  ground  that  this  is   nudum  pactum.]     Then, 
2dly,  the  permission  by  Carpenter  to  B-unn  and  Guy  to  use  his 
name  in  their  business  of  attornies  and  solicitors  avoids  the  con- 
tract, as  contrary  to  the  principles  of  public  policy.     This  rule 
has  been  long  established   in    equity;    and,  as  was   said    by 
Ld.C.  J.  Wilmot  in  Collins  v.  Blanterri  (a),  a  contract  "  to  do 
that  which   is  injurious  to  the  community  is  void  by  the  com- 
mon law."    There  are  many  cases  (b)  in  equity  of  marriage 
brocage  bonds,  which  were  determined  to  be  void  on  the  same      [  195  3 
principle  ;  and  these  are  now  holden  bad  at  law.     Those  cases 
have  not  merely  turned  on  the  ground  that  any  real  imposition 
or  fraud  had  been  practised  on  the  party,  but  because  the  prac- 
tice itself  was  injurious  to  the  public.  [Lord  Ellenborough  C.  J. 
It  will   hardly  be  disputed  with  you  that  if  there  be  any  thing 
contrary  to  the  policy  of  the  law  in  this  contract,  it  will  avoid 
it :  but  shew  that  that  is  the  case  here.]     Great  public  incon- 
venience must  arise  from  such  contracts.      A  permission  to 
another  to  use  an  attorney's  name  in  business  is  contrary  to  his 
duty  as  an  officer  of  the  Court.     It  is  a  personal  trust  reposed 
in  him  on  the  credit  of  his  good  character  and  ability,  to  se- 
cure which  many  regulations  have  been  made.     The   rules  of 
law  in  pleading,  and  the  regulations  of  practice  in  a  variety  of 
instances,   require  the  name  of  the  party's   attorney  to  be  set 
forth,  and  the  necessary  control  of  the  Courts  over  their  prac- 
titioners requires  that  it  should  be  so  :   but  this  contract  is  cal- 

(a)  2  mis.  350.  (l>)  Vide  15  Fin.  Abr.  26*4,  &o. 

L  4  oulated 
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1803.  culaled  to  evade  that  duty  and  responsibility.  [Lord  Ellen- 
borough  C.  J.  Observe  that  this  is  only  a  permission  to  practise 
under  the  firm  of  Carpenter,  Bunn  and  Guy:  it  is  not  an  autho- 


GUY.  r'ly  to  Bunn  and  Guy  to  use  Carpenters  name  as  an  attorney 
in  court.  A  party  could  not  plead  in  the  name  of  thcjirm.] 
3dly,  The  agreement  by  Carpenter  to  recommend  his  clients  to 

B.  and  G.  is  contrary  to  morality  ;  and  therefore   the  law  will 
not  raise  an  assurapsit  on  such  a  consideration.     In  Morris  v. 
M'Culloch  (a),  Lord  Henley  C.   held  that  a  contract  to  give  a 
premium  for  a  man's  interest  to  procure  another  an   oflice   of 
trust  or  service  under  Government  was  a  contract  of  turpitude, 
and  void.     Nothing  turned  there  upon  the  distinction  between 
an  office  and  a  bare  trust.     The  same  principle  extends  equally 

[  196  ]  to  avoid  a  pecuniary  contract  for  recommending  another  to  a 
situation  of  trust,  especially  one  wherein  the  public  have  a 
deep  concern.  It  is  immoral  and  illegal  in  its  very  nature; 
because  it  can  only  be  performed  by  a  fraud  upon  the  person  on 
•whom  such  recommendation  is  to  operate.  The  representation 
to  be  made  in  such  a  case  must  be  a  false  one  :  or  at  least  there 
is  a  temptation  to  represent  falsely  for  the  sake  of  the  reward. 
That  principle  governed  Blachford  v.  Preston  (b),  where  a 
sale,  by  the  owner,  of  the  command  of  a  ship  employed  in  the 
East  India  Company's  service  was  deemed  illegal,  and  no  foun- 
dation for  an  action.  It  is  true  that  such  a  sale  was  also  in  con- 
travention of  the  by-laws  of  the  Company  ;  but  the  Court  decided 
on  a  broader  ground,  that  no  action  could  arise  out  of  a  contract 
in  fraud  and  prejudice  of  third  persons.  [Lord  Ellenborough 

C.  J.     Must  it  not  be  understood  that  the  recommendation  was 
to  be  made  upon  the  assumption  that  Bunn  and  Guy  continued 
worthy  of  it?   and  if  they  had  not,  would  it  not  have  absolved 
Carpenter  from  his   undertaking  to  recommend  them?]     The 
stipulation  is  positive,  without  any  such  reserve,  and  the  tempt- 
ation to  deceive  is  nearly  as  strong. 

Marryat  contra.  If  the  possibility  of  an  abuse  arising  out  of 
a  contract  were  sufficient  to  avoid  it  at  common  law,  it  would  not 
have  been-necessary,  as  it  was  thought  to  be,  for  the  legislature 
to  interfere  by  express  prohibition  in  several  instances;  such  as 
wager  policies,  stock  bargains,  &c.  It  would  have  been  sufficient 
to  have  shewn  that  such  contracts  were  from  their  nature  open  to 
those  abuses  against  which  the  particular  provisions  were  levelled. 
[  197  ]  It  is  enough  that  there  is  no  vice  or  impolicy  in  the  particular 

(a)  Ambl.  434.  (ft)  3  Term  Rep.  89. 

contract 
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contract  in   question  ;  no   stipulation  to  defraud  or  prejudice       1803. 
any  third  person  ;  nothing  in  contravention  of  the  common  or        J7~^ 
statute  law  ;  nothing  which  goes  to  infringe  the  rules  of  Courts  ; 


no  assumptio  falsi   or  suppressio  veri  bargained  for.     There        GUY. 

is  no  ground   on  which  to  distinguish  this  from  the  common 

case   of  contracts   for   the  sale   of  the  good-will  of  a  trade, 

which,  in  common  experience,  are  enforced  by  actions  at  law 

at  every  Sittings.     The  very  term  good-will  imports  that  the 

purchaser  is   to  have  the  recommendation  of  the  seller  to  his 

customers.     And  in    Crespigny  v.  Witlenoom  (a\  a  proctor's 

resigning  his   situation  and  business  in  Doctors  Commons  in 

favour  of  another  was  expressly  considered  as  a  good  consider- 

ation   for  the  grant  of  an  annuity.     [Lawrence  J.     The  point 

there  immediately  under  the  consideration  of  the  Court  was, 

whether  such  a  contract  were  within   the   annuity  act  ?     No 

question  was  made  on  the  other  ground.]     The   giving  up  of  a 

man's  trade  is  recognized  as  a  legal  consideration  for  a  promise 

in  Mitchell  v.  Reynolds  (b)  ;  as  a  contract  in  restraint  of  trade 

in  a  particular  place,    or   for  a  certain  time,   has    also   been 

holden  (c)  binding  if  upon  good  consideration.     And  though 

trade  in  general  may  not  be  so  important  a  concern  as  the  duty 

of  an  attorney,  yet  the  principle  of  all  these  cases  is  alike.     It 

might  have  been  different  if  there  were  a  stipulation  here  for 

any  undue  or  fraudulent  representation  or  practice.      But  it 

does  not  appear  that  he  was  not  to  assist  them.     In  some  in- 

stances he  was    to    participate  in  the  profits.      [Lord  Ellen- 

borough  C.  J.     It  is  stipulated  in  general  that  7>.  and  G.  were 

to  carry  on  the  business  independent  of  Carpenter.]     Upon  the       [  193  1 

same  ground  the  continuance  of  the  namo  of  Child  in  the  bank- 

ing-house so  called,  may  be  said  to  be  a  fraud  upon  the  public; 

no  such  person  being  in  the  firm.      While  Carpenters  name 

was  continued  in  the  firm,  and  gave  credit  to  it,  the  law  would 

attach  responsibility  on  him  with  respect  to  third  persons   deal- 

ing on  the  credit  of  it.     He  would  be  Liable  for  palpable  neg- 

lect or  mismanagement  in  the  business  of  those  whom  he  held 

out  to  the  world  as  his  partners  ;  as  in  the  case  of  traders  ;  and 

therefore  the  public  could  not  be  injured.     All  trades  and  busi- 

ness require,  to  a  certain  extent,  a  peculiar  skill,  to  which  those 

(a)  4  Term  Rep.  790.  (ft)  1  P.  Wms.  181.  191. 

(c)  Vide  Colincr  v.  Clarice,  7  Mod.  230.  and  Davis  v.  Mason,  5  Term 
Rep.  118. 

L  4  who 


198  CASES  IN  MICHAELMAS  TERM 

1803.  who  deal  with  the  parties  look  ;  and  therefore  the  objection,  if 
well  founded,  applies  in  principle  to  all  cases  of  this  sort.  This 
against  *s  n°t a  purchase  of  an  office;  for  Bunn  and  Guy  were  in  pos- 
GUY.  session  of  their  official  character  before,  and,  consequently, 
must  have  submitted  to  the  ordinary  examination  of  other 
attornies,  and  been  approved  of  by  those  appointed  to  judge  of 
them,  by  st.2Geo.2.  c.  23.  5.2.  The  lOlh  section  of  the  act 
even  enables  one  attorney  to  prosecute  any  suit  in  the  name  of 
another  with  his  consent  in  writing.  The  same  objection  may 
be  extended  to  the  case  of  partnerships  among  attornies  ;  where 
it  is  not  unfrequent  to  stipulate  with  each  other  for  the  per- 
formance of  certain  parts  of  the  business.  The  duty  of  a  school- 
master is  at  least  as  much  of  a  personal  nature  as  that  of  an 
attorney  :  and  yet  an  agreement  by  ope  schoolmaster  to  resign 
his  situation  in  favour  of  another  was  reckoned  a  good  consider- 
ation for  an  annuity,  in  Hutton  v.  Lewis  (a).  That  also  was 
a  case  upon  the  annuity  act ;  but  if  the  consideration  were  im- 
moral or  illegal  it  would  not  have  sustained  the  grant.  If  the 
possibility  of  recommending  an  unfit  person  to  the  performance 
[  199  ]  of  a  duty  were  an  objection  to  a  contract  for  the  purchase  of 
such  recommendation,  it  might  be  as  well  urged  to  invalidate 
the  sale  of  anadvowson.  The  only  cases  where  agreements  of 
this  nature  have  been  deemed  invalid  have  been  where  they  re- 
lated to  the  appointment  of  officers ;  which  turn  on  the  stat.  5 
&  6  Ed.  6.  c.  16.  Such  as  Parsons  v.  Thompson  (6),  and  Gar- 
forth  v.  Fearoti  (c).  The  case  of  Blachford  v.  Preston  (d),  was 
of  the  same  sort;  being  a  contract  for  the  sale  of  an  appoint- 
ment under  the  East  India  Company,  which  was  in  the  nature 
of  an  office :  and  that  case  also  turned  principally  on  such  sale 
being  an  infringement  of  the  by-laws  of  the  Company,  which  are 
authorized  by  act  of  parliament,  and  are  of  importance  so  great 
as  to  affect  the  interest  o'f  the  public  at  large.  He  also  referred 
to  the  distinction  taken  in  Layng  v.  Payne  (e)  between  cove- 
nants or  conditions  void  by  statute,  and  at  common  law  ;  in  the 
former  case,  if  one  of  such  covenants,  &c.  be  void,  the  contract 
is  void  in  toto ;  in  the  latter,  only  the  illegal  covenant. 

t 

//.  Martin  in  reply,  observed  that  the  argument  drawn  from 

(a)  5  Term  Rep.  639.  (6)  1  H.  Blac.  322. 

(c)  16.327.  (d)  8  Term  Rep.  89. 

(e)  miles,  574.  and  vide  ib.  note  (6)  by  the  Editor,  and  Chcsman  v. 
Rainby,  2  Ld>  Rat/.  U5p. 

the 
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the  interference  of  the  Legislature  to  provide  a  particular  reme-        1803. 
dv  in  particular  cases  might  equally  be  urged  to  prove  that  no 

11-  I-  u    u  -J 

contract  against  public  policy  could  be  set  aside  at  common 


law.  That  this  contract  was  immoral,  because  founded  on  a  GUY 
falsehood  ;  for  thereby  Carpenter  agrees  to  hold  himself  out  to 
the  world  as  a»partner  with  B.  and  G.  to  recommend  them  to 
business,  while  he  privately  stipulates  with  them  that  he  will 
not  interfere  in  the  management  of  the  business.  But  if  the 
agreement  were  to  be  considered  as  no  more  than  a  mere  recom-  C  ~ 
mendation,  so  long  as  they  deserved  it  ;  that  has  never  yet  been. 
holden  to  be  a  sufficient  consideration  to  raise  an  assumpsit. 
[Lawrence  J.  The  question  here  arises  upon  a  deed;  and  can 
we  enter  into  the  question  of  what  would  be  a  sufficient  consi- 
deration to  raise  an  assumpsit,  on  the  construction  of  a  deed? 
Le  Blanc  J.  A  deed  is  open  to  the  objection  of  being  founded 
on  a  bad  consideration  :  but  I  doubt  whether  it  is  open  to  the 
objection  of  want  of  a  good  consideration.]  He  then  observed, 
that  the  cases  of  Parsons  v.  Thompson  (a),  and  Garforth  v. 
fefli-ou  (b),  were  actions  of  assumpsit,  and  not  on  the  stat.  5 
&  .6  Ed.  6.,  and  referred  to  Haneington  v.  Du  Chatel  (c) 
where  Lord  Thurlow  C.  granted  a  perpetual  injunction  against 
suing  upon  a  bond  for  the  purchase  of  an  office,  though  not 
within  the  statute,  merely*  on  the  ground  of  such  a  contract 
being  against  public  policy. 

Tite  Court  said,  they  would  consider  the  case,  and  certify  their 
opinion.  And  in  this  term  the  following  certificate  was  sent  to 
the  Lord  Chancellor. 

This  case  has  been  argued  before  us  by  counsel  :  we  have  con- 
sidered it,  and  are  of  opinion  that  the  contract  or  agreement  of 
the  6th  of  December  1797,  stated  in  the  above  case,  is  good  in 
law  ;  so  that  the  said  Charles  Carpenter  could  recover  the  money 
therein  mentioned  in  an  action  against  the  said  John  Bunn  and 
John  Guy. 

ELLENBOROUGH. 
7th  November  1803.  N.  GROSE. 

S.  LAWRENCE. 
S.  LE  BLANC. 

(a)  I  H.  Blue.  322.        (/;)  Ib.  327.        (c)  1  Bro.  Ch.  Cos.  125. 
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A  trader,  be- 
fore  marri.ige, 
agrees  by  parol 


intended  wife; 
which  stock, 
it  appeared 
afterwards,  a- 
oiounted  then 
to  450/.  o  per 
cents,  but  in 
the  marriage 
articles  it  was 
Mated  to  be 
S-Wl.  stock  ; 
and  the  deed 
executed  after 
marriage  set- 
tled the  same 
sum  :  this  mis- 
take (proved 


SHAW  and  Another,  Assignees  of  HILL,  a  Bankrupt, 
against  JAKEMAN.        • 

IIS  was  an  action  of  assumpsit  for  money  had  and  re- 
ceived by  the  defendant,  in  one  count,   to  the  use  of  the 
bankrupt,  and  in  another,  to  the  use  of  the  assignees.     At  the 
trial  before  Lord  Edenboroug/t  C.  J.  at  the  sittings  after  lasl 
Easter  term  at  Westminster,  the  facts  appeared  to  be,   that  Hill 
before   his   bankruptcy,    being    abont    to     marry    .Jnkemans 
daughter,  the  defendant  refused  his  assent  unless  Hill  would 
settle  all  his  stock  upon  her ;   and  accordingly,  by  a  written 
agreement  made  on  the  3d  of  August  1802,  between  Hill  and 
Jakeman,    the  defendant,  which  recited  the  intended  marriage, 
it  was  stipulated  that  the  sum  of  340/.  3  per  cents,  then   stand- 
ing in  HilCs  name,  should  be  sold  out  or  transferred  to  trustees 
for  the  use  of  Sarah  Jakeman,  (the  defendant's  daughter,)  and 
the  maintenance  of  any  child  or  children  of  the  marriage.     And 
1    it  was  further  agreed  that  a  regular  deed  of  trust  for  that  pur- 
pose should  be  prepared  and  executed,  and  that  the  defendant 
and  one  J.  F.   should   be  the  trustees.     This  was  *  signed   by 
Hill  and  the  defendant,  and  witnessed  by  two  witnesses,   one 
edfrom'thelat-  of  whom,   Fletcher,  prepared   the  instrument.     The  marriage 
ter  giving  the     took  place  on  the  22d  of  August  1802,  and  a  regular  deed   of 

suiuol  340/.  as 

thcwi/ueofthe  trust  was  afterwards  executed  on  the  29th  of  November  between 
aMha'uil'ue,^  *ue  same  parlies  and  the  trustees,  in  pursuance  of  the  articles, 
and  the  other  under  the  circumstances  after  mentioned.  Upon  the  produc- 

selting  it  down 

as  tlie  amount  of  the  stock  itself)  was  admitted  and  agreed  by  the  bankrupt,  after  his  bankruptcy  and 
absconding,  to  be  rectified  by  the  alteration  of  the  sum  as  it  stood  in  the  articles  and  the  deed  from 
340/.  stuck  to  450i.  stock  ;  which  was  accordingly  done,  and  the  instrument  re-executed,  with  the  con- 
sent of  the  bankrupt  and  his  wife,  and  the  trustees  :  and  the  whole  stock  haung  been  sold  out  by  the 
bankrupt  before  his  bankruptcy,  and  the  amount  paid  into  the  hands  qf  the  trustees  before  such  altera- 
tion, who  alter  the  bankruptcy  purchased  other  stock  with  the  money:  held  that,  however  such  an  alter- 
ation might  avoid  the  instruments  if  done  with  the  consent  of  the  parties  interested  ;  yet,  inasmuch  as 
one  of  the  parties,  the  feme  covert  (to  whom  no  fraud  was  imputed),  was  incapable,  by  such  consent, 
of  exonerating  the  trustees  from  the  performance  of  the  trust ;  but  equity  would  probably  set  up  a:;ain 
the  destroyed  instruments  in  her  favour;  the  trustees,  who  had  received  such  money  under  the  instru- 
ments when  they  existed  in  a  valid  form,  held  the  same  subject  to  the  purpose  of  the  trust,  and  not  for 
the  benefit  of  the  bankrupt's  estate  ;  and  that  the  assignees  could  not  recover  in  assumpsit  from  the 
trustees  the  value  of  the  slock  originally  included  in  the  marriage  articles  and  deed,  but  only  the  sur- 
plus: and  s'.r.i  arplus  they  were  entitled  to  recover  at  law  ;  the  agreement  for  the  settlement  of  the 
whole  stock  noi.  !>  \n^  evidenced  by  writ  Ing  before  marriage  within  the  statute  of  frauds  ;  but  being  the 
subject  of  eq.vit.  b!<  jurisdiction  only,  under  the  circumstances. 


wit- 
ness  who  pre- 

amiby  the'  *  ' 
bankrupt,  to 

have  ori-inat- 


*[  202  ] 


lion 
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tion  of  the  articles  and  the  deed  at  the  trial,   they  appeared  to        1803. 
have  been  altered  from  the  form  in  which  they  were  originally 


drawn,  by  the  substitution  of  4507.  3  per  cents,  as  the  sum  set-  against 
tied,  instead  of  3407.  3  per  cents  ;  and  there  was  a  further  alte-  JAKEMAX. 
ration  in  the  de§d  by  the  insertion  of  a  recital  of  the  articles, 
which  had  been  originally  omitted  ;  and  these  alterations  were 
proved  to  have  been  made  about  a  week  after  the  said  29th  of 
November,  when  both  the  articles  and  the  deed  were  re-executed 
wilh  the  consent  of  nil  the  same  parties  anpl  trustees,  and  in  the 
presence  of  them  and  of  the  subscribing  witnesses.  And  the  oc- 
casion of  this  alteration  was  staled  to  be,  that  a  mistake  had 
been  made  in  the  sum  mentioned  m  the  articles  and  in  the  deed 
as  the  amount  of  the  settled  stock,  namely  in  stating  it  at  3407. 
three  per  cents,  instead  of  4507.  three  per  cenls,  (which  was 
proved  to  be  the  real  amount  of  the  stock  possessed  by  Hill  at 
the  time  before  his  marriage);  which  mistake  Fletcher  the  sub- 
scribing witness  upon  his  examination  explained  to  have  arisen 
in  consequence  of  Hill  having,  when  the  agreement  was  pre- 
paring, given  in  the  real  sterling  value  of  the  stock,  which  at 
'that  time  was  3407.  instead  of  the  gross  nominal  value  of  it  as 
stock  which  was  4507.,  which  3407.  so  mentioned  by  Hill  at  the 
time  was  supposed  by  the  witness  who  prepared  the  agreement 
to  be  the  amount  in  stock  and  not  in  money,  as  Hill  had  com- 
puted it.  And  this  was  fully  explained  to  the  parties  when  the  [  203  ] 
alteration  was  made.  On  the  19th  of  November  1802  Hill  sold 
out  the  whole  stock,  and  paid  the  amount  to  the  defendant 
Jakeman  as  a  trustee,  who  therewith  purchased  other  stock  on 
the  2d  of  Dece-.nber  following.  On  the  said  29th  of  November, 
the  day  on  which  the  deed  of  settlement  was  executed,  and  im- 
mediately after  such  execution,  Hill  committed  an  act  of  bank- 
ruptcy by  absconding.  A  verdict  was  found  for  the  plainliif  for 
3047. 17s.,  subject  to  the  opinion  of  the  Court  on  two  Objections 
taken  at  the  trial ;  1st,  that  by  the  alteration  in  the  articles  and 
in  the  deed  they  were  rendered  void  :  or,  2dly,  that  if  the  par- 
ties, circumstanced  as  they  then  were,  were  authorized  to  make 
such  alteration ;  yet  it  operated  as  a  new  agreement,  and  there- 
fore the  instruments  were  not  available  in  evidence  without 
being  re-stamped.  A  rule  was  obtained  in  the  last  term,  calling 
upon  the  plaintiffs  to  shew  cause  why  the  verdict  should  not  be 
set  aside,  and  a  new  trial  had. 

Gibbs  and  Marryatt  now  shewed  cause,     1st,  The  deed  ex- 
ecuted 
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1803.       edited  by  /////  after  his  marriage  cannot  be  good  as  against 
"  creditors  («),  unless  warranted  by  the  articles  before  marriage. 

against      Bat  the  deed  as  it  uow  stands  is  different  from  the  articles  in 
JAKEMAN.    the  form  in  which  they  existed  before  the  marriage  ;  and  by  the 
alteration  which  had  been  made  in  both  thet  instruments  they 
are  absolutely  avoided,  and  not  merely  null  for  the  excess  of 
the  sum  beyond  what  was  originally  inserted  in  them  :  accord- 
ing to  the  doctrine  in  Master  v.  Miller  (b\  where  an  altera- 
tion in  the  date  of  a  bill  of  exchange  which  accelerated  the  day 
of  payment  was  holden  to  avoid  the  instrument  in  toto.     For 
L  2"*  J      otherwise,  as  was  there  justly  observed  by  Lord  Kem/on,  per- 
sons would  take  the  chance  of  committing  a  fraud,  if  it  might 
be  incurred  without  incurring  any  risk  though  delected.     If  it 
be  said  that  such   alteration  may  be  made,  provided  all  the 
parties  interested  consent ;  the  answer  is,  that  at  the  time  when 
the   alteration  was  made,  the  creditors  of  the  bankrupt  were 
parties  interested,  and   they  did  not  consent.     The  alteration 
was  made  by  Hill  in  contemplation  of  the  act  of  bankruptcy 
with  which    it    was  immediately  accompanied,   and   his    pro- 
perty at  that  time  afterwards  vested  by  relation  in  his  assig- 
nees.    But,  2dly,   Supposing  that  these  parties   had    a  right 
to  make  the  alteration,  yet  the  effect  of  the  alteration  being  to 
make  a  new  agreement,  there  ought  to  have  been  a  new  stamp. 
3dly,  At  all  events  the  plaintiff's  must  be  entitled  to  a  verdict  for 
the  difference  between  the  3407.  stock  as  originally  settled,  and 
the  450/.   stock   settled   by  the  instruments  when  altered ;  for 
supposing  that  the  assignees  would  be  bound  in  equity  as  far  as 
the  bankrupt  himself  was  ;  yet  by  th*e  statute  of  frauds  (c)  "  no 
action  shall  be  brought  on  any  agreement  made  upon  consider- 
ation of  marriage,   unless  there  be  some  memorandum  thereof 
in  writing,  and  signed  by  the  party  to  be  charged."     Now  here 
the  bankrupt  had  only  bound  himself  in  writing  before  his  bank- 
ruptcy to  the  extent  of  the  3407.  stock  :  beyond  that,   his  obli- 
gation was  only  by  a  parol  contract,  whicli  was  not  obligatory  by 
the  statute. 

Erslrine  and  Garrorc   contr&.     The  trustee  who  has  received 

the  whole  cf  the  trust-money  stands  before  the  Court,  not  as  a 

[  205  ]    plaintilf  attempting  to  recover  upon  the  strength  of  the  deed 

which  must  be  taken  to  have  been  altered  subsequent  to  the 

(a)  Vide  1  Jac.  I.e.  15.  s.  5.  and  Walker  v.  Burrows,  1  Atk.  93. 
(A)  4  Term  iicp.  320.  (c)  29  Car.  2.  c.  3.  s.  4. 

bankruptcy, 
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bankruptcy,   but  as  a  defendant  in  an  equitable  action  brought 

by  the  assignees  of  the  bankrupt  who  take  his  estate  subject  to 

all  his  equities  :    and  if  Hill  continuing  solvent  could  not  have 

taken  advantage  of  the  mistake,  and  have  recovered  this  money   JAKEMAN. 

from  the  trustee  to  whom  he  had  paid  it  over  pursuant  to  the 

original  contract,  neither  can  the  assignees  recover  it.  This  case 

differs  materially  from  Master  v.  Miller  (cr),  where  the  alteration 

of  the  date  of  the  bill  of  exchange,  which  accelerated  the  pay- 

ment, was  intended  to  operate  fraudulently  ;  whereas  this  alter- 

ation was  merely  to  set  right  a  mistake,  and  to  make  the  instru- 

ment speak  the  truth. 

Cur.  adv.  vult. 

Lord  ELLENBOROUGH  C.  J.  now  delivered  the  jndginent  of 
the  Court. 

The  question  is,  Whether  in  this  action  for  money  had  and 
received,  which  is  founded  upon  all  the  equitable  circum- 
stances of  the  case  between  the  parties,  the  defendant  is  bound 
to  pay  over  to  the  assignees  of  Hill  money  which  he  received 
from  Hill  before  his  bankruptcy,  upon  a  special  trust,  and 
for  an  express  purpose,  affecting  the  right  of  a  third  person, 
viz.  the  wife  of  Hill,  and  to  which  the  defendant  has  accord- 
ingly applied  it  since  Hill's  bankruptcy  ?  It  appears  by  the 
evidence  of  Hill,  that  having  sold  out  the  stock,  450/.,  ho 
received  the  produce  and  delivered  it  to  Jakeman,  for  the 
express  purpose  of  being  invested  on  the  trusts  of  his  marriage. 
Those  trusts,  at  the  time  of  paying  the  money  to  Jakeman  , 
had  an  existence,  and  were  evidenced  by  articles  in  writing, 
of  the  3d  of  August  preceding,  ^p  destruction  of  that  in-  [  206  ] 
strument,  nor  any  alteration,  having  in  point  of  law  the  effect 
of  such  destruction,  (if  it  ever  so  clearly  had  such  effect 
within  the  authority  of  Masler  v.  Miller  (6),  or  any  other 
cases,)  could,  without  the  consent  of  the  objects  of  the  trusts, 
(and  Hill's  wife,  a  married  woman,  was  incapable  of  giving 
such  consent,)  discharge  Jakeman  the  trustee,  and  exQiierate 
him.  from  the  equitable  obligation  of  performing  that  trust. 
The  destroyed  instrument  might,  and  most  probably  would 
by  a  court  of  equity  be  restored  and  set  up  again,  as  deeds 
destroyed  by  fraud  or  accident  are  in  many  cases  by  the  autho- 
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rity  of  that  Court  in  favour  of  the  proper  objects  of  the  pro- 
tection of  the  law  ;  and  surely  the  wife  in  lliis  case  is  such  an 
object :  and  unless  we  saw  clearly  that  could  not  be  the  case, 
we  should  do  wrong  in  taking  the  fund,  in  respect  of  which 
and  for  which  ho  might  be  so  made  liable,  out  of  the  hands  of 
the  trustee.  This  seems  not  to 'be  a  case  within  the  statute  of 
frauds ;  for  the  agreement  existed  in  a  valid  form  when  the 
defendant  received  the  money ;  and  at  the  time  of  the  bank- 
ruptcy he  had  it,  subject  to  the  trusts  of  the  marriage  settle- 
ment, and  not  as  the  property  of  Uill,  which  vested  in  the 
assignees  to  be  applied  to  the  payment  of  his  creditors :  their 
interest  could  only  be  what  Hilt's  was  ;  and  Hill  was  not  enti- 
tled to  the  money,  but  only  to  such  interest  as  the  marriage 
settlement  gave  him  in  the  money  when  converted  into  stock. 
In  Ti/rrell  v.  Hope  (a\  the  Master  of  the  Rolls,  in  a  case 
where  a  man  had  previous  to  his  marriage  agreed  that  an 
estate,  to  which  his  wife  was  entitled  on  her  mother's  death, 
should  be  settled  to  her  separate  use,  held  that  she  should  have 
the  same  relief  against  her  husband's  assignees,  as  she  would 
have  been  entitled  to  against  him,  and  that  the  assignees  must 
be  considered  as  trustees  for  the  wife  in  the  same  way  the  hus- 
band was.  Perhaps  even  a  parol  agreement,  followed  by  mar- 
riage and  payment  of  the  money  to  the  defendant,  the  trustee, 
would  be  such  part  execution  as  to  prevent  the  assignees  claim- 
ing it,  even  if  there  had  not  been  at  any  time  a  written  agree- 
ment ;  for  Lord  Thurlow  held,  in  Dundass  v.  Dutens  (6), 
that  a  settlement  of  a  wife's  property  after  marriage,  in  pur- 
suance of  a  parol  agreement,  was  good  against  the  husband's 
creditors.  But  it  will  be  ^SCd  that,  admitting  all  this,  still  he 
should  only  be  allowed  to  retain  the  value  of  the  3507.  stock 
which  was  covered  by  that  agreement :  and  indeed,  as  there 
is  no  evidence,  even  by  parol,  of  any  agreement  prior  to  the 
marriage  having  been  made  for  settling  the  whole  sum,  al- 
though it  might  he,  and  probably  it  was,  his  own  intention  so 
to  do,  it  would  be  too  much  to  give  effect  to  a  purpose  origi- 
nating with  the  bankrupt,  and  not  communicated  to  the  in- 
tended wife  or  her  relations  before  the  marriage,  but,  as  far  as 
appears,  first  begun  to  be  carried  into  effect  on  the  eve  of  his 
bankruptcy  ;  and  not  carried  into  effect  by  the  trustee  till  after 
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the  bankruptcy.     In   such  a  case,  if  the  defendant  have  any       1803. 
claim  to  be  allowed  more  of  money  placed  in  his  hands  than        J 
would  satisfy  the  then  existing  obligations  and  duties  of  Hill,       against 
the  person  making  such  deposit,  he   must  apply  to  a  court  of    JAKEEAV. 
equity  for  the  purpose  of  giving  effect  to  such  claim  to  the 
extent  of  the    trust  marked  out  by  the  agreement  destroyed, 
(if  it  were  so,)  to  the  prejudice  of  a  party  who  could  not  con-' 
sent  to  its  destruction,  nor  was  competent  to  wave  the  benefits 
thereby  secured  to  her.      We    think    ourselves    warranted  in 
considering   the  trust  agreement  as  available,  and  the  trustee       £  208  ] 
entitled  to  retain  in  satisfaction  thereof ;  entitled  to  retain  so 
far,  but  no  further ;  leaving  the  defendant,  of  course,  to  such 
ulterior  relief,  if  any,  as  he  may  obtain  elsewhere.     The  ver- 
dict therefore  must  be  reduced  by  so  much  as  amounts  to  the 
value  of  the  purchase  money  of  350/.  stock,  at  the  time  when  the 
re-purchase  took  place  ;  but  if  that  be  not  consented  to   there 
mast  be  a  new  trial. 

Verdict  to  be  entered  for  the  Plaintiffs 
for  the  Difference. 


The  KING  against  NOTTINGHAM. 

A  N  indictment  for  a  common  assault,  found  by  a  grand  jury 
of  the  county  of  the  city  of  Lincoln,  after  having  been  re- 
moved into  this  Court  by  certiorari  at  the  instance  of  the  prose- 
cutor, and  not  guilty  pleaded,  was  by  a  rule  of  Court  at  the 
same  instance  sent  down  to  be  tried  in  the  county  at  large,  the 
prosecutor  not  having  entered  into  a  recognizance  in  40/.  prior 
to  such  removal  of  the  record  into  the  adjacent  county. 

The  stat.  38  Geo.  3.  c.  52.  s.  1.  enacts,  that  "  in  every 
"  indictment  removed  into  B.  R.  by  certiorari,  and  in  every 
"  information  filed  by  the  Attorney-General,  &c.,  if  the  venue 
"  be  laid  in  the  county  of  any  city  or  town  corporate,  it  shall 
"  and  may  be  lawful  for  the  Court  in  which  such  indictment, 
"  &c.  shall  be  depending,  at  the  instance  of  the  prosecutor  or 
"  of  any  defendant,  to  direct  the  issue  joined,  &c.  to  be  tried 


Thursday, 
Nov.  10th. 
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"  by  a  jury  of  the  county  next  adjoining  to  the  county  of  sncb 
~~         "city,"    &c.      Then  s.  3.   enacts,    "That  if  it  shall   appear 
it<'ai»*t  '    "  to  an.v  Court  of  oyer  and   terminer  or  general  gaol  delivery 
NUTTING-    "  for  the  county  of  any  city  or  town  corporate  that  any  in- 
n. \M.        «  *dictment    found  by  any  grand  jury  of  the  county  of  such 
L  ~       -I     "  city,  &c.  is  proper  to  be  tried  by  a  jury  of  any  next  adjoining 
,  "  county,  it  shall  and  may  be   lawful   for  the  said  Court  o' 
"  oyer  and  terminer,  &c.  at  the  prayer  of  any  defendant,  to 
"  order  such  indictment  and  the  several  recognizances,  &c.  to 
"  be  filed  with  the  proper  officer,  to  be  by  him  kept  among  the 
"  records  of  the  courts  of  oyer  and  terminer,  &c.  for  such  next 
"  adjoining  county,  and  to  cause  the  defendant  in  such  indict- 
"  ment  to  be  removed  by  habeas  corpus  to  the  gaol  of  such 
"  next   adjoining  county,  &c.  and    to  cause  the  prosecutors 
"  and  witnesses  against  such  defendant  to  enter  into  recogni- 
"  zances  to  prosecute,  &c.  at  the  sessions  of  oyer  and  terminer, 
"  &c.  for  such  next  adjoining  county."    Then,  after  other  regu- 
lations, the  12th  section  provides,  "  that  nothing  in  the  act  con- 
"  tained  shall  extend  to  enable  any  person  to  prefer  any  bill  of 
"  indictment  for  any  offence  committed  within   the  county  of 
"  any  city,  &c.  to  the  jury  of  such  next  adjoining  county  as 
"  aforesaid,  or  to  remove  any  indictment,  fyc.  except  the  person 
"  preferring  such  bill,  or  applying  for  such  removal,  shall  enter 
"  into  a  recognizance  before  the  Court  zohere  such  bill  shall  bepre- 
"ferred,  or  the  Court  or  magistrate  to  zehom  such  application 
"  shall  be  made,  in  40/.,   conditioned  to  pay  the  extra  costs  at- 
"  tending  the  prosecuting  for  such  offence  in  such  next  adjoining 
"  county,  provided  the  Court  before  whom  the  trial  is  had  shall 
"  be  of  opinion  that  he  ought  to  pay  the  same." 

After  a  verdict  of  guilty  at  the  last  assizes  for  the  county  of 
.Lincoln, 

Reader  moved  to  quash  the  rule  of  Court  directing  the 
removal  and  trial  of  this  indictment  in  the  county  of  Lincoln, 
[  210  ]  suggesting  that  the  12lh  section,  which  was  conceived  in  ge- 
neral terms,  was  meant  to  include  all  cases  of  removal  of  an 
indictment  for  trial  into  the  county  at  large  from  the  county  of 
the  city,  &c.  within  the  same  ;  and  to  make  it  a  condition  pre- 
cedent for  the  party  applying  for  such  removal,  or  preferring  the 
indictment  in  the  first  instance  in  such  foreign  county,  to  enter 
into  a  recognizance  in  40/.  conditioned  to  pay  the  extra  costs  of 
the  trial  in  such  county  if  the  Court  should  think  fit.  The  ob- 
vious 
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vious  reason  of  which  was  for  the  purpose  of  preventing  parties  1803. 
from  being  wantonly  harassed  by  the  extra  expences  of  such 
removals  ;  a  reason  which  applies  as  well  to  a  trial  after  a  re- 
moval of  the  record  by  certiorari,  as  in  the  first  instance  by  ap- 
plication to  the  Court  of  oyer  and  terminer  within  whose  juris- 
diction the  indictment  originated. 

LAWRENCE  J.  intimated  great  doubt  whether  the  12th  sec- 
tion applied  to  cases,  within  the  first  section  of  the  act,  like  the 
present,  where  the  indictment  had  been  first  removed  into  this 
Court  by  certiorari,  and  afterwards  directed  by  it  to  be  tried 
in  the  next  adjoining  county  to  that  in  which  the  bill  had  been 
found  :  for  he  observed  that  nothing  was  said  in  that  clause  con- 
cerning any  removal  of  the  indictment  into  another  county  by  a 
party,  which  was  provided  for  by  the  3d  section  enabling  the 
courts  of  oyer  and  terminer  and  gaol  delivery,  at  the  prayer  of 
any  defendant,  to  remove  the  indictment  and  trial  into  the  next 
adjoining  county. 

Lord  ELLENBOROUGH  C.  J.  said,   that  if  the  12th  section 
applied  to  the  case  of  a  record  first  removed  into  this  Court  by 
certiorari,  it  would  abridge  the  power  which  this  Court  had  be-      [  211  ] 
fore  the  act  of  directing  an  indictment  to  be  tried  in  the  next 
adjoining  county  in  cases  where  justice  required  it. 

The  Court  however  referred  to  the  statute,  and,  after  some 
consideration  of  the  several  clauses, 

Lord  ELLENBOROUGH  C.  J.  said,  we  are  all  satisfied  that 
the  12th  clause,  requiring  the  recognizance  of  40/.  to  be  entered 
into  upon  the  change  of  venue,  does  not  relate  to  cases  where 
the  indictment  has  been  previously  removed  into  this  Court  by 
certiorari,  but  that  part  of  it  which  relates  to  the  party  applying 
for  such  removal  refers  to  removals  by  the  authority  of  commis- 
sioners of  oyer  and  terminer  and  gaol  delivery ;  and  this  record 
not  having  been  removed  by  such  authority,  the  recognizance 
was  not  necessary. 


Per  Cnriamt 


Rule  refused. 


VOL.  IV. 
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Friday,  COXE  and  Others  against  HARDEN  and  Others. 

Kov.  lllh. 

The  consignor  TN  trover  to  recover  the  value  of  18  mats  of  (lax,  at  the  trial 

bJid  upon  re-  before  Lord  Kllenborotigh  C.  J.   at  the  sittings  at  Guildhall, 

ceipt  of  orders  after  last  Easter  term,  a  verdict  was  found  for  *  the  plaintiffs 

pondent  here,  for  26(>/.  7s.,  subject  to  the  opinion  of  the  Court  upon  the  fol- 

ships  goods  on    jng.  case  . 

the  risk  of  the.  In  February  1802  the  flax  in  question  was,  by  order  of  Oddy 
tTet  biH»'oTd  aud  Co'  of  London,  purchased  by  Browne  and  Co.  of  Rotter- 
lading  from  the  dam,  and  shipped  by  them  from  thence  for  Oddy  and  Co.  on 
l^-Mhe  goods  board  the  Vrow  Jannetje,  a  general  ship,  for  London.  On  the 
deliverable  to  12th  of  February  1802  Browne  and.  Co.  sent  the  following 
own  order,  and  letter  to  Oddy  and  Co.,  inclosing  an  invoice  and  a  bill  of  lading 
transmits  one  to  ^Q  or(jer  of  Browne  and  Co.  the  shippers,  but  which  was 

of  such  bills  IIM- 

indorfcd  with  not  indorsed  :  "  Having  none  of  your  esteemed  favours,  we 

the  consignee,  "  ^ave  ^e  P^easure  °f  handing  you  a  bill  of  lading  and  in- 

inclosed  in  a  "  voice  of  the  remainder  of  the  flax  we  purchased  for  your 

ing  him  that  he  "  account  by  order  of  Mr.  Oddy,  consisting  of  18  mats,  which 

had  drawn  up-  «  are  shipped  by  the  Vrow  Jannetje,  Jacob  Purlevhet,   master, 

on  him  for  tlic 

amount,  which    *'  for  your  place;   the  amount    being  f.  3376  :  10.   at  exch. 


35/6«  317/-  °5-  lod-  We  have  this  day  drawn  on  y°u  at 


due  honour  "  two  usance,   in   favour  of  S.  E.  Lacon,  Fisher  and  Co.,  not 

a'-couiit^  and  "  doubting  it  will  meet  due  honour.     We  close  this  account 

the  consignor,  "  itl  course."     For  the  amount  of  the  18  mats  of  flax  Browne 

by  way  ot  pre-  ,     „,          .                       ..                     ..  7  T             ,^«              i  •    i 

caution,  also  and  Co.   drew  a  bill    upon   Oddy  and  Co.,   which,  owing  to 

fruVnudirT  embarrassment  in  their  circumstances,   they  did  not  accept. 

indorsed  to  his  Oddy  and  Co.  became  bankrupts  on  the  23d  of  February  1802, 
and  a  ^ew  davs  before  delivered  the  aforesaid  bill  of  lading, 


the  shipment  without  indorsement,  to  the  defendants,  on  account  of  a  debt 
at  the  ri»k  of  antecedently  due  to  them  from  Oddy  and  Co.  The  ship  and 
the  consignee  flax  on  the  29th  of  February  1802  arrived  at  London,  and  the 

the  property  in  J 

the  goods 

vested  in  him,  subject  only  to  be  devested  by  the  consignor's  stopping  them  while  in  transitu  ;  and  that 
upon  the  arrival  of  the  goods,  the  cousignee  having  obtained  possession  of  them  from  the  captain  by  the 
production  of  his  uniudorsed  bill  of  lading,  the  property  became  absolute  in  the  consignee,  however 
wrongfully  parted  with  by  the  captain  without  a  competent  authority  from  the  shipper,  and  however  an- 
swerable the  captain  might  be  to  the  shipper  on  that  account. — Qu.  Whether  the  mere  indorsement  of  a 
bill  of  lading  10  an  agent  to  enable  him  to  receive  the  goods  on  account  of  his  principal,  without  any 
cantideration,  will  enable  such  agent  to  maintain  trover  in  his  own  name  for  the  goods?  Semble  not 

*[  212  ]  defendants 


IN  THE  FORTY-FOURTH  YEAR  OF  GEORGE  III.  212 

defendants  having  paid  the  freight  and  duties  obtained  posses-        1803. 
sion    of  the  flax    by  means  of  the  unindorsed  bill  of  lading,         ~ 
entered  it  at  the  custom-house,  and  landed  and  housed  it  on       a<raiast 
the  4th  of  March  following.     The   said   flax  was  in  April  1802     HARDEN. 
sold  by  the  brokers  of  the  defendants,  and  an  account  of  sales      [  213  j 
thereof   (dated  6th  of  April  1802)   was  rendered  by  the  de- 
fendants   to    Oddy    and    Co.,    "  the    net    proceeds"    -whereof 
(amounting  to  266/.  7s.)  were  stated  at  the  foot  of  the  account 
to  be  "  carried  for  the  present  to  the  credit  of  Messrs.  Oddy 
and  Co.,  though  now  under  litigation."      The  captain  of  the 
Vrow  Jannetje  signed  three  bills  of  lading  for  the  said  flax,  all 
to  the  order  of  Brozcne  and  Co.  the  shippers,  who  transmitted 
one  of  the  bills  of  lading  to  the  plaintiffs  rcith  an  indorsement 
upon  it,  making  the  contents  deliverable  to  them,  for  the  pur- 
pose of  securing  the  amount  of  their  said  bill  upon   Oddy  and 
Co.     The  plaintiffs,  on  the  6th  of  March,  whilst  the  flax  re- 
mained in  the  warehouses  and  unsold,  and  also  before  the  com- 
mencement of  this  action,    demanded    it  under  the  last-men- 
tioned indorsed  bill  of  lading  from  the  defendants,  and  forbid 
the  sale  of  it ;  but  the  defendants  refused  to  deliver,  and  after- 
wards sold  it.     No  tender  of  money  in  respect  of  the  freight 
or  other  charges  paid  by  the  defendants  was  made  to  them. 
The  question  for  the  opinion  of  the  Court  was,  Whether  un- 
der the  circumstances  above  stated  the  plaintiffs  were  entitled 
to  recover  or  not  ?      If  the  Court  should  be  of  opinion  that 
they  were,  the  verdict  was  to  stand ;  if  not,  a  nonsuit  to  be 
entered. 

Giles  for  the  plaintiffs.     The   bill  of  lading  transmitted  by 
Browne  and  Co.  to    Oddy  and  Co.,  directing  the  delivery  of 
the  goods  to  be  made  to  the  order  of  Browne  and  Co.,  not  hav- 
ing been  indorsed  by  them,  gave  no  authority  to  the  holder  to 
demand  the  goods  of  the  captain,  and  therefore  the  defendants 
obtained  possession    of  them  wrongfully  in  the  first  instance, 
and  were  at  all  events  guilty  of  a  conversion  by  selling  them 
after  notice  that  they  were  the  property  of  others.     The  bill  of 
lading  being  in  this  form,   the  property  in  the  goods,  which      [  g!4  J 
was  originally  in    Browne  and  Co.,    the  shippers,   could  only 
pass  out  of  them  by  indorsement.     Since  the  case  of  Lickbar- 
row   v.  Mason  (a)   a  bill  of  lading  of  goods  at  sea  is  to  this 

(d)  2  Term  Rep.  63.  and  5  vol.  367  &  683. 

M  2  and 
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1803.  and  most  other  purposes  like  a  bill  of  exchange.  The  captain 
cannot  make  a  good  defence  to  an  action  by  the  shippers  for 
against  want  °f  suc^  indorsement :  and  this  action  is  to  be  considered 
HARDEN,  as  brought  by  them,  under  whom  the  plaintiffs  claim  by  means 
of  another  bill  of  lading  regularly  indorsed.  Oddy  and  Co. 
had  no  original  title  to  the  goods,  because  the  transmitting  the 
bill  of  lading  unindorsed,  together  with  the  letter  inclosing  it, 
shewed  that  it  was  not  the  intention  of  the  shippers  to  convey 
the  property  to  them,  except  conditionally,  in  case  of  their  ac- 
ceptance of  the  bill  drawn  on  them  for  the  amount ;  which  con- 
ditions not  having  been  complied  with,  the  equitable  as  well  as 
legal  property  remained  in  the  shippers  ;  and  as  Oddy  and  Co. 
could  not  have  lawfully  possessed  themselves  of  the  goods  with- 
out accepting  the  accompanying  bill,  they  could  not  convey  any 
title  to  the  defendants  by  handing  over  to  them  an  unindorsed 
bill  of  lading,  directing  the  delivery  to  be  made  on  account  of 
the  shippers. 

Marryat  contra.  First,  whatever  may  be  the  right  of 
Browne  and  Co.  to  the  goods,  the  plaintiffs  cannot  avail  them- 
selves of  it  in  this  action  ;  for  trover  can  only  be  maintained  by 
one  who  has  a  general  or  special  property,  which  in  the  latter 
case  must  have  been  accompanied  with  possession  :  whereas  the 
plaintiffs  have  neither,  but  only  a  bare  authority  to  receive,  no 
[  215  ]  better  than  that  of  a  broker's  clerk  who  goes  to  demand  goods. 
The  mere  indorsement  of  the  bill  of  lading,  even  supposing 
that  such  an  instrument  were  applicable  to  goods  on  shore, 
without  a  valuable  consideration  paid  for  them,  conveyed  no 
property  to  the  plaintiffs  :  at  most  it  only  gave  them  authority 
to  receive  the  goods  for  the  benefit  of  Browne  and  Co.,  in 
whom  the  property  remained.  The  case  of  Lickbarrow  v. 
Mason  only  decided  that  such  indorsement  for  a  valuable  con- 
sideration transferred  the  property  of  goods  at  sea,  of  which  no 
other  kind  of  delivery  was  capable  of  being  made,  and  to  which 
alone  the  custom  of  merchants  was  deemed  to  extend.  But 
supposing  Browne  and  Co.  were  the  plaintiffs  in  this  action, 
they  could  not  bave  recovered  ;  for  by  Ihe  shipping  of  the 
goods  by  the  order  and  at  the  risk  of  Oddy  and  Co.,  and  send- 
ing them  the  invoice,  the  property  vested  in  them,  without  any 
words  of  condition  annexed,  scil.  in  case  they  honoured  the 
bill ;  but  subject  only  to  Browne  and  Co.'s  right  of  stopping 
|u  transitn  in  case  of  the  insolvency  of  the  vendees,  or  their 

refusal 
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refusal  to  honour  the  bill  drawn  upon  them  for  the  value ; 
but  this  right  could  only  be  exercised  during  the  transit  of  the 
goods,  and  when  that  was  ended  by  the  arrival,  landing,  and 
warehousing  of  the  goods  on  the  part  of  Oddy  and  Co.,  the 
right  of  the  shippers  ceased,  and  the  property  vested  abso- 
lutely in  Oddy  and  Co.  or  their  assigns.  Though  in  Boht- 
linck  v.  Inglis  (a)  it  was  considered,  that  a  claim  by  the 
consignees  upon  the  captain  while  the  goods  were  in  transitu 
was  equivalent  to  an  actual  stoppage  of  them ;  because  the 
captain  should  not  decide  the  property  by  his  own  wrongful 
act  in  making  the  delivery  to  the  assignees  of  the  consignees 
after  notice  from  the  consignors  to  withhold  the  goods.  It 
would  be  very  inconvenient  to  commerce  if  it  were  established 
that  the  property  of  goods  shipped  remained  in  the  shippers  till 
delivery  of  a  bill  of  lading  indorsed  ;  for  bills  of  lading  are  sel- 
dom given  in  the  coasting  trade,  and  in  others  it  often  happens 
that  they  are  sent  unindorsed  ;  and  the  entries  at  the  custom- 
house, which  are  required  to  be  made  within  a  given  time 
under  penalty  of  confiscation,  must  be  made  by  persons  properly 
authorised. 

Giles  in  reply  said,  that  the  indorsement  of  the  bill  of  lading 
transferred  by  a  consequence  of  law  the  legal  property  in  the 
goods  to  the  plaintiffs,  whatever  might  be  the  intention  of  the 
parties ;  and  therefore  it  was  not  like  a  power  of  attorney 
which  only  enables  the  attorney  to  sue  in  the  name  of  his 
principal :  and  the  only  effect  of  the  want  of  a  valuable  con- 
sideration paid  by  the  plaintiffs  is,  that  they  stand  in  the  same 
situation  as  Oddy  and  Co.  would  have  done ;  in  which  view 
of  the  case  the  time  of  making  such  indorsement  cannot  vary 
the  question  ;  though  certainly  a  bill  of  lading  operates  after 
the  landing  of  the  goods.  [Le  Blanc  J.  It  does  not  appear 
in  the  case  when  the  bill  of  lading  was  indorsed  to  the  plain- 
tiffs ;  therefore  we  cannot  take  notice  of  that  fact.]  Then  as 
between  Browne  and  Co.  and  Oddy  and  Co.,  the  property 
never  passed  from  the  first  to  the  last-mentioned.  No  consi- 
deration was  ever  paid  by  Oddy  and  Co.,  and  the  legal  title 
never  passed  from  the  shippers  who  shipped  on  their  own 
account,  as  appears  by  the  express  words  of  the  bill  of 
lading. 


1803. 

COXE 

agaimt 
HAUDEX. 
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[218] 


Lord  ELLENBOROUGH  C.  J.  If  it  were  necessary  to  decide 
whether  or  not  the  plaintiffs  could  maintain  this  action,  sup- 
posing the  property  not  to  have  passed  to  Oddy  and  Co.,  I 
should  think  that  they  could  not;  for  no  decision  of  a  court  of 
law  upon  the  subject  of  bills  of  lading  has  gone  further  than  to 
say,  that  the  assignment  of  u  bill  of  lading  by  the  consignees 
for  a  valuable  consideration,  and  without  notice  by  the  parly 
taking  it  for  a  better  title,  passes  the  property  in  the  goods 
thereby  consigned.  But  no  consideration  having  been  paid  by 
the  plaintiffs  in  this  case  for  such  assignment,  they  took  the 
bill  of  lading  merely  as  agents  for  Brozcne  and  Co.,  and  with- 
out any  property  in  themselves  in  the  goods.  The  analogy  be- 
tween bills  of  lading  and  bills  of  exchange  has  been  pushed  in 
the  argument  beyond  all  warrant  of  authority ;  but  I  agree  to 
the  extent  of  the  doctrine  in  the  case  of  Lickbarrow  v.  Mason, 
that  an  indorsement  of  a  bill  of  lading  for  a  valuable  consider- 
ation, and  without  notice  by  the  indorsee  of  a  better  title,  passes 
the  property.  But  supposing  the  plaintiffs  to  stand  in  the  situ- 
ation of  Browne  and  Co.,  they  would  still  not  be  entitled  to 
recover.  The  goods  were  originally  purchased  for  Odtfy  and 
Co ,  by  their  orders,  and  shipped  for  their  use  and  at  their 
risk  ;  they  were  therefore  entitled  to  the  possession  of  them  as 
soon  as  they  arrived,  the  shippers  not  having  stopped  them  in 
transitu  ;  and  the  only  thing  which  stood  between  Oddy  and 
Co.  and  such  possession  was  the  circumstance  of  the  captain's 
having  signed  bills  of  lading  in  such  terms  as  did  not  entitle 
them  to  call  upon  him  for  a  delivery  under  their  bill  of  lading. 
But  that  difficulty  has  been  removed  ;  for  the  captain  has 
actually  delivered  the  goods  to  their  assigns.  Whether  in 
consequence  of  that  Browne  and  Co.  may  maintain  an  action 
against  the  captain  is  another  question  :  but  is  is  enough  to  say 
that  the  delivery  has  been  made,  that  is,  made  to  those  to  whom 
and  for  whose  use  the  goods  were  sent,  and  at  whose  risk  they 
were  without  doubt  while  in  transitu,  and  in  whom  the  pro- 
perty therefore  was,  subject  only  to  a  sort  of  jus  postliminii,  the 
right  in  the  shippers  of  stopping  them  in  transitu  :  but  here 
that  right  was  not  attempted  to  be  exercised  till  after  the  goods 
were  arrived  and  delivered  into  the  hands  of  the  persons  for 
whom  they  were  destined,  when  it  was  too  late.  I  observe  in? 
deed,  at  the  foot  of  the  account  of  sales,  that  the  net  proceeds 
are  only  stated  to  be  carried  provisionally  to  the  credit  of 
Oddy  and  Co,;  but  that  is  sufficiently  explained  by  what  fol- 
lows, 
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lows,  because  the  property  was  under  litigation.  But  that  can- 
not affect  the  question  of  right  as  between  Browne  and  Co.  and 
Oddy  and  Co.,  to  which  latter  the  possession  of  the  defendants 
can  alone  be  referred.  Then  the  goods  which  were  shipped  by 
the  orders  and  at  the  risk  of  Oddy  and  Co.  became  their  pro- 
perty, subject  only  to  the  shippers'  right  of  stoppage  while  in 
transitu,  which  right  not  having  been  exercised  during  that 
period,  the  goods  on  delivery  became  the  indefeasible  property 
of  Oddy  and  Co.,  and  they  were  entitled  to  transfer  their  right 
in  them  to  the  defendants. 


1803. 

COXB 

against 
HAKUEX. 


GROSE  J.  As  to  the  question  touching  the  property  in  the 
goods,  it  is  clearly  in  the  defendants.  They  were  originally 
ordered  to  be  shipped  by  Oddy  and  Co.  under  whom  the  de- 
fendants claim  ;  they  were  accordingly  shipped  on  account  of 
Oddy  and  Co.  and  at  their  risk;  that  vested  the  property  in 
them  by  law,  subject  only  to  be  devested  by  the  shippers  stop- 
ping the  goods  in  transitu.  Then  has  the  property  been  so  de- 
vested?  We  only  find  that  the  shippers  transmitted  a  bill  of 
lading  indorsed  to  the  plaintiffs,  to  authorize  them  to  receive 
the  goods  from  the  captain.  When  that  indorsement  was  made 
does  not  appear  in  the  case  ;  it  might  have  been  after  the  goods 
got  to  the  hands  of  the  defendants.  At  any  rate  it  came  too  late 
after  actual  delivery  to  the  vendees.  Besides,  to  entitle  these 
plaintiffs  to  sue,  it  should  appear  that  the  bill  of  lading  was  in- 
dorsed to  them  for  a  valuable  consideration.  Nothing  therefore 
is  shewn  to  devest  the  property  which  originally  vested  in  Oddy 
and  Co.  and  upon  the  shipment  of  the  goods.  After  such  ship- 
ment they  might  have  insured  the  goods  as  their  property,  and 
would  have  been  entitled  to  recover  the  value  if  lost.  And 
•without  insurance  the  loss,  if  any,  in  the  course  of  the  voyage 
must  have  been  borne  by  them. 

L\WRENCE  J.  It  is  not  necessary  to  decide  the  first  point, 
relative  to  the  want  of  title  in  the  plaintiffs  to  maintain  trover  ; 
but  it  seems  to  me  that  the  plaintiffs'  counsel  has  attempted  to 
carry  the  effect  of  the  indorsement  of  a  bill  of  lading  much  far- 
ther than  it  has  hitherto  gone.  The  indorsement  of  the  bill 
of  lading  to  the  plaintiffs  in  this  case  was  more  than  Browne 
and  Co.  giving  an  authority  to  the  captain  to  deliver  the  flax 
to  the  person  to  whom  such  indorsement  directed  the  delivery 

M  4  to 
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1803.       to  be  made.     The  object  in  making  it  was  only  to  enable  tlie 
~  plaintiffs  to  take  possession  of  the  flax  on  account  of  the  ship- 

against  Pers»  as  a  matter  of  precaution  in  case  of  the  insolvency  of  Oddy 
HARDEN,  and  Co.:  the  shippers  trusting-  that  the  captain  would  not  de- 
liver the  goods  without  a  proper  authority.  There  was  cer- 
tainly no  intention  on  their  part  to  transfer  the  properly  to  the 
plaintiffs.  But  supposing  that  were  otherwise,  still  the  plain- 
tiffs would  not  be  entitled  to  recover.  Upon  the  shipment  of 
the  goods  on  account  and  at  the  risk  of  Oddy  and  Co.  the  pro- 
L  220  J  perty  became  vested  in  them,  and  so  it  continued  from  that 
time,  subject  only  to  the  consignors'  right  of  stopping  it  in 
transitu.  That  is  so  clear  that  no  authority  is  wanting  to  esta- 
blish it.  Then  the  right  of  stopping  them  not  having  been  ex- 
ercised while  the  goods  were  in  transitu,  when  Oddy  and  Co. 
got  possession  of  them  they  had  a  right  io  transfer  them  to  the 
defendants. 

LE  BLANC  J.  The  only  difficulty  in  the  argument  arises 
from  taking  into  consideration  the  case  as  between  the  captain 
and  the  shippers,  and  applying  it  to  the  question  between  the 
latter  and  the  consignees.  The  captain,  indeed,  undertook  by 
the  bills  of  lading  which  he  signed  to  deliver  the  goods  only  to 
the  order  of  the  shippers,  and  he  may  be  liable  to  answer  to 
them  for  the  breach  of  that  contract.  But  the  question  is  dif- 
ferent as  between  these  parties  :  for  supposing  that  the  plaintiffs 
got  the  legal  property  from  Browne  and  Co.  by  the  bare  indorse- 
ment of  the  bill  of  lading,  which  I  much  doubt ;  yet  it  appears 
that  the  goods  had  been  ordered  by  Oddy  and  Co.,  and  were 
shipped  on  their  account  and  at  their  risk,  by  Browne  and  Co. 
Then,  upon  such  shipment,  without  any  bill  of  lading,  they 
became  the  property  of  Oddy  and  Co.,  subject  only  to  the 
right  of  Browne  and  Co.  to  stop  them  in  trausitu.  Then,  whe- 
ther the  plaintiffs  be  the  agents  of  Browne  and  Co.,  or  have  a 
property  themselves  in  the  goods  transferred  to  them  by  the 
shippers,  yet  as  they  could  only  exercise  the  right  of  stoppage 
while  the  goods  were  in  transitu,  when  once  they  were  in  the 
possession  of  Oddy  and  Co.,  or  of  those  who  had  authority  from 
them  to  receive  them,  (whether  received  rightfully  or  wrongfully 
from  the  captain)  the  right  of  stoppage  ceased,  and  the  pro- 
[  221  ]  perty  became  indefeasibly  vested  in  Oddy  and  Co.,  without 
any  further  control  of  the  shippers  over  it.  Upon  this  ground 

alone 


IN  THE  FoRTY-FOURTIlYEAR  OF  GEORGE  III. 

alone  the  defendants   are   entitled  to  retain  the  value  of  the 
goods. 

Postea  to  the  Defendants. 
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1803. 


COXE 

dgrtimt 
HARDEN, 


Friday, 
Nov.  Hlh. 


DOE,  on  the  Demise  of  NUXN,  against  LUFKIN  and 

Others. 


~TN  ejectment  for  a  messuage  and  lands,  with  the  appurte- 

nances,  in  Great  Bromley  in  the  county  of  Essex,  the  demise  SeaT>  and  from 

was  laid  on  the  1st  of  October  1802  ;  and  at  the  trial,  before  year  to  year 

Heath  J.,  at   the  last  spring  assizes  for  Essex,  a  verdict  was  6>f  the  term  of 

'  thirteen  years 

found  for  the  plaintiff,  subject  to  the  opinion  01  this  Court  upon  more,i/ 'the  lord 

the  following  case.  SJSS? 

The  premises  in  question  are  holden   of  the  manor  of  Great  same  should  nut 

Bromley  in  Essex,  by  copy  of  court-roll  at  the  will  of  the  lord,  feiture:bdd" 

according  to   the  custom   of  the   said  manor,  of  which  John  that  the  licence 

Hanson,  Esq.  is  lord.     On  the  28th  of  February  1795  Eliza-  wasacoudi- 

beth  Hotchkin,  widow,  being  then  tenant  for  life  of  the  pre-  *">  precedent 

0  r    i         T        •  C  lease  °f 

raises,  demised  the  same  by  indenture   to  John  Lufkin,   de-  the  further 
ceased,  to  hold   to  him,  his  executors  and  administrators,  from    *""  °    A  ,t 

^cars ,  and  lite 

the  29th  of  September  1794,  "  for  and  during  the  full  end  and  '«rd  having 
term  of  one  whole  year  from  thence  next  ensuing  and  fully  to  that  he  "would 
be  complete  and  ended,  and,  at  the  end  of  the  said  term  of  one  not  sive  sucfl 

-  IT-  i  /.     i  .  licence,  the  as- 

year,  from  year  to  year,  for  and  during  the  term  of  thirleen  signeeofthe 
vears  more  (in  all  fourteen  years),  if  the  lord  would  give  licence  Jf8801*  to.who« 

•J  *  the  premises 

and  consent,  and  50  as  the  same,  or  any  part  or  parcel  thereof,  were  surren- 

should  not  become  forfeited  or  liable  to  be  forfeited,"  *at  the  yearly  {JokUm  entitled 

rent  of42/.,  payable  half-yearly  at  Lady-day  and  Michaelmas,  to  recover.in 

In  this  deed  was  contained  a  clause,  that  in  case  Mrs.  Hotchkin,  ai^nst  the 

or  the  next  reversioner,  should  at  any  time,  during:  the  demise,  tenant  after  six 

.  '    months' notice 

be  desirous  to  possess  all  or  any  part  of  the  premises  for  their  to  quit ;  ai. 

though  it  ap- 
peared that 

such  surrenderee  was  a  trustee  for  the  lord,  (the  real  purchaser,}  who  had  notice  of  the  terms  of  the  de- 
raise  when  lie  purchased,  with  an  exception  in  the  contract  of  .purchase  of  all  subsisting  leases  ;  and 
afterwards  accepted  of  quit-rent  ftora  the  tenant;  the  consideration  of  these  latter  circumstances  be- 
iangingto  a  coutt  of  equity. 

own     *[  222  J 
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1803.       own   actual  occupation,  or  for  building  on,  and    slionlcl  give 
~"~        Lufkin  or  his  assigns  twelve  months'  previous  notice  in  writing 
NUNX       °^  sncn  intention,  the  parts  specified  in  the  notice  should  he 
mgainst      surrendered  and  delivered  up,  on  payment  to  Lufkin  of  such 
LVFKIN.     compensation  for  giving  them  up  as  two  persons,  appointed  by 
the  parties  or  their  umpire,  should  judge  a  reasonable  satisfac- 
tion.    Mrs.  Hotchkin  further  covenanted  and  agreed  with  Lnf- 
kim,  that  he,  his   executors  and   administrators,    paying  the 
above  reserved  yearly  rent,  and  keeping  all  other  the  covenants 
and  agreements  therein  contained,  should  hold  and  enjoy  the 
premises  for  and  during  the  term  aforesaid,  without  the  disturb- 
ance of  the  said  Elizabeth  Hotchkin,  the  persons  to  whom  the 
next  reversion  belonged,  or  any  other  person,    by  her  means, 
consent  or  procurement.     By  virtue  of  this  indenture  Lufkin 
entered  and  was  possessed   of  the   premises  till  August  1801, 
when  he  died,  having  made  his  will  and  appointed  the  defend- 
ants  executors,  who   duly  proved  such  will,   and  have  since 
continued  in  possession.     Mr.  Hanson  having,  on  the  18th  of 
September  1801,  contracted  as  well  with  Mrs.  Hotchkin  as  with 
the  reversioners  for   the  purchase  of  the   premises,  together 
with  other  freehold  and   copyhold  lands  then  in  the  occupation 
of  one  John  Cowell  as  tenant  to  Mrs.  Hotchkin,  they  by  Mr. 
Hanson's  direction,   on  the  10th  of  February  1802,  surrendered 
the  premises  to  the  use  of  the  lessor  of  the  plaintiff,    his  heirs 
and  assigns  ;  and  the   plaintiff's  lessor   was  on   the   same  day 
admitted  accordingly.     The   purchase-money  for  the  premises 
£  223  J    was  paid  by  Mr.  Hanson,  for  whom  the  plaintiff's  lessor  is  only 
a  trustee.     At  the  time  when  Mr.  Hanson  agreed  for  the  pur- 
chase a  written  contract  was  made,  containing  an  exception  of  all 
subsisting  leases  (if  any  there  were) ;  and  the  terms  of  the  de- 
mise to  Lufkin  were  correctly  stated  in  the  abstract  of  the  title 
which  was  delivered  to  Mr.  Hanson  before   the  surrender  of 
the   premises,  or  payment   of  the   purchase-money.     On   the 
19th  of  March  1802  Mr.  Hanson  caused  the  following  notice  to 
be  delivered  to  the  lessor  of  the  plaintiff:  "  Sir,    [  the  under- 
"  signed    John   Hanson     Esq.    lord  of  the    manor   of  Great 
"  Bromley,  in  the  county  of  Essex,   do  hereby  give  you  notice, 
"  that  I  will  not  grant  any  licence  or  consent  to  or  for  you,   or 
"  any  other  person  or  persons,  holding  any  lands  or  tenements 
*'  of  or  within  my  manor  of  Great  Bromley  aforesaid  by  copy  of 
"  court-roll,  to  demise  or  let  all  or  any  of  the  lands  or  tenements 
"  so  holden  as  aforesaid  unto  any  person  or  persons  as  under- 

"  tenant 
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"  tenant  or  under-tenants  thereof,    for  any  term  or  terms  of       1803. 
"  years  ;   and  that  I  will  not  give  licence  or  consent  to  the  dura- 
"  tion  or  continuation  of  any  under-tenancy  of  any  such  lands  or 


"  tenements  longer  than  at  will  or  from  year  to  year  only.  Given  against 
"  under  my  hand  this  19th  of  March  1802.  (Signed)  John  LUFKIST. 
"  Hanson"  On  the  same  19th  of  March  1802  the  lessor  of  the 
plaintiff  signed  a  notice  in  writing  to  the  defendants  to  quit  the 
premises  on  the  29th  of  September  following,  and  such  notice 
was  served  upon  each  of  them  on  or  before  the  23d  of  that 
month.  Xo  formal  licence  was  ever  given  by  any  lord  or  lady  of 
the  manor  of  Great  Bromley,  or  applied  for,  in  respect  of  the  [  224  ] 
demise  to  Ltifkin  contained  in  the  deed  of  the  28th  of  February 
1795.  The  defendants  not  having  quitted,  the  ejectment  was 
brought  in  November  last.  Soon  after  Old  Michaelmas  1802, 
Mr.  Hanson  received  from  the  defendants,  and  gave  them  a  re- 
ceipt for  a  year's  quit-rent  then  payable  to  him  as  lord  of  the  said 
manor,  in  respect  of  the  premises,  and  which  quit-rent  had  been 
regularly  paid  to  him  from  the  year  1794  till  that  time.  Mrs. 
liotchkin  is  still  living.  The  question  for  the  opinion  of  the 
Court  was,  Whether  the  lessor  of  the  plaintiff  were  entitled  to 
recover  ?  If  he  were,  the  verdict  to  stand  ;  if  not,  a  nonsuit  to 
be  entered. 

Bosanquet  for  the  lessor  of  the  plaintiff.  First,  as  to  what 
interest  was  conveyed  to  Lufkin  by  the  lease  granted  by  Mrs. 
liotchkin ;  it  was  only  a  demise  for  one  year  absolutely,  with, 
a  further  term  of  thirteen  years,  upon  a  condition  precedent, 
that  of  obtaining  the  lord's  licence,  so  as  the  same  should  not 
become  forfeited,  &c.  These  words  shew  a  clear  intent  that  the 
licence  of  the  lord  was  a  condition  precedent  to  the  demise  of 
the  further  term  ;  for  if  that  once  vested,  the  copyhold  would  be 
forfeited.  What  is  a  condition  precedent  must  be  collected 
from  the  sense  and  meaning  of  the  instrument,  and  not  from 
technical  terms,  or  the  relative  position  of  the  words ;  Hothain 
v.  The  East  India  Company  (a).  [Lord  Ellenborough  C.  J. 
To  be  sure  the  words  here,  "  if  the  lord  rcill  give  licence,"  and 
"  so  as,"  &c.  must  be  considered  as  making  a  condition  prece- 
dent to  the  demise  of  the  further  term  ;  otherwise  it  would  incUr 
a  forfeiture  contrary  to  the  express  stipulation  of  the  parly.] 
Lady  Montague's  case  (b\  Matthews  v.  Whetton  (c\  and 

(a)  1  Term  Rep.  6l5.  (ft)  Cro.  Jac.  301. 

(c)  Cro.  Car.  233.  and  W.  Jones,  24£>. 

Lultrtll 
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1803.       Luttrel/  v.  Wesfon  (//),  shew  that  unless  the  words  of  the  lease 
IJOE  j        be  restrained  by  th[s  *  condition  precedent  they  will  work  a  for- 
HUNN        feiture;  but  not  if  they  are  so  restrained,  according  to  J^entlia/l 
against       v.  Thomas  (b).     Then  if  this  were  a  lease  for  one  year  absolute, 
•r  99^*1     w^  a  'ease  °f  a  ^nrlner  term  upon  a  condition  precedent,  the 
larger  interest  could  not  vest  till  the  condition  was  complied 
with.     Co.  Lit.   216.  b.    217.  a  If  b.     Com.  Dig.  tit.  Condition, 
B.  3.     There  is  nothing  in  the  subsequent  part  of  the  deed  to 
enlarge  by  implication  the   interest  conveyed  by  the  express 
•words  of  the  demise  ;  for  it  cannot  be  inferred  from  the  proviso 
for  the  lessor's  resuming  possession,  in  case  of  an  intention  to 
build  on  the  premises,  that  a  larger  interest  than  a  lease  for  a 
year  was  intended  to  be  conveyed  absolutely ;  for  as  a  larger  in- 
terest was  conveyed  conditionally,  it  was  necessary  to  make  such 
a  stipulation  in  case  of  that  event.     Neither  can  the  covenant 
for  quiet  enjoyment  during   the  term    enlarge  the  interest ;  for 
if  it  operated  as  a  bar  to  the  lessor's   demand  of  possession  at 
all  events  during  the  full  term,   it  would  be  equivalent  to  an 
absolute  demise,    contrary  to  the  intention  expressed  by  the 
parties.     But  a  mere   covenant  for  quiet  enjoyment  will  not 
enlarge  the   term,  for  if  it  did,   it  would  work  a  forfeiture, 
•which  is  contrary  to  Lady  Montague's   case.     And   in  Ham- 
len  v.  Hamlcn  (c),  Yclverton  J.  takes  the   distinction  between 
a  lease  for  a  year,  et  sic  de  anno  in  annum  during  ten  years, 
which  is  a  good  lease  for  ten  years,   and  cause   of  forfeiture 
if  made  by  a  copyholder ;    and  a  lease    of  copyhold  for  one 
year,  "  with  a  covenant   that  after  the  end  of  that  year  the  te- 
nant shall  have  the  same  for  another  year,  and  so  in  this  man- 
ner de  anno  in  annum  for  ten  years  ;  which  is  no  such  lease  as 
will  make  a  forfeiture ;"  to   which  the  Court   agreed.     So  in 
[  226  ]     Lenthall  v.  Thomas  (d),  it  was  holden  that  a  covenant   in  the 
case  of  a  copyhold  would  not  make  a  lease :    and  Richards  v. 
Sealey  (e)  is  to  the  same  effect.     Besides,  a  covenant  that   the 
lessee  shall  enjoy  during  the  term,    can  only  mean  such  term  as 
passed   by  the  deed.     At  any  rate  such  a  covenant,  though  it 
might  subject  the  party  breaking  it  to  an  action,  cannot  affect 
his  title  in  ejectment ;   and  if  Mrs.  Hotchkin  could  have  given 
notice  to  quit,   so  may  the  lessor  of  the  plaintiff,  her  surren- 

(a)  Cro.  Jac.  308.  and  1  Bulstr.  215.  (ft)  2  Keb.  26'7. 

(c-)  l  Balstr.  189.  ('0  2  Kcb.  67.  (c)  2  Mod.  79. 

dcrec. 
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deree.  In  a  court  of  law  the  trustee  is  the  only  party,  and  must 
be  considered  as  any  other  stranger  to  the  cestui  que  trust  who 
is  the  lord  of  the  manor.  But  it  is  not  necessary  to  contend 
that  :  for  if  the  lord  of  the  manor  himself  had  been  the  lessor 
of  the  plaintiff,  he  would  have  been  equally  entitled  with  Mrs. 
Hotchkin  to  enter.  There  is  no  reason  why  he  may  not  take 
advantage  of  his  own  refusal  to  grant  a  licence.  A  grantor  may 
choose  to  carve  out  his  estate  upon  a  condition  precedent  to  be 
performed  by  himself;  and  if  he  do  not  perform  it  the  estate  will 
not  vest.  •  In  some  respects  the  lord  of  the  manor  stands  in  a 
better  situation  than  Mrs.  Hotchkin,  supposing  she  was  barred 
by  her  covenant  for  quiet  enjoyment;  for  as  no  licence  was 
granted,  the  common  law  reversion,  upon  which  alone  the 
covenant  could  attach,  did  not  pass  to  her  surrenderee.  The 
whole  common  law  estate  in  copyhold  remains  in  the  lord ; 
and  if  a  lease  be  made  without  licence,  the  common  law  re- 
version upon  such  lease  does  not  pass  by  the  surrender  and  ad- 
mission ;  though,  if  a  previous  licence  had  been  obtained,  the 
admission  of  the  surrenderee  might  have  passed  the  reversion 
which  had  been  created  by  the  licence  on  the  rolls  of  the  manor. 
Glover  v.  Cope  (a),  (which  over-ruled  Brasier  v.  Beak  (b\) 
and  Gollings  v.  Harding  (c).  It  appears,  however,  by  the  re- 
port in  Modern  of  Glover  v.  Cope,  that  there  was  a  custom  to 
lease  for  31  years  without  the  licence  of  the  lord,  and  therefore 
the  lease  there  was  good.  But  here  there  was  no  express 
licence,  and  the  lord  has  done  nothing  from  whence  a  licence 
can  be  presumed.  In  Richards  v.  Sealy  (d)  the  Court  said, 
that  a  licence  could  not  be  supposed  in  that  case,  though  it  were 
to  prevent  a  forfeiture.  Litfkin  was  no  party  to  the  lord's 
agreement  with  Mrs.  Hotchkin :  and  even  if  he  had  been,  the 
exception  of  existing  leases,  could  only  apply  to  such  as  were 
legal,  availing  leases.  Then,  as  to  the  receipt  of  the  quit-rent 
by  the  lord,  which  was  stated  in  the  case,  as  Lufkin  was  legally 
tenant  from  year  to  year,  his  possession  was  not  tortious  until 
the  expiration  of  the  notice  to  quit,  and  censequently  he  was 
bound  to  pay  quit-rent  up  to  that  time :  the  lord's  acceptance  of 
it,  therefore,  could  not  even  amount  to  a  waver  of  a  forfeiture, 
much  less  to  a  licence. 


(a)  1  Salk.  185.     1  Show.  284. 
(6)  Yelv.  222.     Cro.  Jac.  305. 
(«0  2  Mod.  81. 


3  Lev.  326,  and  4  Mod.  80. 
(c)  Cro.Eliz.6Q6,  622. 
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against 
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DOE  d. 

NUXN 

II  ^(t  I  list 

LfFKIN 


1803.  Marnjat  contra.     The   lessor  of  the  plaintiff  purchased  with 

full  notice  of  the  terms  of  demise  from   Mrs.  llotchkin  to  Litf- 
A/w.     The  question,  whether  this  were  a  lease  in  present i  for 
14  years  or  only  in  future,  must  turn  upon  the  apparent  intent 
of  the  lessor  and   lessee  to  be  collected  from  the  whole  of  the 
instrument ;  in  construing  which  the  Court  will,   as  the  rule  is 
laid   down  in   4  Bac.  Abr.  161.  K.,  rather  violate   particular 
words  than  the  general  intent.     Now  clearly  there  was  no  con- 
[  228  ]    tract  for  any  future  lease  to  be  granted,  but  the  demise  for 
the  whole    period  was   to  take  effect  under  that  deed.     The 
primary  object  then  was  to  lease  for   14  years,  and   the  next 
was  to  grant  it  so  as  not  to  create  a  forfeiture.     Now  here  the 
lease  was  executed  on  the  28th  of  February  1795,   to  be  com- 
puted and  lake  effect  from  the  29th  of  September  preceding  ;  and 
it  contained  a  clause,  requiring  the   landlord   if  he  wished  to 
occupy  at  any  time  during  the  demise  to  give  the  tenant  twelve 
months'  previous  notice  to  quit ;  a  notice  which  could  not  ex- 
pire till  after  the  determination  of  the  first  year  from  the  date 
of  the  demise,  to  which   it  is  attempted  to  confine  the  absolute 
term  demised.     This  clause   evinces   that   the  intention  of  the 
parties  was    to  demise  instanter  for  the   whole   period  men- 
tioned.    This  is  confirmed   by  the  consideration  that  the  deed 
contains  no  clause  making  the  duration  of  the   term  eventual 
upon  the  obtaining  of  the  lord's  licence.     And  if  it  were  not 
meant  to  be  for  more  than  one  year  absolute,  the  clause  respect- 
ing the   twelve  months'  notice  could  have  no  application.     It 
was  therefore  the  apparent  intention  of  the  parties  to  put  the 
tenant  in  immediate  possession  under  the  lease ;  but  to  protect 
the  estate  from  forfeiture  by  a  licence  from  the  lord  to  be  after- 
wards obtained.     The  word,  "  and  so  as,   &c."  should  be  read 
"  or  so  as  the  same  should  not  become  liable  to  forfeiture  :"  for  of 
course  there  could  be  no  forfeiture  if  the  lord  gave  his  licence. 
Then  if  the   estate  may  now  be  holden  for   the  full  term  of  14 
years   without   forfeiture,   it  will    enure  accordingly,  without 
violence  to  any   part  of  the  intention.     Now  the   lord  by  the 
receipt  of  quit-rent,  after  notice  of  the  terms  of  the  demise  to 
Litfkin,   and  of  the  consequent  forfeiture,    admitted  the  exist- 
ence of  the  copyhold  tenancy,  and  therefore   waved  the  for- 
[  229  ]     feiture.     The   lease  therefore  is  now  valid  for  the  whole  term, 
without  incurring  the  forfeiture  of  the  estate  out  of  which  it 
was  carved.     [Lord  Ellenborough  C.  J.     Is  not  all  this  matter 

of 
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of  equitable  cognizance  ?    The   action  here  is  not  brought  by 

the  lord  for  the  forfeiture,  which  might  raise  a  question  at  law,  pOE  ^ 
but  by  the  legal  reversioner,  who  founds  his  claim  upon  the  im-  NUXN 
perfection  of  the  lease.]  This  was  a  demise  for  a  year  certain,  against 
with  a  further  conditional  demise  to  take  effect  if  it  might  with- 
out forfeiture  ;  and  the  condition  is  now  performed  which  gives 
a  legal  title. 

Lord  ELLEN  BOROUGH  C.  J.  The  defendants  must  contend 
that  the  intention  of  the  parties  was  to  grant  a  lease  contrary  to 
the  custom  for  14  years  absolute,  and  that  a  forfeiture  was  in- 
curred eo  instanti  that  the  lease  was  granted,  which  is  directly 
contrary  to  the  express  words  of  the  demise,  which  is  for  one 
year,  and  at  the  end  of  that  year,  from  year  to  year,  for  thirteen 
years  more,  if  the  lord  would  give  licence,  <(  and  so  as  the  same 
"  should  not  become  forfeited  or  liable  to  be  forfeited."  These 
words  clearly  make  a  condition  precedent ;  and  the  plain  inten- 
tion of  the  parties  was  to  grant  the  utmost  term  consistent  with 
the  tenure  of  the  estate,  but  with  a  laborious  provision  made  to 
preserve  it  from  forfeiture ;  and  they  therefore  stipulate  for  the 
consent  of  the  lord  beyond  that  term :  but  the  lord  having  re- 
fused his  licence,  it  stands  then  as  a  simple  demise  for  one  year 
certain,  and  afterwards  Lufkin  held  as  tenant  from  year  to  year: 
therefore  the  original  lessor  or  her  assignee  might  determine  the 
tenancy  by  giving  six  months'  notice  to  quit ;  and  such  notice 
having  been  given,  the  lessor  of  the  plaintiff  is  entitled  to 
recover. 

Per  C«nam,  Postea  to  the  Lessor  of  the  Plaintiff. 
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TAPPEXDEN,  FAVEXE,  MILLER,  CR ALLAN,  and  MILL- 
SOX,     Assignees    of   BLINKI 
Bankrupts,  against  BURGESS. 


sox,     Assignees    of   BLIXKIIORX  and  MUSGRAVE, 


A  deed,  where-  TJJ"  assumpsit  for  money  had  and  received  to  the  use  of  the 

conveys  aiUils  '    plaintiffs  as   assignees   of  the  bankrupts,  the  only  questions 

property  in  turned   upon  the  validity  of  the  act  of  bankruptcy,   and   the 

trust  to  divide  ' 

amorist  his  right  of  the  plaintiffs  to  insist  upon  it.     As  to  which,  the  facts 

actt"°bank-an  appeared  to  be,  that  Blinkhorn  and  Musgrave,  traders,  finding 

ruptcy,  though  themselves  in  failing  circumstances,  called  a  meeting  of  their 

with  whom  creditors  together  on  the  1st  of  February  1802,  and  laid  before 

such  deed  was  them  the  state  of  their  affairs.     Nothing  was  resolved  upon 

in  the  Ant  in- 

stance concert-  then  ;  but  at  a  subsequent  meeting  on  the  12th  of  February,  at 

andwherTitwas  which  Tappenden   one  of  the  plaintiffs  was  not  present,  it  was 

executed,  resolved  that  Blinkhorn  and  Musgrave  should  make  an  assign- 

-'*  ment  of  all  their  estate  and  effects  to  trustees  for  the  benefit  of 


to  the     an  their  creditors  ;  and  Tappenden  and   the  other  plaintiffs  (all 

bankrupt  and  '  . 

intended  to  set  oi  whom  except  lappenden  were  present  and  concurring)  were 

of'bankru"  tcCt  nom'nated  trustees.     Accordingly  a  trust  deed  was  prepared, 

And  such  deed  which  was  dated  and  executed  on  the  22nd  of  March  by  Blink- 

iboaghhcon-  ^orn  anc^  Musgrave,   and   by   all  the  creditors,   including   the 

tain  a  proviso  plaintiffs,  except  Tappenden,  who  as  a  creditor  was  adverse  to 

trustees  think  the  proposal  from  the  first,  and  always  refused,  when  applied  to, 

fiu  And  acom-  ^o  execute  the  deed.     It  appeared  however  that  between  the 

mission  of 

bankrupt  be-  12th  of  February  and  the  execution  of  the  deed  on  the  22d  of 
SouTSrc*-  Mat'c^  lhe  principal  creditors  who  had  on  the  12th  of  Febru- 
onuponthepe-  ary  *  proposed  the  execution  of  that  deed  to  the^insolvent  tra- 
il itor  who  h!id~  ders,  and  who  then  intended  that  it  should  have  been  executed 
not  concurred  bv  them  as  a  valid  operative  deed  for  the  purpose  of  making- 

in  such  fraudu-  . 

lent  deed,  and  an  equal  distribution  of  their  effects  amongst  all  the  creditors, 

withSrswho  had  changed  their  purpose  (probably  upon  finding  that  Tappen- 

had  so  concur-  den,  one   of  the  principal  creditors,  would  not  come  into  the 

aLignM^hdid1  Pr°P°sal),   and  had  resolved  to  procure  the  execution  of  the 

that  it  was  no 

objection  to  an 

action  brought  by  them  as  assignees  for  the  recovery'of  part  of  the  bankrupt's  estate,  that  some  of  them 

had  concurred  in  such  fraudulent  deed  set  up  as  the  act  of  bankruptcy  ;  for  sucli  estoppel  applies  not  to 

assignees  who  arc  mere  trustees  for  the  creditors  at  large,  but  only  to  a  petitioning   creditor  who  ori- 

ginates the 


[  231  ]  deed 
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deed  by  the  insolvents  for  the  express  purpose  of  making  them 
bankrupts ;  in  which  purpose  all  the  present  plaintiffs  and 
assignees,  except  Tappenden,  concurred  :  but  it  did  not  appear 
that  the  bankrupts  themselves  when  they  executed  the  deed 
on  the  22d  of  March  were  privy  to  that  change  of  purpose. 
The  deed  which  was  also  executed  by  all  the  trustees,  except 
Tappenden,  contained  a  proviso  that  it  should  be  void  if  the 
trustees  should  think  fit  to  avoid  it :  (which  the  Court  in  the 
course  of  the  argument  observed  was  the  same  in  effect  with 
respect  to  this  inquiry  as  if  there  were  no  such  proviso  in  the 
deed,  as  in  the  mean  time,  and  till  the  signification  of  such 
avoidance  by  the  trustees,  it  was  an  operative  deed  in  the 
terms  of  it :  and  not  like  a  proviso  that  the  deed  should  be  void 
if  all  the  creditors  did  not  assent  to  it.)  A  commission  of 
bankrupt  was  sued  out  upon  the  25th  of  March,  upon  the  peti- 
tion of  Tappenden,  founded  upon  the  act  of  bankruptcy  by 
Blinkhnrn  and  Musgrave  in  executing  the  deed  of  assignment 
of  all  their  property  ;  upon  which  they  were  declared  bank- 
rupts, and  Tappenden  and  the  other  plaintiffs  were  chosen 
assignees. 
At  the  trial  before  Lord  Ellenborou»h  C.  J.  at  the  last  sit- 

O 

tings,  it  was  objected  on  the  part  of  the  defendant,  1st,  that  the 
execution  of  the  deed  of  the  bankrupts  having  been  concerted 
and  procured  by  the  creditors  for  the  express  purpose  of  mak- 
ing an  act  of  bankruptcy,  and  not  intended  at  the  time  to  be 
acted  upon  as  a  valid  operating  instrument  for  the  object  which 
it  purported  to  secure,  was  not  an  act  of  bankruptcy,  but  alto- 
gether fraudulent  and  void  ab  initio.  But,  2dly,  if  it  were 
otherwise  in  regard  to  creditors  or  third  persons  not  privy  to 
the  fraud,  yet  that  four  of  the  assignees,  the  now  plaintiffs,  hav- 
ing been  actually  privy  to  it,  were  on  that  account  concluded 
from  making  title  to  the  bankrupts'  estate  through  the  medium 
of  such  fraudulent  act  of  bankruptcy  procured  by  themselves. 
The  objections  were  over-ruled,  and  a  verdict  given  for  the 
plaintiffs,  with  liberty  to  the  defendant  to  move  to  set  it  aside 
and  enter  a  nonsuit  if  the  Court  should  think  either  of  the  ob- 
jections well  founded. 

Erskine  and  Gurney  shewed  cause  against  the  rule.     It  was 
long  ago   settled  in  Harmon  v.  Fishar(a),  and  since  in  Bum- 
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against 
BURGESS. 


1603.  ford  v.  Baron  (o),  and  Eckhardt  v.  IVi/son  (b),  that  a  deed 
of  assignment  by  a  trader  of  all  his  effects,  though  for  the  be- 
nefit of  his  creditors  in  general,  is  frauduUnt  and  void,  and  an 
and  Others,  act  of  bankruptcy.  This  doctrine  is  founded  upon  the  consi- 
Assiguccs,  deration  that  such  a  deed  exhibits  one  of  those  decisive  indi- 

• 

cations  of  insolvency,  which  shews  that  he  is  no  longer  capable 
of  carrying  on  his  trade.  But  this  case  is  endeavoured  to  be 
distinguished  from  those,  on  the  ground,  that  however  the  deed, 
as  originally  contemplated  by  all  parties,  was  intended  to 
operate  as  an  effectual  conveyance  of  the  property,  yet  at  the 
time  when  it  was  executed  it  was  not  intended  to  be  acted  upon, 
but  was  procured  for  the  express  purpose  of  making  the  grant- 
[  233  ]  ors  bankrupts.  But  admitting  that  those  who  were  privy  to 
this  purpose  would  be  concluded  from  setting  up  the  deed  as 
an  act  of  bankruptcy,  yet  it  would  be  valid  at  least  as  against 
the  bankrupts  to  whom  such  change  of  purpose  was  not  known, 
and  who  executed  the  instrument  eo  animo  to  transfer  their 
property  to  the  trustees.  An  act  of  bankruptcy  is  the  act  of 
the  bankrupts  themselves,  and  not  of  others :  and  the  only 
question  which  can  arise  on  this  subject  is,  whether  those  cre- 
ditors acted  in  collusion  Kith  the  bankrupts.  If  the  act  done 
were  not  collusive  on  the  part  of  the  bankrupts  themselves,  no- 
thing done  or  contemplated  by  any  of  the  creditors  could  affect 
the  right  of  Tappenden  the  petitioning  creditor,  who  was  no 
party  to  the  fraud,  but  always  refused  to  come  in  under  the  deed. 
Then  it  is  objected,  that  supposing  the  execution  of  such  a  deed 
to  be  a  complete  act  of  bankruptcy,  still  the  assignees  of  the 
bankrupt,  some  of  whom  were  privy  to  the  transaction,  are 
estopped  from  setting  it  up  and  suing  upon  such  a  title.  But 
the  answer  is,  that  the  assignees  do  not  sue  for  themselves  but 
for  the  benefit  of  the  bankrupt's  estate  of  which  they  have  been 
chosen  trustees.  And  if  such  an  objection  were  allowed,  it 
would  tend  to  defeat  Tappenden  and  other  creditors  who  were 
not  implicated  in  the  fraud  from  recovering  their  just  debts  by 
rendering  every  suit  fruitless  which  was  brought  to  recover  any 
part  of  the  bankrupt's  estate. 

. 

Gibbs  and  Wood,  in  support  of  the  rule,  endeavoured  to  dis- 
tinguish this  from  the  general  current  of  authorities,  upon  the 
•grounds  beibre  stated,  that  here  the  creditors  in  general  who 

(«)  Tr.  Term  1781,  cited  in  Edwards  v.  Harbon,  2  Term  Rep.  594. 
(b)  2  Term  Rep.  140. 

procured 
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procured  the  deed  (including  most  of  the  assignees  who  now 
sue,  and  attempt  to  set  it  up  as  an  effective  operative  act  at  the 
time),  had  at  the  instant  of  its  being  executed  resolved  to  make 
it  an  act  of  bankruptcy.  *  Then  what  was  that  but  a  resolution 
that  it  never  should  take  effect,  or  have  the  operation  which  it 
purported  in  the  terms  of  it  to  have,  and  for  which  alone  the 
bankrupts  were  induced  to  execute  it.  To  make  an  act  of 
bankruptcy,  there  must  be  a  fraudulent  act  or  conveyance 
whereby  creditors  may  be  defeated  or  delayed.  To  effect  which 
the  deed  must  be  a  complete  and  perfect  grant ;  and  to  com- 
plete a  grant  it  must  not  only  be  executed,  but  it  must  be  ac- 
cepted by  the  trustees,  otherwise  it  is  only  an  intention  to  grant. 
Now  here  it  appears  that  the  trustees  never  intended  to  carry 
it  into  effect,  which  is  a  virtual  rejection  of  the  trust.  [Lord 
Ellenborouvh  C.  J.  The  trustees  executed  the  deed,  intend- 
ing to  make  it  available  as  far  as  they  thought  proper.]  Then, 
2dly,  the  trustees  who  now  sue  in  the  character  of  assignees, 
having  assented  to  the  deed,  are  by  the  authority  of  Bamjord  v. 
Baron  (a)  estopped  from  setting  it  up  as  fraudulent  and  an  act 
of  bankruptcy.  And  it  is  no  answer  that  they  are  mere  trustees, 
for  they  are  the  only  parties  to  this  suit  which  a  court  of  law  can 
take  notice  of,  and  cannot  make  title  through  the  medium  of 
their  own  fraud.  As  in  Bauerman  v.  Radenius  (b)  the  declara- 
tions and  admissions  of  the  plaintiff  on  the  record,  who  appeared 
to  be  only  a  trustee,  were  holden  to  be  evidence  to  affect  the 
right  of  the  cestui  que  trust. 

Lord  ELLENBOROUGH  C.  J.  If  Tappenden  had  signed  the 
deed  of  trust,  he  could  not  as  petitioning  creditor  have  availed 
himself  of  it  to  set  it  up  as  an  act  of  bankruptcy,  according  to 
the  case  referred  to  of  Bamford  v.  Baron  :  but  he  never  assented 
to  it,  and  therefore  stands  clear  of  all  objection  as  privy  to  the 
act.  But  it  is  urged  that  that  objection  at  all  events  applies 
to  the  other  assignees  of  the  bankrupts' estate  who  are  plaintiffs 
on  this  record,  and  that  they  being  parties  to  the  fraud,  shall 
not,  though  only  suing  here  in  the  character  of  trustees,  be 
made  use  of  as  instruments  to  carry  it  into  effect.  There  is,  how- 
ever, no  case  which  goes  the  length  of  saying  that  the  creditors 
of  a  bankrupt  shall  be  disabled  from  suing  to  recover  his  estate, 
because  any  of  those  who  have  been  chosen  assignees  (who  are 
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1803.  not  necessarily  creditors)  have  been  guilty  of  a  fraud  in  urging 

~~  the  bankrupt    to  the  commission  of  an  act  of  bankruptcy  with 

"*"  a  view  to  take  advantage  of  it.     Then   with  respect  to  the 


ami  Others,  bankrupts  themselves,  their  fraud,   in  a  legal  sense,  was  com- 

Assignocs,  plete  ;  for  whatever  might  have  been  the  intent  of  others,  they 

'  purposed  to  devest  themselves  of  all  their  property,  and  inca- 
against  r      J  : 

BUIIGESS.  pacitat6  themselves   from  any  longer  carrying  on  their  trade  ; 


and  this  purpose  they  actually  effected.  Then  they  have  done 
every  thing  on  their  part  to  make  it  a  complete  act  of  bank- 
ruptcy. The  defendant's  argument,  then,  rests  altogether  on 
this  ;  that  some  of  those  who  now  sue  as  assignees  are  person- 
ally estopped  to  insist  on  the  execution  of  this  deed  as  an  act 
of  bankruptcy,  it  having  been  procured  by  themselves  for  this 
purpose  :  but  there  is  no  case  which  decides  that  the  other  cre- 
ditors shall  be  estopped,  because  a  person  happened  to  be 
elected  an  assignee  who  had  acceded  to  such  a  deed.  Such  an 
estoppel  has  only  been  holden  to  apply  to  the  petitioning  cre- 
ditor, who  in  this  instance  is  free  from  any  objection  ;  and  nei- 
ther reason,  justice,  nor  policy,  warrant  us  in  carrying  the 
estoppel  further. 

GROSE  J.  Here  the  bankrupts  themselves  have  done  an  act 
to  devest  them  of  all  their  property,  which  by  all  the  cases  is  an 
[  236  ]  act  of  bankruptcy.  The  only  objection  then  is,  that  the  assig- 
nees (excepting  Tappenden)  who  now  sue  are  estopped  from  set- 
ting this  up  as  an  act  of  bankruptcy  which  was  done  by  their  pro- 
curement. But  if  they  were  holden  to  be  estopped,  it  would 
deprive  the  other  creditors  of  the  right  which  they  have  to  ac- 
quire the  bankrupt's  property  under  the  statutes  relating  to 
bankrupts  ;  and  nothing  has  been  shewn  to  affect  them. 

LAWRENCE  J.  The  argument  of  the  defendant  has  pro- 
ceeded upon  confounding  the  case  of  a  petitioning  creditor 
with  that  of  assignees,  and  applying  to  the  latter  what  is  only 
cause  of  objection  to  the  former  ;  for  it  is  admitted,  that  if 
other  persons  than  those  who  were  privy  to  the  fraudulent  deed 
had  been  chosen  assignees,  no  objection  would  have  lain  to  the 
action  on  account  of  the  persons  suing.  Then,  as  far  as  the 
bankrupts  themselves  were  concerned,  the  execution  of  such  a 
detd  was  a  clear  act  of  bankruptcy.  And  no  objection  can  be 
urged  against  the  right  of  Tappetiden  to  be  the  petitioning  cre- 
ditor ;  the  object  of  whose  petition  was,  that  the  bankrupts' 

property 
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property  might  be  by  the  commissioners  transferred  to  assignees 
for  the  benefit  of  the  creditors.     The  goodness  of  the  commis- 
sion depends  on  the  right  of  the  creditor  to  petition,    and   not 
upon  who  the  assignees  may  be  who  are  afterwards  to  be  chosen,    and  Others, 
and  in  whom  the  assignment  vests  the  property  notwithstanding 
any  fraud  they  may  have  been  guilty  of,  not  connected  with  the 
assignment ;  and  therefore  they  are  entitled  to  recover  in  this     B^KG'ESS. 
case. 


against 


"LE  BLANC  J.  It  is  objected,  first,  that  the  act  of  bankruptcy 
was  not  complete,  because,  at  the  time  of  the  execution  of  the 
trust-deed  by  the  bankrupts,  it  was  not  intended  to  be  carried 
into  execution  by  the  creditors,  but  merely  to  be  used  for  the 
purpose  of  making  them  bankrupts  :  but  the  act  of  bankruptcy 
•was  then  complete ;  for  it  consists  in  the  fraud  (for  such  the  law 
considers  it)  intended  against  the  creditors  by  the  bankrupts ; 
which  fraud  was  carried  into  execution  as  far  as  depended 
upon  them  by  the  execution  of  the  deed.  And  though  the  cre- 
ditors had  changed  their  minds  at  the  time,  and  had  resolved  not 
to  act  upon  the  deed,  yet  if  they  afterwards  changed  their  minds 
again,  the  bankrupts  could  not  have  prevented  its  being  carried 
into  execution.  And  the  creditors,  notwithstanding  their  reso- 
lution at  the  time  when  the  deed  was  executed,  might  have 
changed  their  minds,  and  determined  to  carry  it  into  effect,  if 
the  insolvents  had  not  been  made  bankrupts.  Then  if  there  were 
fraud  in  the  bankrupts,  and  none  in  the  petitioning  creditor,  sup- 
posing this  objection  to  some  of  the  assignees  who  were  chosen 
afterwards  could  prevail,  it  would  be  very  easy  for  a  bankrupt 
who  could  procure  a  majority  in  number  and  value  of  his  credit^ 
ors  to  assent  to  such  a  deed,  to  prevent  any  effect  from  a  com- 
mission sued  out  against  him  by  an  adverse  petitioning  creditor 
who  had  refused  to  come  in  under  it  :  because  as  they  would 
have  to  name  the  assignees,  the  objection  might  be  urged 
against  any  proceeding  instituted  by  them  in  execution  of  such 
commission,  and  for  recovering  the  bankrupts'  estate. 

Lord  ELLEN  BOROUGH  C.  J.  afterwards  added,  that  the  ob- 
jection was  really  resolvable  into  this,  that  a  commission  of 
bankrupt  would  be  good  or  bad  according  to  the  choice  of 


assignees. 


Rule  discharged. 
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Lord  Viscount  NELSON  against  TUCKER. 


Bytlie4thar-    rpjfjg  was  an  "action  ofassumpsit  commenced  in  C.  B.  for 

tide  of  the 

King's  procla-  money  had  and  received,  money  paid,  and  rpon  an  account 

respecting1  the'  stated  which  was  brought  to  determine  the  right  to  a  consider- 
distribution  of  Die  sum  of  prize  money  between  the  present  plaintiff 'and  Earl 
officer^ it°is **  St.  Vincent,  the  former  of  whom  succeeded  the  Earl  in  the  corn- 
directed,  that  a  man(j  of  his  Majesty's  fleet  in  the  Mediterranean  in  the  course  of 
chief  nag  ol- 

fa<x  returning  the  last  war.     At  the  trial  before  Lord  Aivanley  at  Guildhall  a 

fore?  HsuUon  sPeci&'  verdict  was  found,  in  substance  as  after  stated,  upon 

shall  have  no  which  the  Court  of  C.  B.  were  equally  divided  in  opinion  ;  but 

prj^eViakenby  at  the  prayer  of  the  plaintiff 's  counsel,    one  of  the  Judges  who 

the  ships  left  thought   with   the  plaintiff  agreeing   to  withdraw  his  opinion. 

behind  to  act  ,  .  . 

under  another    judgment  was  given  pro  forma  for  the  defendant  (a),  on  which  a 

command  :  this    wfjt  Qf  error  WQS  now  brought. 
applies  as  well  ° 

to  another  com-  The  special  verdict  set  forth,  that  before  the  making  the 
*by seniority'^  capture  next  after  mentioned,  viz.  on  the  2d  of  October  1795, 
to  another  chief  the  Lords  Commissioners  of  the  Admiralty,  by  their  order  in 
pointed  by  ei~  writing,  appointed  Earl  St.  Vincent,  *  (then  Sir  John  Jarvis) 
Kt.  of  the  Bath,  Admiral  of  the  Blue,  commander  in  chief  of  his 
Majesty's  ships  in  the  Mediterranean,  and  thereby  required  him 
forthwith  to  take  upon  himself  such  command  accordingly,  and 
turning  home,  charged  all  captains,  officers,  &c.  of  his  Majesty's  said  ships  to 
commence-  >&  °hey  him  as  their  commander  in  chief,  and  charged  him  like- 
ment  in  fact  of  wise  to  follow  such  orders  and  directions  as  he  should  from 

a  commander         .  .  .  .  . 

in  chiefs  de-      time  to  time  receive  Irom  the  Admiralty,   or  any  other  his  supe- 

parture  from 

the  local  station  of  Ins  command  for  the  purpose  of  returning  home,  leaving  his  Qeetbehind,  i.  e.  leav- 
ing it  for  all  effective  purposes  under  the  controul  of  another  commander  competent,  under  the  terms  of 
the  proclamation,  to  command  in  his  stead.  Therefore  where  u  Hag  officer,  commander  in  chief  in  the 
Mediterranean,  returned  to  England  by  leave  of  the  Admiralty  for  the  recovery  of  his  health,  leaving 
the  fleet  under  the  command  ol  the  next  flag  officer  in  seniority,  but  having,  before  his  departure,  dis- 
patched one  of  the  ieet  on  a  cruise,  who  made  captures  within  the  limits  ol  the  station,  after  the  depar- 
ture homewards  of  such  commander  in  chief  out  of  those  limits,  but  before  any  new  orders  given  by  the 
next  flag  officer  on  whom  the  command  of  the  station  had  devolved  :  held  that  the  right  to  the  l-8th, 
or  commanding  flag-officer's  share  of  prize,  belonging  to  the  preterit  acting  flag  officer  in  command  on  the 
station,  and  not  to  the  chief  flag  officer  returning  home,  although  the  latter  still  retained  the  title,  pay, 
and  table-money,  of  commander  in  chief,  after  his  return  home,  and  did  not  resign  his  coniiuissiuii  as 
such  till  after  the  prize  taken,  and  had  official  correspondence  with  the  Admiralty  in  that  character  till 
his  resignation,  and  made  appointments  in  the  fleet  as  such  ;  the  governing  principle  of  his  .UH,  sty's 
proclamation  being  that  the  reward  of  prize  should  be  attached  to  the  present  effective  commander  on 
the  station,  and  not  to  the  nominal  one  who  returns  home,  leaving  ships  behind  to  act  under  another 
command. 

(a)  3  Bos.  £f  Pull.  257. 
"[  238  ]  rior 
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rior  officer.     Earl   St.  Vincent  arrived  at  the  said  station,  and 
took  upon  himself  the  command,  the  limits  of  which  command  ,  ,  ~r 
did   not  then    extend    heyond  the   Straits   of  Gibraltar;    but       'aa,,-;^-t 
afterwards,  and  before  the  capture  after  mentioned,  and  whilst     TUCKI 
the  said  Earl  was  such  commander  in  chief,  an  order  of  the 
Admiralty  of  the  7th  of  November  1796  gave  liberty  to  the  Earl 
to  extend  the  limits  of  his  command  so  far  to  the  northward   as 
Cape  Finisterre,  and  to  take  such  a  situation  either  within  the 
Mediterranean  or  on  the  coasts  of  tile  Atlantic,  as  far  as  the  last- 
mentioned  Cape,  as  on  a  consideration  of  all  the  existing  cir- 
cumstances might  appear  to  him  to  be  best.     In  pursuance  of 
which  the  Earl  afterwards,  and  before  the  issuing  of  the  order 
after  mentioned  to  Captain  Digby,  and  before  the  making  of 
the  capture  in  question,  did  extend  the  limits  of  his   command 
along  the  coast  of  Spain  and  Portugal,  as  far  to  the  northward 
as  Cape  Finisterre,  and  at  the  time  of  the  capture  in  question 
the  limits  of  the  station  remained  so  extended.     Earl  6Y.  Fin- 
cent  afterwards  applied  to  the  Admiralty  for  leave  to  return  to 
England  for  the  re-establishment  of  his  health,  and  the  Lords 
Commissioners,  by  a  letter  to  him  of  the^d  of  November  1798; 
granted  him  permission  so  to  do,  on  his  leaving  the  command 
of  the  fleet  in  the  charge  of  the  officer  next  in  seniority  to  him, 
with  such  instructions  for  such  officer's  guidance  as  the  Earl     L  ^'   J 
judged  necessary,  if  upon  the  receipt  of  such  letter  he  should 
find  that  the  state  of  his  health  absolutely  required  it.     Lord 
St.  Vincent,  by  letter  of  the  28th  of  December  1798,  declined 
availing    himself    of    that   indulgence,     unless    compelled    by 
a  return    of  his    complaint  to  relinquish  the  command  ;   and 
on   the  llth   of  March  1799,  while  he  still  continued  in  his 
command,    he    gave  a   written  order    to '  (iaptain    Digby    of 
the  Alcmene,    one   ofdhe  King's   ships    under  his   Lordship's 
command,  to  cruise  off  the  north-west  coast  of  Spain  as  long  as 
his  water  and   provisions  would  last,  for  the  protection  of  the 
trade  of  the  King's  subjects  and  his  allies,  and  then  to  re-victual 
at  Lisbon,  and  return  to  the  station,   there  to  act  as   before 
directed  until  further  orders ;   which  station  was  found  to  be 
within  the   extended   limits   of  Lord  St.  Vincent's   command. 
On  the  16th  of  June  1799,   Earl  Si.  Vincent,  in  pursuance*  of 
the  permission  given  to  him  by  the  Admiralty  as  aforesaid,  by 
his  order  in  writing  as  commander  in  chief,  directed  to  Vice- 
Admiral  Lord  Keit/i    the  officer  next  in  seniority  to  the  said 
Earl,  alter  reciting'  such  permission  in  the  terms  before  men- 

N  4  tioned, 
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1803.  ioned,  proceeded  thus  :  "  Desirous  as  [am  of  giving  all  pos- 
sible  effect  aud  energy  to  his  Majesty's  service,  at  a  crisis 
which  admits  of  no  impediment,  but,  on  the  contrary,  de- 
mands  the  fullest  exercise  of  an  efficient  and  uncontrolled 
"  authority,  1  have  resolved,  on  maturely  considering  these 
"  important  objects,  and  your  lordship's  zeal,  &,c.  in  the  al- 
"  tainment  of  them,  to  avail  myself  of  the  permission  thus  pro- 
"  visionally  granted,  and  to  leave  his  Majesty 's  fleet  serving 
"  upon  the  station  under  your  command.  Your  lordship  is 
"  therefore  hereby  required  and  directed  to  take  the  several 
"flag  officers  and  captains  of  the  said  fleet  under  your  com- 
[  241  ]  "  viand  accordingly."  This  order  was  delivered  to  Lord 
Keith  on  the  said  16th  of  June  :  notwithstanding  which  Lord 
St.  Vincent  continued  on  the  said  station  in  the  full  and  actual 
exercise  of  all  the  powers  and  authorities  of  such  commander  in 
chief  until  the  31st  of  July  1799,  when,  in  pursuance  of  the 
aforesaid  permission  given  to  him,  he  sailed  from  Gibraltar  for 
England  in  his  Majesty's  fchip'Jfrgo,  and  on  the  16th  of  August, 
before  the  capture  in  question  after  mentioned,  arrived  at  Spit- 
head  in  England,  and  immediately  applied  for  and  obtained  the 
permission  of  the  Admiralty  to  go  to  Bath  for  his  health,  whither 
he  went,  and  continued  in  England,  until  the  26th  of  November 
1799,  without  having  resigned  or  being  superseded  in  or  removed 
from  his  office  of  commander  in  chief  as  aforesaid ;  and  during 
all  that  time  he  was  continued  and  borne,  as  such,  upon  the 
books  of  his  Majesty's  said  ship  Argo.  On  the  29th  of  July 
1799,  Lord  Keith,  under  orders  from  Lord  St.  Vincent,  who 
still  remained  at  Gibraltar,  passed  the  straits  of  Gibraltar  to- 
gether with  Vice-Admiral  Parker,  the  officer  next  in  seniority 
to  him,  and  a  detachment  of  the  Mediterranean  fleet,  in  pursuit 
of  the  fleets  of  France  and  Spain,  and  about  the  10th  of  August 
they  passed  Cape  Finisterre,  the  northernmost  limit  of  the 
Mediterranean  station;  and  Lord  Keith  having  chased  the 
enemy's  fleets  into  Brest,  afterwards,  in  pursuance  of  orders 
from  the  Admiralty,  dated  the  10th  of  August,  proceeded  with 
bis  squadron  to  Torbay,  and  put  himself,  on  the  19th,  under 
the  ^command  of  Lord  Bridport,  commander  in  chief  of  the 
channel  fleet.  After  Earl  St.  Vincent,  Lord  Keith,  and  Vice- 
Admiral  Parker,  had  quitted  the  Mediterranean  station,  Lord 
Nelson  became  and  continued  at  and  until  after  the  capture  in 
question  the  senior  admiral  personally  serving  within  the  limits  of 
that  station ,'  and  before  the  capture  in  question,  the  Admiralty 

sent 
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sent  orders  to  Lord  Nelson,  dated  the  20th  of  August  1799,  in-  1803. 
forming  him,  "  that  from  the  circumstance  of  Lord  St.  Vincent  .  ~ 
having  returned  to  England  for  the  recovery  of  his  health,  against 
and  Lord  Keith,  with  other  flag  officers,  having  quitted  the  TUCKER. 
Mediterranean  in  pursuit  of  the  enemy,  he  (Lord  Nelson)  was 
become  the  senior  officer  of  his  Majesty's  ships  in  the  Mediterra- 
nean ;  and  that,  till  the  return  of  Lord  Keith  or  some  other 
superior  officer,  he  (Lord  Nelson)  would  have  all  the  important 
duties  of  that  station  to  attend  to.  That  it  was  probable  Lord 
Keith  had  left  for  his  (Lord  Nelson's)  information  and  guid- 
ance such  orders  and  instructions  as  he  had  received  either 
from  the  Admiralty  or  Lord  St.  Vincent ;  but,  lest  his  having 
quitted  the  station  unexpectedly  should  have  prevented  his  so 
doing,  the  Admiralty  thought  fit  to  point  out  those  objects  to 
which  it  would  be  necessary  that  he  (Lord  Nelson)  should  be 
particularly  attentive."  Amongst  other  things,  Lord  Ne/son 
was  thereby  directed  to  watch  the  motions  of  the  ships  remain- 
ing in  Cadiz,  and  to  station  a  sufficient  force  to  blockade  that 
port;  to  insure  the  safety  of  convoys  passing  to  and  from  the 
Mediterranean ;  and  to  point  his  attention  to  certain  services, 
&c.  as  far  as  the  force  under  his  orders  would  admit.  Lord 
Nelson,  so  being  the  senior  flag  officer  personally  serving  on  the 
Mediterranean  station,  made  and  issued  various  orders  in 
writing  to  such  officers  and  commanders  of  squadrons  and 
vessels  serving  on  the  same  station  as  he  happened  to  fall  in 
with,  but  did  not  give  any  orders  or  directions  whatever  to,  or  fall 
in  with,  the  captain  of  his  Majesty's  said  ship  Alcmene.  On  the 
15th  of  October  1799,  the  Admiralty  issued  a  written  order  to 
Lord  St.  Fincent,  directing  him  "  to  order  the  several  captains 
and  commanders  of  his  Majesty's  ships  under  his  command  to 
substitute  in  future"  a  certain  private  signal  to  the  Post-office  [  243  ] 
packets  for  that  before  used.  On  the  16th  of  September  1799, 
by  his  order  in  writing,  Lord  St.  Vincent  appointed  J.  B.  to 
act  as  flag  lieutenant  on  board  the  Argo  :  in  which  order  he 
stiled  himself  "  commander  in  chief  of  his  Majesty's  ships,  &c. 
in  the  Mediterranean  ;"  and  having,  as  he  stated,  "  promoted 
Lieutenant  T.  L.  M.  my  flag  lieutenant  on  board  his  Majesty's 
ship  drgo,  to  the  command  of  his  Majesty's  sloop  Cameleon." 
The  special  verdict  then  set  forth  certain  letters  to  Earl  St.  Fin- 
cent  from  the  Board  of  Admiralty,  after  the  Earl's  return  to 
England .  for  the  benefit  of  bis  health,  and  before  he  resigned 

his 
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1803.       his  said  commission  of  commander  in  chief;  the  first  of  these 
T~  dated  20th   of  August  1799,  acknowledges  the  receipt  of  two 

'against       official  letters  transmitted  to  the  Board  by  the  Earl  from  officers 
TUCKER,     in  the  Mediterranean  fleet,  and  the  approbation  of  the  Board  at 
the  Earl's  having  granted  permission  to  Mr.  Tucker  to  come 
home.     Another,  dated   the  26th  of  September  1799,  acknow- 
ledging the  receipt  of  the  Earl's  letter  of  the  24lh,  transmitting 
two  letters  from   Captain  Dighy  of  the  A/cmene,  containing  au 
account  of  the  captures  he  had  made.     A  third,  dated  the  4lh 
of  November  1799,  acknowledging  the  receipt  of  other  inclo- 
sures   transmitted    through   the    Earl   from    the   fleet.     Then 
followed  various  orders  from   the   Admiralty  Board    to  Lord 
Nelson,  continuing  through  the  months  of  September,   October, 
and  December  1799,  and  February  1800,  directing  him.  to  fur- 
nish the  officer  who  should  be  sent  by  him  to  take  charge  of  the 
Leander  ship    of  war,    recaptured  by  the  Hussions  from   the 
enemy,  with  a  certain  sum  to  be  distributed  amongst  the  recap- 
tors,  and  to  draw  bills  for  the  amount :  apprising  him  of  the 
Admiralty  having   promoted   a   certain  lieutenant  to  be  com- 
mander,  and  appointed  him  to  the  Perseus  bomb  ;    and  sending 
[  244  ]      Lord  Nelson  the  commission  to  deliver  to  him:  apprising  him 
of  a  mistake  in  the  book  of  signals  :  directing  him  to  order  the 
several  captains,  &c.  under  his  command  to  substitute  in  future 
one  sort  of  signal  flag  for  another:  communicating  leave  to  him 
to  permit  the  Portuguese  squadron  serving  under  his  orders  to 
return  to  Lisbon   for  repairs,  if  required  by  their  Court  :  ac- 
knowledging the  receipt  of  papers  relative  to  Sir  Sidney  Smith's 
conduct  at,  and  defence  of  Acre,  and  directing  Lord   Nelson 
to  signify  to  Sir  -S.  -S.  the  high  sense  entertained  of  his  very 
meritorious  services ;    and   also   confirming  some  promotions 
made  by  Lord   Nelson  in  the  fleet:  ordering  him  to  permit  a 
certain  chaplain  to  resign  his  appointment  and  return  home  : 
acknowledging  the  receipt  of  Lord  Nelson's    letter,  informing 
the  Board  of  his  having,  upon  a   particular  occasion,  left    the 
command  of  the  squadron  for  a  short  lime  under  the  command 
of  Captain  Trowbridge,  to  whom  he  had  on  that  account  given 
permission  to  wear  a  broad   pendant,  and  communicating  the 
non-disapprobation  of  the  board,   under  the  peculiar  circum- 
stances and  for  a  time  to  be  limited  by  the  occasion:  acknow- 
ledging the  receipt  of  letters  relating  to  certain  occurrences,  and 
his  views  respecting  the  speedy  reduction  of  Malta  :  agreeing  to 

allow 
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allow  reasonable  expences  to  a  commissary,  and  approving  Lord  1803. 
Nelson's  recommendation  in  his  favour;  and  adopting  his  re-  ~ 
commendation  of  certain  other  officers.  The  special  verdict  'a<raimt 
then  stated,  That  on  the  17th  of  October  1799,  after  Lord  St.  TUCKEE. 
Vincent's  return  to  England,  and  whilst  Lord  Nelson  was  the 
senior  Admiral  personally  serving  on  the  Mediterranean  station, 
and  before  Lord  St.  Vincent  actually  in  fact  resigned  or  had 
been  superseded  in  or  removed  from  his  said  office  of  commander 
in  chief,  Captain  Digby,  of  the  Alcmene,  'a  ship  belonging  to 
the  Mediterranean  fleet,  (not  having  received  any  order  subse- 
quent to  that  of  the  llth  of  March  1799  from  Lord  St.  Vincent,  [  245  ] 
and  having  been  detached  by  that,  order  from  the  said  fleet,  in 
company  with  other  ships)  went  with  the  Alcmene  and  those 
other  ships  to  Muros  Bay,  to  the  southward  of  Cape  Finisterre, 
and  within  the  limits  of  the  station  on  which  he  z&as  so  dispatched 
to  cruise  by  Lord  St.  Vincent,  and  there  captured  two  Spanish 
ships  of  war  (Spain  being  then  an  enemy),  which  have  been  since 
condemned  as  prize  in  the  Court  of  Admiralty.  Lord  Nelson 
was  not  actually  on  board  the  Alcmene  at  the  time  of  such  cap- 
ture. The  defendant  Tucker  was  and  still  is  prize  agent  for  the 
flag  officers  of  the  Mediterranean  station,  and  as  such  has 
received  the  produce  of  the  captures  ;  and  Lord  Nelson's 
share,  if  he  be  entitled  to  the  commanding  flag  officer's  share, 
amounts  to  13,015/.  4s.,  which  remains  in  the  defendant's  hands. 
The  special  verdict  then  set  out  the  King's  proclamation  of 
January  1797,  as  after-mentioned,  for  the  distribution  of  prize ; 
and  then  stated  that  on  the  26th  of  November  1799,  Lord  St. 
Vincent  resigned  his  said  commission  of  commander  in  chief, 
which  was  accepted  by  the  Lords  of  the  Admiralty  :  and  that 
Lord  St.  Vincent  received  his  pay  and  table-money  as  such  com- 
mander in  chief  up  to  the  day  of  his  resignation  ;  and  after  Lord 
St.  Vincent  left  the  station,  Lord  Nelson  continued  to  receive  the 
same  pay  as  before,  but  not  pay  as  commander  in  chief.  But 
from  the  12th  of  August  1799  Lord  Nelson  received  the  like 

O 

table-money  with  Lord  St.  Vincent. 

The   King's  proclamation  of  the  25th  of  January  1797,  set  Proclamation 
out   in   the   special   verdict,   is  entitled  "  A   proclamation  for  directing  the 

r  _      distribution  of 

"  granting  distribution  of  prizes  taken  from  the  King  of  Spain  prize. 
"  or  his  subjects  subsequent  to  the  9th  of  November  1796,  the 
"  date  of  his  Majesty's  order  in  council  for  granting  general 

"  reprisals 
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1803.       "  reprisals  against  the  ships  and  *  goods  of  the  King  of  Spain 
.     77"  "  and   his  subjects."     By   which   his   Majesty's  will  and  plea- 

'tteaintt       sore  was   proclaimed  and  declared,  that  the  net  produce  of  all 
TICKER,     prizes  taken  subsequent  to  the  said  9th  of  November,  the  right 
*[  246  ]     whereof  was  inherent  in  his  Majesty  and  his  Crown,  should  be 
given  to  the  takers  in  the  proportion  and  manner  therein  set 
forth.     That  the  net  produce  of  all  prizes  taken  by  any  of  the 
King's  ships,  &c.  of  war  should  be  for  the  entire  benefit  and 
encouragement   of  his  Majesty's  flag  officers,   captains,  com- 
manders,   and    other  commissioned  officers    in   his   Majesty's 
pay,  and  of  the  seamen,  mariners,  and  soldiers  on  board  his  Ma- 
jesty's ships,  &c.  at  the  time  of  the  capture.  And  that  such  prizes 
might  be  lawfully  sold  and  disposed  of  by  them  and  their  agents 
after  the  same  should  have  been  finally  adjudged  lawful  prize, 
and  not  otherwise.    The  distribution  should  be  made  as  follows : 
the  whole  of  the  net  produce  being  first  divided  into  eight  equal 
parts,  the  captain  or  captains  of  any  of  the  King's  ships,  &c. 
who  should  be  actually  on  board  at  the  taking  of  any  prize  should 
have  3-8th  parts  ;  but  in  case  any  such  prize  should  be  taken 
by  any  of  the  King's  ships  under  the  command  of  a  flag  or  flags, 
the  flag  officer  or  officers  being  actually  on  board,  Tor  directing 
and  assisting  in  the  capture,  should  have  one  of  the  said  3- 8th 
parts,  the  said  l-8th  part  to  be  paid  to  such  flag  or  flag  officers 
In  such  proportions  and  subject  to  such  regulations  as  were 
thereinafter  mentioned,  and   the  remaining  8th  parts  in  manner 
therein  set  forth.     And  the  King  thereby  further  directed,  that 
the  following   regulations   should    be  observed  concerning  the 
l-8th  thereinbefore  mentioned   to  be  granted  to  the  flag  or  flag 
officers  who  should  actually  be  on  board  at  the  taking  of  am/ 
prize,  or,  should  be  directing  or  assisting  therein.     "  1st,  That 
[  247  ]     «  a  flag  officer  commander  in  chief,   when  there  is  but  one  flag 
"  officer  upon  service,  shall  have  to  his  own  use  the  said  l-8th 
"  part  of  the  prizes  taken  by  'ships  and  vessels  under  his  coni- 
"  mand.     2dly,  That  a  flag  officer  sent  to  command  at  Jamaica 
"  or  elsewhere  shall  have  no  right  to  any  shore  of  prizes  taken 
"  by  ships  or  vessels  employed  there  before  he  arrives  at  the 
"  place  to  which  he  is  sent,  and  actually  takes  upon  him  the 
"  command.     3dly.  That  when  an  inferior  flag  officer  is  sent 
"  out  to  reinforce  a  superior  flag  officer  at  Jamaica  or  else- 
"  where,  the  superior  flag  officer  shall  have  no  right  to  any 
"  share  of  prizes  taken  by  the  inferior  flag  officer  before  the  in- 

"  ferior 
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"  ferior  flag  officer  shall  arrive  within  the  limits  of  the  com-        1803. 
"  mand  of  the  superior  flag  officer,  aud  actually  receive  some        T~ 
"  order  from  him.     4thly,  That  a  chief  flag   officer   returning       ' 


"  home  from  Jamaica  or  elsewhere  shall   have  110  share  of  the     TUCKER. 

"  prizes  taken  by    the  ships  or  vessels  left  behind  to  act  under 

ft  another  command.      5thly,   That  if  a  flag  officer  is  sent  to 

"  command  in  the  outports  of  this  kingdom,  he  shall  have  no 

"  share   of  the   prizes  taken  by   ships   or  vessels   which  have 

"  sailed  from  that  port  by  order  from  the  Admiralty.     Gthly, 

"  That  when  more  flag  oflicers  than  one  serve  together,  the  8th 

"  part  of  the  prizes  taken  by  any  ships  or  vessels  of  the  fleet 

"  or  squadron  shall  be  divided   in  the  following  proportions, 

"  (viz.)   if  there   be  but  two  flag  officers,  the  chief  shall  have 

"  2-3d  parts  of  the  said  l-8th  pa*rt,  and  the  other  shall  have 

"  the  said  remaining  third  part:   but  if  the   number  of  flag 

"  officers  be  more  than  two,  the  chief  shall  have  only  one  half, 

"  and  the  other    half  shall  be   equally   divided  amongst  the 

"  other  flag  officers.     Tthly,  That  commodores  with  captains 

"  under  them  shall  be  esteemed  as  flag  officers  with  respect 

"  to  the  8th  part  of  prizes    taken,    whether  commanding  in 

"  chief  or  serving  under  command.      8thly,   That    the    first     [  248  ] 

"  captain  to  the  Admiralty  and  commander  of  his  Majesty's 

"  fleet,   and  also  the  first  captain  to  his  Majesty's  flag  officer 

"  appointed  or  thereafter  to  be  appointed  to  command  a  fleet  or 

"  squadron  of  20  ships  of  the  line  of  battle,  and  also  the  first 

"  captain  to  his  Majesty's  flag  officer  appointed  or  thereafter 

"  to  be  appointed  to  command  a  fleet  or  squadron  of  15  ships 

"  of  the  line  of  battle,  provided  such  last  mentioned  fleet  or 

"  squadron  shall  be  composed  of  his  Majesty's  own  ships,   shall 

"  be  deemed  aud  taken  to  be  a  flag  officer,  and  shall  be  entitled 

"  to  a  part  or  share  of  prizes  as  the  junior  flag  officers  of  such 

"  fleet  or  squadron." 

The  special  verdict  concluded  in  the  usual  form  ;  and  was 
argued  very  elaborately  in  Trinity  term  last  by  Shepherd  Serjt. 
for  the  plaintiff'  in  error,  and  by  Erskine  for  the  defendant. 
But  the  caA  was  so  fully  discussed  by  the  learned  Judges  in 
the  Court  of  Common  Pleas,  and  afterwards  by  the  Lord  Chief 
Justice  of  this  Court  in  delivering  the  opinion  of  the  whole 
Bench,  that  it  would  be  superfluous  to  repeat  the  arguments 
urged  at  the  bar  ;  which  turned  for  the  most  part  upon  the 
grammatical,  reasonable,  and  relative  construction  of  the  King's 
several  proclamations  for  the  distribution  of  prize.  After  the 

argument 
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1803.       argument  the  case  was  directed  to  stand  over  to  this  term  for 

judgment:  and  now 
I.d. NELSON  J 

tgtrimi 
Ti  c  KER.        Lord  ELLENBOROUGH  C.  J.  delivered  the  opinion   of  the 

Court.  This  is  a  writ  of  error  brought  upon  a  judgment  of 
the  Court  of  Common  Pleas  (a)  in  favour  of  the  defendant,  in 
an  action  for  money  had  and  received,  and  in  which  the  de- 

[  249  ]  fendant  pleaded  the  general  issue.  The  question  arises  upon  the 
facts  found  upon  a  special  verdict  in  that  Court,  and  is,  Whe- 
ther the  plaintiff  be  or  be  not  entitled,  under  his  Majesty's  pro- 
clamation of  the  25th  of  January  1797,  and  the  prize  act  of 
33  Geo.3.  c.  66.,  to  the  chief  flag  officer's  share  in  a  prize  of 
two  Spanish  ships  of  war  made  on  the  I7th  of  October  1799  by 
Captain  Digby  of  the  Alcmene,  such  ship  and  officer  being 
then  under  the  command  of  the  commander  in  chief  of  the 
Mediterranean  station  ?  The  amount  of  that  share,  and  that  the 
defendant  has  received  the  same  in  his  character  of  prize  agent 
te  the  flag  officers  of  that  station,  and  that  he  now  retains  the 
same  for  the  use  of  the  plaintiff  (if  the  plaintiff  be  entitled  to 
such  chief  flag  officer's  share),  is  admitted.  The  facts  stated  in 
the  special  verdict,  and  upon  the  result  of  which  Lord  Nelson 
claims  to  be  so  entitled,  are  in  substance  as  follows.  [His 
Lordship  here  stated  the  substance  of  the  special  verdict  as  be- 
fore set  forth.]  It  appears  very  clearly  from  the  correspond- 
ence which  has  passed  between  Lord  St.  Vincent  and  Lord 
Nelson  respectively  and  the  Admiralty  Board,  and  from  the 
various  documents  stated  with  reference  to  each  of  these  Admi- 
rals, and  the  relation  in  which  from  those  documents  they 
respectively  appear  to  have  stood  in  regard  to  the  ships  and 
vessels  on  the  Mediterranean  station,  that  Lord  St.  Vincent  was 
considered  by  the  Admiralty  Board  as  commander  in  chief  of 
that  fleet  from  the  2d  of  October  1795,  the  date  of  his  original 
appointment,  and  that  he  had  all  along  the  pay  and  table-mo- 
ney as  such,  and  also  acted  as  such  for  certain  purposes  down 
to  the  26th  of  November  1799,  when  he  formally  resigned  the 
commission  by  which  he  had  been  appointed  to  tmit  command. 
It  also  appears  that  Lord  Nelson  was,  during  a  part  of  the 
same  period,  comprehending  the  time  when  the  capture  in  ques- 

[  250  ]  tion  was  made,  considered  by  the  Admiralty  Board  as  the  acting 
commander  in  chief  on  that  station,  although  he  received  no 
increase  of  pay  on  that  account,  nor  indeed  the  table-money  of 

(o)  3  Bos.  Sf  Pul.  257. 

a  commander 
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a  commander  in  chief  prior  to  the  12th  of  August  1799.     Bnt        1803. 
the  question  for  our  consideration  is  not,  which,  if  either,  of 

T    1    TVT 

these  noble  Admirals  may,  in  consequence  of  being  so  treated 
and  considered  by  ihe  Admiralty  Board,  be  properly  entitled,  TUCKEU. 
according  to  the  courtesy  or  usages  of  the  navy,  to  the  appel- 
lation and  station  as  commander  in  chief  for  the  purpose  of 
honorary  distinction,  or  even  for  other  purposes  in  some  degree 
effective  and  substantial ;  but  which,  if  either,  of  them,  at  the 
period  of  the  capture  in  question,  was  in  respect  of  his  actual 
situation,  zcith  reference  to  the  terms  of  the  proclamation,  the 
person  intended  thereby  to  receive  the  advantage  of  the  chief 
flag  officer's  l-8th  share  in  captures  made  by  the  ships  on  that 
station.  If  the  proclamation  shall  be  found  to  be  distinctly  and 
unambiguously  expressive  of  his  Majesty's  intention  on  the 
subject,  that  intention,  capable  of  being  so  collected,  must  pre- 
vail, and  be  judicially  carried  into  effect  by  us,  without  regard 
to  its  agreement  or  disagreement  with  any  supposed  course  and 
practice  of  the  service,  or  its  conformity  to  the  opinion  which 
the  Admiralty  Board  may  be  supposed  to  have  entertained  or 
intimated  on  the  subject.  It  is  only  upon  a  supposition  that 
some  ambiguity  exists  in  the  terms  of  the  proclamation  itself, 
that  the  course  of  the  service,  or  any  other  like  collateral  aids 
can  be  resorted  to,  for  the  purpose  of  explanation :  it  being 
always  to  be  remembered,  that  the  proclamation  which  was 
issued  in  1744,  (altered  as  it  was  in  the  particulars  hereafter 
mentioned  in  the  year  1756,)  was  made  for  the  immediate  pur- 
pose of  introducing  a  new  and  specific  regulation  on  the  sub- 
ject, to  prevent,  as  it  professes,  disputes  arising  amongst  flag  [  251  ] 
officers,  and  to  explain  and  settle  the  right  of  flag  officers  and 
commanders  in  future  ;  and  of  course  must,  where  it  varies 
from  them,  be  allowed  to  govern  and  control  the  antecedent 
practice  and  course  of  service  in  that  respect,  and  not  to  be 
controlled  and  governed  by  them.  To  adopt  any  other  princi- 
ple of  construction  would  be  in  all  cases  to  cut  down  and  cur- 
tail every  new  rule,  so  as  to  leave  the  practice  meant  'to  be 
abolished  as  little  altered  as  possible  ;  in  other  words,  would  he 
to  construe  the  terms  of  a  new  rule  most  favourably  to  the  con- 
tinuance of  the  old  abuse,  instead  of  most  effectually  for  its 
suppression.  Although  the  last  proclamation,  i.  e.  that  of  1797, 
is  the  only  one  stated  upon  the  face  of  the  special  verdict,  yet 
as  all  the  other  antecedent  proclamations  on  the  same  subject 
have  been  referred  to  by  the  counsel  as  an  agreed  basis  of  ar- 
gument 
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1803.  gument  on  this  occasion,  as  well  as  referred  to  in  thejudgmenls 
given  in  another  place,  and  as  they  throw  some  additional  lighl 
upon  the  proclamation  now  immediately  under  consideration, 


TUCKER,  it  may  t)e  material  to  advert  to  them,  and  to  the  several  altera- 
tions which  have  successively  taken  place  in  them,  in  respect 
to  the  flag  officers'  l-8th  ;  from  which  it  will  appear  that  the 
Crown  has  proceeded  progressively  and  constantly  upon  the 
principle  of  appropriating  that  share  of  reward,  which  at  first 
was  annexed  to  the  mere  station  of  commander  in  chief,  still 
more  and  more  to  the  immediate,  actual,  and  present  exercise  of 
the  efficient  functions  of  principal  commander;  narrowing  from 
time  to  time  by  such  successive  alterations  the  advantages  be- 
fore allowed  to  the  non-resident  commander  in  chief,  if  I  may  so 
call  him,  and  conferring  them,  where  it  should  seem  that  public 
policy  and  the  interest  of  the  service  required  that  they  should 

[  252  ]  be  conferred,  namely,  on  the  principal,  present,  and  effective  flag 
officer  of  the  station.  This  l-8th  share  was  assigned  by  the  oldest 
proclamation  1  have  seen,  which  is  that  of  1708,  and  is  in  terms 
the  same  with  all  the  proclamations  down  to  1740,  to  the  Jitig 
officer  or  officers  being  actually  on  board,  or  directing  and  assist- 
ing in  the  capture.  His  Lordship  here  observed,  that  Lord 
Alvanley's  observation  in  p.  279.  of  3  Bos.  fy  Pul.  Rep.  of 
this  case,  did  not  seem  correctly  founded.  He  supposes  the 
words  "  directing  and  assisting"  in  the  proclamation  of  1740 
to  have  been  changed  to  "  directing  or  assisting"  in  that  of  1744 
and  the  following  ones  :  whereas  it  stands  in  that  of  1797,  fol- 
lowing that  of  1744,  both  ways,  i.e.,  in  the  introductory  part 
of  the  proclamation,  which  professes  to  regulate  the  distribu- 
tion, it  stands,  "  directing  and,"  &c.;  and  in  the  subsequent 
part  which  refers  to  and  purports  to  recite  the  former  part, 
it  stands  "  or."  So  that  it  should  seem  the  same  thing  was 
thought  to  be  sufficiently  and  indifferently  expressed  either  iu 
the  one  way  or  the  other.  And  so  in  effect  it  is :  for  in  the 
case  of  a  commander  not  immediately  present,  the  only  assist- 
ance he  can  give  must  be  in  the  way  of  direction  ;  and  so  "  di- 
recting and  assisting,"  and  "  directing  or  assisting,"  couie  to  the 
same  thing.  In  the  case  of  captains  of  ships  it  was  always  re- 
quired that  they  should  be  actually  on  board  in  order  to  enti- 
tle them  to  share  in  captures  :  but,  iu  the  case  of  flag  officers, 
actual  presence  on  board  was  not  required :  but  virtual  co- 
operation, by  means  of  such  direction  and  assistance  as  might 
be  supposed,  however  remotely,  to  conduce  to  the  event  of 

capture, 
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capture,  was  holden  sufficient  to  entitle  them  to  share.     In  the 
construction  of  these  terms,  the  mere  circumstances  of  holding 
a  commission  as  commander  in  chief,  and  an  authority  in  virtue 
thereof  to  direct  and  assist  in   the  *  operations  of  the    fleet, 
although  perhaps  never  exercised,  has  been   thought  sufficient 
to  constitute  such  a  direction  and  assistance,  by  intendment  and 
inference   conducing  to  the  event  of  capture,   as   entitled  the 
commander   in  chief  to   share.      And  accordingly  under  that 
form  of  proclamation  every  commander    in  chief  claimed    to 
share  from  the  date  and  during   the  continuance  of  his  com- 
mission,  although  he  should  never  have  joined   his    fleet,    or 
have  given  any  order,  or  done  any  other  official  act  in  his  qua- 
lity of  commander.     This  practice  of  sharing   by   commanders 
in  chief,  which  the  proclamation  in  the  form  it  then  bore  was 
understood  to  warrant,  was  justly  deemed  injurious  to  the  ser- 
vice,  and  to   require,  upon  every   principle  of  sound   policy, 
material  alteration  and  amendment ;   and  which  it  afterwards 
received  on  the  14th  of  June  1744,  by  his  Majesty's  proclama- 
tion, of  that  date.     That  proclamation,  which  appears  to  have 
issued   upon  an  application   to  the  Grown  to  prevent  disputes 
amongst  flag  officers,  professes,  as  before  observed,   to   make 
such  a  regulation  as   may  explain  and  settle  the  right   of  flag 
officers  and  commanders  in  all  cases  of  prizes  taken  from   his 
Majesty's  enemies  at  sea  ;  and   then  proceeds  to  order  the  fol- 
lowing regulations  to  be  observed;  "1st,   that   a  flag  officer 
commanding  in   chief  upon   service   shall   have  l-8th  part  of 
all  prizes  taken  by  ships  under  his  command."     This  regula- 
tion,   if  not  followed   by  others  of  a  negative  and  restrictive 
nature,  would  have  left  the  flag  officer  commanding  in  chief 
entitled,  as  he  was  before,  i.  e.  in  virtue  of  his  commission,  and 
as  long  as  such    commission  should    last  ;   but   the    following 
regulations  circumscribed  that  right  within  narrower  and  more 
useful  limits  ;   confining  the  commencement  of  it,  as  to  captures 
made  by  ships  on  any  particular  station,    in  the  case  of  a  flag 
officer  sent  to  command   abroad,  to   the  period   of  his   actual 
arrival,   and  its    duration  to  the  period  of  his  actual  continu- 
ance   within   the  limits    of  his    command.      The   articles    are 
these  ;  2dly,  "  that  a  flag  officer  sent  to  command  at  Jamaica 
or  elsewhere  shall  have  no  right  to  any  share  of  prizes  taken  by 
ships  employed  there  before  he  arrives  within  the  limits  of  his 
command."     And   the  spirit  of  this  regulation  is   carried    still 
further  and  more  strongly  marked  by  the  language  of  the  2d 
VOL.  IV.  O  article 


1803. 
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against 
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1803.  article  in  the  proclamation  of  1750,  and  of  the  later  years  in- 
cluding 1797  :  for  by  them  the  flag  officer  sent  to  command 
has  no  share  in  such  prizes  "  before  he  arrives,"  not  merely 

TUCK r. ii.  within  the  limits  of  his  command,  but  "  at  the  place  to  which 
he  is  sent,  and  actually  takes  upon  himself  the  command." 
4thly,  "  That  a  chief  flag  officer  returning  home  from  Jamaica 
or  elsewhere  shall  have  no  share  in  prizes  taken  by  the  ships 
left  at  Jamaica  or  elsewhere,  after  he  has  got  out  of  the  limits 
of  his  command"  Now  I  would  ask  if  this  4th  article  in  the 
proclamation  of  1744  had  remained  unaltered,  it  were  possible 
to  contend  that  Lord  St.  f'incent  was  entitled  to  the  com- 
mander's 1-Sth  in  the  prizes  in  question,  captured,  as  they 
were,  long  after  the  time  when  he  had  got  beyond  the  local 
limits  of  his  command  :  except  indeed  he  is  to  be  considered  as 
an  admiral  not  returning  home,  within  the  terms  of  the  procla- 
mation at  any  time  prior  to  his  actual  return,  or  rather  prior 
to  his  formal  resignation  of  his  commission  :  which  point  £  will 
proceed  to  consider,  after  having  first  stated  the  new  4th  arti- 
cle introduced  in  lieu  of  the  one  which  is  to  be  found  in  the 
proclamation  of  1744.  And  which  new  4lh  article  occurring 
first  in  the  proclamation  of  1756,  continued  in  all  the  subse- 
quent proclamations,  including  that  of  1797,  upon  which  the 
present  question  is  to  be  decided,  is  as  follows  :  4thly,  "  That  a 

[  255  ]  chief  flag  officer  returning  home  from  Jamaica  or  elsewhere 
shall  have  no  share*  of  the  prizes  taken  by  the  ships  or  vessels 
left  behind  to  act  under  another  command''  The  words  left  in 
the  former  4th  article,  and  left  behind  in  the  latter  proclama- 
tions, must  be  understood  to'mean  the  same  thing,  viz.  a  local 
severance  or  separation  of  the  commanding  officer  from  the  ob- 
jects of  his  command :  for  if  he  leave  them  at  all  when  he  is 
proceeding  homeward,  he  must  necessarily  leave  them  behind. 
The  whole  question  must  therefore  turn  on  the  words  "  left 
behind  to  act  under  another  command  "  which  are  first  to  be 
found  in  the  new  4th  article  of  175G,  and  not  in  that  of  1744, 
coupled  with  the  words  "  returning  home,"  which  are  to  be 
found  in  the  proclamation  of  1744,  as  well  as  in  all  the  subse- 
quent proclamations,  including  that  of  1797.  And  these  words, 
"  returning  home,"  and  ships,  &c.  "  left  behind  to  act  under 
another  command"  do  in  their  plain,  natural,  obvious,  gram- 
matical sense  appear  to  us  to  denote  and  signify  the  commence- 
ment of  a  departure  of  a  commander  in  chief  from  the  local 
station  of  his  command,  for  the  purpose  of  returning  home, 

leaving 
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leaving- his  fleet  behind,  and  leaving  it  for  all  active  and  efiec-        1803. 

tive  purposes    under  the  discretion    and    controul  of  another 

,.    ,  ...  Ld.  NELSON 

commander,  competent  under  the  terms  of  the  proclamation  to       na.a;mt 

direct  in  his  stead.  The  words  "  left  behind  to  act,"  import  a  TUCKER. 
devolution  upon  another  of  the  full,  effective,  and  discretionary 
authorities  and  powers  for  the  purpose  of  acting,  i.  e.  of  active 
service  (including  of  course  operations  both  of  an  offensive  and 
defensive  nature),  which  were  before  exercised  by  the  officer 
returning  home.  The  words  "  another  command"  inasmuch 

\3 

as  no  restrictive  words  on  this  head  are  contained  in  the  pro- 
clamation, can  by  no  intend ment  which  the  law  will  warrant 
us  in  admitting,  be  restrained  to  the  command  of  another  flag  [  256  ] 
officer  especially  appointed  by  express  commission  from  home  to 
succeed  the  person  returning  home,  but  appear  to  us  clearly  to 
mean  the  command  of  another  officer  competent  to  exercise  the 
same  degree  of  command  over  the  fleet  which  the  returning 
commander  was  before  competent  to  exercise.  It  would  be 
enough  to  say  in  favour  of  this  interpretation  of  the  4th  article 
in  the  proclamation  in  question,  that  it  fully  satisfies  the  plain, 
natural,  and  grammatical  sense  of  every  word  in  the  article 
itself;  that  it  accords  with  every  word  in  every  other  article  in 
the  proclamation  ;  and  that  it  certainly  coincides  with  the  pre- 
sumed object  of  the  several  alterations  and  restrictions  before 
introduced  into  the  frame  of  the  original  proclamation.  Many 
reasons  may  be  suggested  as  likely  to  have  occasioned  the  last 
alteration  made  in  the  4th  article,  whereby  the  right  of  the 
commander  in  chief  to  share  in  prizes  is  made  to  determine  on 
his  "  returning  home,  and  leaving  the  ships  behind  to  act  un- 
der another  command,"  instead  of  upon  his  "  getting  out  of 
the  limits  of  his  command."  One  of  such  reasons  may  have 
been,  what  was  thrown  out  by  my  brother  Heath  in  his  judg- 
ment in  the  Common  Pleas  but  as  a  conjecture  only,  viz.  to 
obviate  the  difficulty  of  ascertaining  the  point  of  time,  with 
reference  to  the  date  of  the  capture,  when  the  returning  admi- 
ral might  have  passed  the  capes  or  headlands  which  formed  the 
limits  to  his  station.  I  think,  however,  if  the  alteration 
had  been  made  in  order  to  obviate  this  difficulty,  the  same  , 
reason  would  have  induced  the  omission  altogether  of  the 
same  phrase,  and  a  substitution  of  some  other  in  its  stead, 
in  the  3d  article  of  the  proclamation  where  it  again  occurs, 
by  which  the  right  of  the  superior  flag  officer  to  a  share  of 
prizes  taken  by  an  inferior  flag  is  made  to  commence  on. 

*0  2  the 
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18053.  the  arrival  of  the  inferior  flag  officer  rcitltin  (lie  limits  of  hi* 
~ command.  It  may  however  have  been  altered,  and  it  appears 
'u"iniint  '  lo  nie  probable  that  it  was  so,  in  order  the  further  to  promote 
TiViviiK.  the  useful  object  nlluded  to  already,  i.  e.  of  immediately  and 
strictly  connecting  effective  and  present  service  with  its  natural 
and  proper  reward  resulting  from  capture.  The  interval  which 
might  elapse  between  the  departure  of  the  commander  in  chief 
from  his  fleet,  and  the  time  of  his  passing  the  limits  of  his  station, 
might  happen  to  be  considerable.  It  appeared  therefore,  I  pre- 
sume, to  the  government  of  that  day  to  be  unreasonable  that 
the  succeeding  commander  should  be  deprived  of  the  full  and 
immediate  rewards  of  active  and  successful  enterpri/e,  whilst 
his  returning  predecessor  might  happen  to  be  lingering  within 
the  limits  of  his  former  command.  In  this  view  of  the  provi- 
sion it  seems  introduced  in  furtherance  of  the  .same  policy 
which  first  suggested  the  propriety  of  appl\ ing  any  restriction 
at  all  to  the  before  unqualified  right  of  sharing  by  a  commander 
in  chief  from  the  date  of  his  commission,  and  during  the  whole 
period  of  its  legal  existence.  This  way  of  considering  the  4th 
article  of  this  proclamation  is,  it  cannot  be  dissembled,  mate- 
rially at  rariance  -with  the  decision  of  Sir  IV.  Scott  in  the  case 
of  the  St.  Anne  (a),  and  which  I  agree  with  Lord  Ahanhy  in 
thinking  not  to  have  proceeded  upon  the  last  ground  of  argu- 
ment taken  by  the  King's  Advocate,  viz.  that  Captain  Moicatt's 
command,  as  not  being  the  command  of  another  flag,  was  not 
another  command  within  the  meaning  of  the  4th  article  ;  but 
that  it  proceeded  on  the  ground  of  Admiral  Murray's  not  hav- 
ing abdicated  the  command,  and  continuing  on  that  account 
[  258  ]  entitled  to  the  advantage  of  it.  And  supposing  Sir  W.  Scott 
to  have  decided  on  that  ground,  the  deference  justly  due  to  an 
authority  on  all  accounts  so  respectable  makes  me  regret  that  I 
cannot  bring  my  mind  to  agree  in  the  ground  of  that  decision. 
In  construing  a  legal  instrument,  by  which  I  find  a  right  once 
vested  to  be  afterwards  made  defeasible,  and  that  upon  an  event 
or  condition  plainly  and  distinctly  specified,  the  event  or  con- 
dition being  in  this  case  his  "  returning  home,"  I  dare  not  al- 
low myself  to  engraft  upon  words  of  so  simple  and  unambigu- 
ous a  nature  qualifications  not  lo  be  found  in  any  one  corner 
of  the  instrument  itself;  nor  to  say  that  a  "  returning  home" 
means,  not  merely  the  act  of  returning  home,  but  that  act 

(o)  3  Rol>.  60. 
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coupled   with  a  particular  motive  and   purpose,   namely,    the        180?. 
motive  of  abdicating-  the  command,  and  the  purpose  of  con-         ~~ 
tinning   at   home  afterwards   discharged     from   the  duties    of       'again** 
such   command.      The   right  to   prize  is  by   the  King's  pro-     TUCK  JR. 
clamation  made  to  determine  upon  an   outward  notorious  act, 
consisting  of  two  parts,     viz.    returning    home,    and    having 
the  fleet  to   act    under  another   command.      The    construction 
given  then  would  require,  in  addition  to  the  act  of  returning 
and  leaving  the  fleet  under  another  command,  a  motive  or  in- 
tention which  the  party  doing  the  act  might  even  confine  to  his 
own  bosom,   or  which  he  might  announce  and  declare  perhaps 
for  the  purpose  of  erecting  in  his  own  favour  an  excuse  for  ab- 
sence from  the  station  of  his  command  ;    and  consistently  with 
which  absence,     under    the  construction    contended   for,    he 
might  retain  all  the  advantages  of  actual  command  so  long  as 
the  Admiralty  should  suffer  his  commission  to  remain  in  force. 
Such  a  construction  would  at  once    nullify  the  effect  of  the 
article  for  every  essential  purpose  of  present  and  effective  ser- 
vice, and  would  give  a  returned  commander  in  chief,  if  he  could     [  259  ] 
keep    his  real  purpose  of  not  returning  again  to  himself,    or 
could  steer   clear  of  any  formal  act  of  abdication,  in  the   full 
and  entire  possession  of  all  the  eventual  advantages  of  command 
which  might  arise  from  dangers  in  which   he  would  not  parti- 
cipate, and  councils  in  which   he  would  have  no  concern.     It 
would  surely  not  be  a  desirable  thing  to  depart  from  the  plain 
literal  meaning  of  common  and  intelligible  words  occurring  in  a 
written  instrument,  in  order  to  give  effect  to  a  construction 
which  would  be  attended  with  such  consequences ;  and  which 
construction   could    only   be    imposed  on  those  words  by  im- 
porting the  materials  on   which  it  is   to  be  grounded  aliund?, 
by  implication  from  a  supposed  practice,  to  which  even  if  it 
exist,  that  instrument  in  no  part  refers,  and  still  less  professes  to 
be  governed  by  it  :  and  where  the  adoption  of  such  a  construc- 
tion would  render  the  right  to  the  principal  share  in  prize  no 
longer  dependant  on  actual  service,  but  on  the  mere  interested 
Avill  of  a  party,  in  whom  the  right  of  electing,  after  his  return 
home,  and    even  after  a  beneficial  capture  made  by  the  fleet 
should  be  vested,  whether  his  own  antecedent  act  of  returning 
home  should  be  and  enure  in  point  of  effect  as  a  returning  home 
within  the  meaning  of  the  proclamation  or  not,  so  a.s  to  oust 
him  of  his  claim  to  share  in  the  advantage  of  such  capture ; 

O  3  and 
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1803.       and  which  if  lie  were  disposed  lo  retain  it,  his  own  incautiun 

could  in  this  way  of  construing  the  article  alone  take  from  him, 
Ld. NELSON        .  .  .  .    .         .      ,,  .     .     f  ,. 

vtiinst       as   on£  as        commission  should  remain  in  force.     It  may  be 

TUCKER,     said,  that  such  disingenuous  conduct  is  not  to  be  suspected  in 
a  person  filling  so  high  and  honourable  a  station  in  his  Ma- 
jesty's service  in  any  instance,  and  that  it  is  morally  impossible 
to  have  taken  place  in  the  present.     Admitting  as  we  do  the 
[  260  ]     force  of  this  observation  in  the  utmost  extent  which  can  be  al- 
lowed to  it,  it  by  no  means  proves  (what  indeed,  as  being  con- 
trary to  the  result  of  all  human  experience,  cannot  be  proved) 
that  any  law  would  be  useful  and  expedient  which  would  be  so 
framed  as  to  depend  for  its  effect  and  application  upon  the  con- 
sciences of  those  whose  interests  were  to  be  effected   by  it.     It 
is  not  therefore  probable  that  such  would  be  the  real  meaning  of 
any  provision  of  law  which  is  capable  of  receiving  a  better  and 
.more  beneficial  interpretation.     I  have  no  occasion  particularly 
to  advert  to  the  several   other   cases  cited   in  argument,  which 
are  all  to  be  found  in  Johnstone  v.  Margetson  («),  and  the  cases 
subjoined  in  the  notes  thereto.     It  is  enough  to  say,  that  our 
construction  of  this  proclamation  is  consistent  with  them  all, 
and  indeed  with  every  case  I  can  find  to  have  been  ever  decided 
in  the  courts  of  law  on   the  subject  of  prize,  except  the  single 
case  of  the  St.  Anne.     Supposing,  therefore,  that  Lord  Sl<  Vin- 
cent's claim  to  share  under  the  circumstances  stated  is  ousted 
by  the  4th  article  of  the  proclamation,  as  we  think  it  is  ;  the 
only  remaining  question  is,  Whether  Lord  Nelson  be   entitled 
to  share  in  his  place?     And  feeling  as  we  do  no  difference  be- 
tween the  rights  incident  to  a  command  devolved,  and  a  com- 
mand immediately  conferred  by  commission,  in   this  particular 
it  follows  according  to  what  was   laid  down   by  Lord  Mansfield 
in  Pigot  v.  White  (b),  that  Lord  Nelson,   as  having  become  the 
commander  in  chief  by  devolution  (us  Admiral  Pigot  in  that 
case  was  by  special  commission),  at  the  time  when  the  prize 
was  taken,  must  be  fully  entitled  to  the  benefit  of  prizes  tak.°n 
during  the  period  of  his  command   by  ships  sent  out  under 
the  Borders   of  Lord   St.  Vincent,   a  preceding  commander   in 
[  261  ]     chief  on  that  same  station.     Lord  Nelsons   very  situation   as 
commander  in  chief  at  the   time  rendered    him  privy  to  the 

(a)  1  H.  B/ac,  26 1.  (i)  Ib.  265.  n. 

orders 
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orders  before  given,  and  authorised  him  to  revoke,  qualify,  or 
carry  the  same  into  effect,  as  he  should  think  fit ;  and  iuasmu  h 
as  being  so  privy  and  authorised,  he  did  not  in  this  instance 
recal  the  ships,  or  revoke  the  orders  under  which  they  were  act- 
ing1, he  may  be  considered  as  having-  virtually  confirmed  and 
renewed  those  orders  :  and  in  that  respect  may  be  fairly  deemed 
by  direction  and  assistance  to  have  co-operated  in  producing  the 
capture  in  question  in  his  character  of  chief  flag  officer  on  that 
station.  On  these  grounds  we  are  of  opinion  that  Lord  Nelson 
is  entitled  to  recover  the  chief  flag  officer's  l-8lh  share  now  re- 
maining in  the  hands  of  the  defendant  for  his  use,  and  of  course 
that  the  judgment  given  below  for  the  defendant  must  be  re- 
versed, and  judgment  here  given  for  Lord  Nelson,  the  original 
plaintiff,  as  well  as  plaintiff7  in  error. 

Judgment  reversed  (//). 
(a)  See  the  next  case. 
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1803. 


Ld.  NELSON 

against 
TUCKER.. 


Lord  KEITH  against  PRFNGLE  («). 


Monday, 
2Vw.  14th. 


TN  assumpsit  for  money  had  and  received,  tried  before  Lord   An  inferior 

Ellenborotigh   C.  J.    at    the    Sittings    after    last    Hilary  Su|c°eding  by 
term  at  Guild/tall,   a  verdict  was 'found    for  the  plaintiff  for  devolution  to 

the  principal 
command, 

upon  tlie  returning  home  of  his  superior  flag  officer  commander  in  chief  on  a  foreign  station,  is  entitled 
under  the  King's  proclamation  of  1797  to  the  flag  officer's  l-8th  share  of  prize  taken  within  the  limits 
of  the  station  by  a  squadron  which  hud  been  detached  from  the  main  body,  (with  which  such  inferior 
flag  officer  remained,  hy  the  superior  flag  officer  before  his  return  home  ;  but  the  prize  not  taken  till 
after  he  had  passed  the  limits  of  his  station  on  such  return  home  :  and  this,  though  the  superior  flag 
officer  before  his  departure  directed  the  inferior  flag  officer  to  take  under  hi*  command  those  ships  only, 
by  name,  which  continued  with  him  at  the  principal  station,  and  the  detached  squadron  when  they  re- 
turned to  the  same  place  after  the  particular  service  performed,  for  the  performance  of  which  he  had  be- 
fore limited  a  time:  and  though  such  superior  flag  officer's  commission  was  stated  to  be  to  command  in 
chief  a  squadron  upon  a  particular  service,  and  not  merely  upon  a  particular  itatinn  :  and  though  such 
superior  flag  officer  did  not  resign  his  commission  of  commander  in  chief  till  after  his  return  home,  and 
after  the  prize  takzn.  At  least,  the  superior  is  not  entitled  to  recover  such  share  of  prize  from  the  infe- 
rior flag  officer  who  had  leceived  it. 


(a)  See  the  last  case. 
O  4 


JE- 


f[  2U2  J 


2G2  CASES  IN  MICHAELMAS  TERM 

1803.       ,£  -  subject   lo  the  opinion  of  tins  Court  on  the  following 

case  ;   with   liberty   to  either  party   to  turn  it  into   a  special 
Lord  KEITH 

VmllCt- 


l'i:  INGLE.         '»  March  1795  the  plaintiff  (Ihen  Sir  George  Keith  Elphin- 
stoite,)  Rear  Admiral  of  the  Red,  was   appointed  by  the  Hoard 
of  Admiralty,   commander  in  chief  of  his  Majesty's  ships  of  \\  ar 
at  the  Cape  of  Good  Hope  and  in   the   Indian  seas;  and  Rear 
Admiral  Rainier  was,  till  the  plaintiff's  arrival,  commander  in 
chief  in  the  Indian  seas.     In  the  order  of  appointment  of  the 
plaintiff  he  was  denominated  commander  in  chief  of  a  squadron 
of  his  Majesty's  ships,  &,c.   to  be  employed  upon  a  particular  ser- 
vice (a).     At  the  time  the  plaintiff  accepted  the  command  lie 
was  authorised   by  the  Admiralty  to  return  to  England  when- 
ever he  should  think  fit.     By  an  order  of  the  IClh  of  April  179() 
the  Admiralty  ordered   the  defendant,  then  at  Spit  head,  "  to 
take  Captain  Osborne  of  the  Trident  under  his  command,  and 
[  263  ]     to  put  to  sea  with  that  ship  and  the  Tremendous,   and  proceed 
with  all  dispatch  to  the  Cape  of  Good  Hope,    and  to  put  him- 
self, on   his   arrival  there,  under  the  command  of  the  plaintiff, 
commander   in  chief  of  his  Majesty's  ships,  Sfc.  on  that  station, 
and  follow  his  orders   for  his  (the  defendant's)  further  proceed- 
ings.    And  the  defendant  was  thereby  further  directed,  in  case 
on  his  arrival  at  the  t^ape  of  Good  Hopehe  should  find  that  the 
plaintiff  had  left  that  station  and  returned   to  England,  in  that 
event  lo  take  under  his  (the  defendant's)  command  all  such  of  his 
Majesty's  ships,  &.c.    as   he  might  find  there,  or  which    might 
arrive  there,  under  orders  either  to  join  him  or  the  plaintiff;  and 
to  carry  into  execution  any  unexpected    orders  which  might 
have  been    left  with  the  commanding   officer   of  his  Majesty's 
ships  at  that  place,  as.  well  as  those  which  he  might  from  time  to 
time  receive  from   the  Admiralty  for  his  further  proceedings." 
In  pursuance  of  these  instructions  the  defendant  proceeded  to  the 
Cape  of  Good  Hope,  and  on  his  arrival  there  in  July  179u',  put 
himself  under  the  command   of  the  plaintiff,  who  had   not  then 
left  the  station.     On  the  24lh  of  June  J79<>  the  plaintiff  wrote 
to  the  Admiralty  for  permission   to  return  to  England,   as  the 
object  of  the  expedition  intrusted  to  his  conduct  had  been  accom- 
plished :  and  on   the  15th  of  November  1790  he   received   the 

(a)  There  was  no  designation  of  any  local  limits  of  such  particular 
service  in  the  order  of  appointment  ;  which  was  a  circumstance  relied 
on  by  the  plaintiff's  counsel  in  the  argument. 

answer 
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ausw.er  that  tlie  Admiralty  had,  by  former  letters,    left  him  at  1803. 
liberty  to  exercise  his  discretion  as  to  his  return.  On  the  9th  of  ~ 

1796  the  plaintiff,  being  commander  in  chief  as  afore- 


said,  sent  a  squadron  of  five  ships,  under  the  command  of  Cap- 
tain  Lnsuck,  of  the  Jupiter  from  the  Cape  of  Good  Hope,  to  cruise 
off  the  island  of  Mauritius,  which  was  within  the  limits  of  what 
was  then  understood  to  be  the  Cape  oj  Good  Hope  station;  in 
which  order  Captain  Losack  was  directed  to  cruise  off'  the  Mau- 
ritius for  sijc  weeks,  at  the  expiration  of  which  lie  was  "  to  return 
"  to  this  anchorage"  (i.  e.  Table  Bay,  at  the  Cape),  first  calling  [  264  j- 
al  St.  Augustine  Bay  for  wood,  if  convenient.  And  the  captains 
of  the  ships  forming  that  squadron  were,  by  the  plaintiff,  at  the 
same  time  directed  to  put  themselves  under  the  com  mund  of  Cap- 
tain Losack,  and  follow  his  orders  for  their  further  proceedings. 
By  a  further  order  of  the  16th  of  September  1796  the  plaintiff 
directed  Captain  Losack  "  not  to  remain  off  the  French  isles 
beyond  the  middle  of  November  ;  and  at  quitting  the  station  to 
send  the  frigates  to  Foul  Point,  Madagascar,  for  the  purpose 
of  seizing  the  French  vessels  and  breaking  up  their  establish- 
ment at  that  place  ;  and  he  was  to  be  at  liberty  to  send  such 
captures  to  India  as  were  unfit  for  the  Cape"  In  pursuance 
of  these  orders  Captain  Losack  sailed  with  the  five  ships  to 
,cruise  off  the  Mauritius,  and  to  perform  the  other  services  there- 
jn  mentioned.  On  the  5th  of  October  1796  the  plaintiff,  being 
about  to  sail  for  England,  wrote  a  letter  to  the  defendant,  in 
which  he  said  ;  "  It  is  my  intention  to  depart  for  Europe  in  a 
"  short  time  with  the  Monarch  and  Daphne,  and  I  have  there- 
u  fore  the  honour  of  addressing  you  for  the  purpose  of  com- 
"  municating  such  circumstances  as  may  afford  you  information 
"  relating  to  the  concerns  at  this  colony,  and  explain  to  you  the 
"  arrangement  I  hare  made  to  be  observed  Kith  respect  to  his 
"  Majesty's  shipsf  $c.  under  my  command  ;  and  also  to  offer  you 
"  such  instructions  as  I  conceive  may  tend  to  the  advantage 
"  of  his  Majesty's  service  ;  begging  leave,  at  the  same  time, 
"  to  observe  iny  inclination  that  you  should  exercise  your 
"  own  discretion  in  all  points  relative  tp  the  naval  affairs  at 
"  this  colony,  bqth  on  bpard  and  on  shore  ;  and  being  well  as- 
"  sured  that  they  cannot  be  transferred  to  any  one  more  ex- 
"  perienced  or  able  to  conduct  them.  On  my  departure  you 
"  will  consequently  take  under  your  command  his  Majesty's  [  265  J 
"  ships,  fyc.  at  this  colony,  detaching  those  intended  fpr  India 

"  and 
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1803.       "  and  other  destinations,  conformably  to  the  instructions  yon 

"  will  receive,  and  the  two  lists  inclosed,  containing  the  names 
Lord  KEITH  . 

waintt          °*  "ie  *«V  appropriated  to  this  colony,  and  of  those  attached 

PRI.NGLE.  "  to  the  Indian  station  under  the  command  of  Rear  Admiral 
"  Rainier.  The  ships,  lately  soiled  tinder  the  orders  of  Captain 
"  Losack,  named  in  the  margin  (a)  will  return  hither  after  their 
"  service,  and  remain  under  your  command.  The  isles  of 
"Mauritius  will  always  require  the  attention  of  his  Majesty's 
"  ships ;  it  was  therefore  my  intention,  as  constantly  as  practi- 
"  cable,  to  have  cruisers  in  their  vicinity ;  but  as  the  approach- 
"  ing  hurricane  season  will  suspend  that  service,  it  will  be  then 
"  advisable  to  keep  some  ships  of  force  cruizing  off*  the  Cape, 
"  or  in  the  Mosambique  Channel,  to  intercept  homeward-bound 
"  vessels."  This  letter  also  apprised  the  defendant  that  the 
accounts  for  victualling,  and  for  sick  and  wounded,  would 
be  settled  by  the  plaintiff  up  to  the  30th  of  September  179G, 
and  that  from  that  date  they  would  devolve  upon  the  defend- 
ant. This  letter  was  accompanied  by  lists,  dated  6th  of  Oo 
tober  1796 :  one  of  which  was  intitled,  "  A  list  of  ships  that 
"  are  to  remain  at  the  Cape  of  Good  Hope,  under  the  command  of 
"  T.  Pringle,  Esq.  Rear  Admiral  of  the  Red,"  &c.  Another 
was  intitled,  "  A  list  of  ships  that  are  ordered  on  a  cruise  and 
"  other  services,  on  the  execution  of  which  they  are  to  return  to 
"  the  Cape  of  Good  Hope,  and  remain  under  the  command  of 
"  T.  Pringle,  Esq."  &c.  (This  last  contained  the  five  ships 
composing  the  squadron  under  Captain  Losack.)  The  third 
was  "  a  list  of  ships  that  are  to  remain  in  the  East  Indies 

[  266  ]  «<  under  the  command  of  Admiral  Rainier,"  &c.  On  the  6th 
of  October  1796  the  plaintiff,  being  still  commander  in  chief, 
issued  the  following  order,  directed  to  the  defendant  :  "  You 
"  are  hereby  required  and  directed  to  take  under  your  com- 
"  mand  his  Majesty's  ships,  &c.  at  this  colony,  and  to  corres- 
"  pond  with  the  secretary  to  my  Lords  Commissioners  of  the 
"  Admiralty  by  all  opportunities.*'  Signed  by  the  plaintiff. 
And  a  similar  order,  of  the  same  date,  was  issued  by  the  plain- 
tiff to  Admiral  Rainier,  directing  him,  "  to  take  under  his  com- 
"  mand  his  Majesty's  ships,  &c.  in  the  Indian  seas,  and  to  cor- 
"  respond  with  the  Secretary  of  the  Admiralty,  and  also  with 
"  Rear  Admiral  Pringle ,  commanding  at  the  Cape  o/  Good 

(a)  Jupiter,  Sceptre,  descent,  Braarc,  «ind  Spliynx. 

"  Hope, 
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"  Hope,  with  whom  it  would   be  essential   to  have  a   constant        1803. 
'*  communication."     On  the  7th  of  October  1796  the  plaintiff, 
K'ith  hitjlagjlying  as  commander  in  chief,    sailed  from  the  Cape         vainst 
of  Good  Hope  for  Engtcind,  where   he   arrived  on  the  3d    of    PRINGLE. 
January  1797,  and  on  the  13M  of  that  month  struck  hisjlag. 
On   the  19th  of  the  same   month  the  Admiralty  Board  signed 
commissions  to  the  defendant  and  to  Admiral  Rainier,  respec- 
tively appointing  them  commanders  in  chief,  the  former   at  the 
Cape  of  Good  Hope,  the  latter  in  the  Indian  seas;  and  on  the 
20th  transmitted   such  commission  to  the  defendant  in  a  letter 
signifying   his  appointment  as  commanded  in  chief  of  his   Ma- 
jesty's ships.  &c.  at  the  Cape  of  Good  Hope.     The  plaintiff  did 
no  act  to  resign  or  part  with  his  command  as  commander   in 
chief,   nor  did  the  Admiralty  do  any  act  to  deprive  him  thereof, 
unless  the  acts  stated  in  this  case  amount  to  a  resignation  or  depri- 
vation thereof.     Upon  the  departure  of  the  plaintiff  from   the 
Cape,  the  defendant  was  the  only  flag  officer  within  the  limits 
of  what  was  then  considered  to  be  the  Cape  of  Good  Hope 
station,  and  Rear   Admiral  Rainier  was  the  only  flag  officer 
within  the  limits  of  the   station  in  the  Indian   seas.       When     [  267  ] 
the  plaintiff  quitted  the  Cape  of  Good  Hope  he  did  not  intend  to 
return  thither  to   resume  the  said  office  of  commander  in  chief. 
The  squadron    under  the  command  of  Captain  Losack,   which 
had  been  sent  by   the   plaintiff'  to    cruise  by  virtue  of  the  said 
orders,  on  the  9th  and  16th  of  September  1796,  continued  to  cruise 
under  those  orders,  (no  others  having  been  sent,)  until  the  return 
of  that  squadron  to  the  Cape  of  Good  Hope,  which  took  place  on 
or  about  the  20th  of  January  1797  ;  and  during  that  cruise  made 
several  captures  within  the  limits  of  what  was   then  considered  to 
be  the  Cape  of  Good  Hope  station,  and  after  the  plaintiff  had 
passed  those  limits  on  his  return  home.     The  ships  with  their  car- 
goes have   been  respectively  condemned  as  lawful  prize;  and 
one-eighth  part  of  the  prize  money  amounting  to  £       has  been 
paid  to  the  defendant,   who  claims  the  same  as  the  flag  officer's 
eighth  part  mentioned  in  his   Majesty's  proclamations  respect- 
ing prize  money  ;  but  which  eighth  the  plaintiff  seeks  to  re- 
cover in  this  action,  or   such  part  thereof  as  the  Court  shall 
think  him  entitled  to.     It  was  agreed  in  the  case,  that  the  se- 
veral   proclamations  which  had  from  time  to  time  been  made 
by  his  present  and  his  late  Majesty  relative  to  the  distribution 
of  prize  money  might  be  read,  as  if  the  same  were  inserted  in 
the  case.     And  the  question  made  for  the  opinion  of  the  Court 

was 
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1803.       was,  Whether  the   plaintiff  were  entitled  to  recover  the  l-8lh 
part  of  the  prize  money  or  any  part  thereof:  il'  he  were,  the  ver- 
".    ^/TB  (''ct  lo  stun^>  aad  tue  damages  to  be  entered  accordingly  :  it'  not, 
PIUNGLK.    luen  a  verdict  to  be  entered  lor  the  defendant. 

This  case  was  argued  in  lust  Easier  term  by  Jen-is  for  the 
plain  till',  and  Dumpier  contra:  but  as  the  arguments  turned 
upon  the  same  general  topics  as  in  the  last  case  of  Lord  \cltcn 
[v368  ]  \.Tucktr,  applied  to  the  special  wording  of  the  orders  and 
instructions  set  forth  in  this  case,  it  is  unnecessary  to  detail 
then). 

Lord  ELLKNBOROUGH  C.  J.,  at  the  conclusion  of  the  argu- 
ment, said,  that  as  the  case  of  Lord  \clson  and  Tucker, 
which  stood  for  argument  in  the  paper  (a),  involved  many  of 
the  points  then  in  discussion,  the  Court  would  not  give  judg- 
ment in  this  oase  till  after  they  had  heard  the  other  argued.  And 
now  in  this  term,  immediately  after  the  judgment  pronounced 
in  the  last  reported  case  of  Lord  Nelson  v.  Tucker,  his  Lordship 
proceeded  to  give  judgment  in  this  case.  After  stating  the 
facts  ; 

The  question  which  this  case  involves  has  been  already  in 
effect  decided  by  us  in  the  judgment  we  have  lately  given  in 
the  case  of  Lord  Nelson  v.  Tucker,  upon  a  writ  of  error  from 
the  Court  of  Common  Pleas.  The  present  question  in  sub- 
stance is,  Whether  an  inferior  flag  officer,  upon  whom  the  com- 
mand of  a  fleet  had  devolved;  (for  I  think  it  is  to  be  taken 
rather  as  the  case  of  a  command  attaching  by  devolution,  than 
as  one  created  by  express  designation  and  appointment,)  by  the 
returning  home  of  his  superior  flag  officer.  without  any  inten- 
tion when  he  quitted  of  resuming  the  office  of  commander  in 
chief,  be  entitled  to  retain  the  l-8th  share  of  prize  money  re- 
ceived by  him  in  respect  of  captures  made  after  the  superior 
flag  officer  had  passed  the  limits  of  his  station  on  his  return 
home  ?  Or,  rather  (which  is  enough  for  the  purpose  of  the 
present  case),  Whether  the  superior  flag  ollicer  who  has  so 
returned  be  entitled  to  recover  that  share  from  the  inferior  flag 
oflicer  who  has  received  it?  The  present  is  a  still  stronger 
[  300  ]  case  in  favour  of  the  right  of  the  inferior  flag  ollicer,  upon 
whom  the  command  had  devolved,  than  the  one  we  have  just 

(a)  The  case  of  Lord  Nelson  v.  Tucker,  ante,  p.  238.  was  not  argued 
till  last  Trinity  term. 

determined  ; 
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determined  ;  because  it  is  not  embarrassed    by  any  arguments        1803. 

to  be  drawn  from  what  may  be  supposed  to  have  been   decided   . 

.,   .  T,      .    .  Lord  KEITH 

in  the  case  01  the  bawl  Anne  (a},     lint  it  is  not  even  necessary       against 

to  determine  in  this  case,  whether  the  inferior  flag  ofiicer  be  PIUNGLE. 
entitled  ;  it  being-  sufficient  for  the  decision  of  the  case  before 
us,  if  the  plaintiff  shall  appear  not  to  be  entitled.  And  as  he 
is  admitted,  to  have  been  a  chief  flag-  officer  returning  home 
from  the  station  of  his  command,  without  any  intention  of  re- 
turning  to  resume  his  command,  the  question  is  reduced  to  the 
single  point,  Whether  the  command  of  Admiral  Pringle  were 
*'  another  command  (i),"  so  as  to  perfect  that  event  or  condi- 
tion upon  which,  by  the  4th  article  of  the. proclamation,  the 
right  of  the  returning  commander  is  made  to  determine  ?  And 
upon  that  point,  for  the  reasons  so  recently  given,  we  are  of 
opinion  that  the  command  of  Admiral  Pringle  was  "  another 
command,"  within  the  meaning-  of  the  4th  article  of  the  pro- 
clamation, so  as  to  determine  the  antecedent  right  of  sharing  in 
Lord  Keith.  To  hold  otherwise,  would  be  to  recognize  a  right 
in  the  departing  commander  in  chief  so  to  mould  and  fashion 
his  command  on  the  eve  of  his  departure,  as  either  to  reserve 
a  part  of  the  ships  under  his  own  nominal  command  up  to  a 
given  period,  with  all  the  benefits  eventually  arising  from  suck 
command,  exclusive  of  his  successor,  or  though  his  command 
should  be  in  fact  determined  in  respect  to  them,  to  postpone 
the  period  at  which  that  of  his  successor  should  commence,  so 
as  to  obviate  in  his  own  favour  the  literal  effect  of  the  words, 
"  left  leliind  to  act  under  another  command"  But  no  contriv- 
ances of  this  sort,  if  any  such  should  ever  be  attempted,  [  270  ] 
(which  cannot  be  supposed  to  have  been  the  case  in  the  present 
instance,)  can  be  effectual  to  cjeprive  a  successor  of  the  advan- 
tages incident  to  his  command.  In  the  same  moment,  in 
which  the  effective  command  of  the  actually  returning  com- 
mander ends,  does  that  of  the  succeeding  flag  officer,  either  by 
devolution  or  commission,  begin,  with  all  its  necessarily  at- 
tendant rights  and  advantages.  The  preceding  commander 
cannot  by  his  own  mere  authority  continue  in  his  own  person, 
or  erect  in  the  persons  of  any  of  his  captains,  a  species  of  com- 
mand independent  of  that  of  the  succeeding  commander  of  the 
station,  and  exempt  from  his  direction  and  control.  And  the 

(a)  3  Rob.  60.       (6)  Vide  the  words  of  tin.-  proclamation,  ante,  247-       • 

peculiar 
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Lord  KEITH 


1'  111  N  OLE. 


peculiar  turn  of  expression  used  in  tins  casein  tlie  letters  of  tlie 
departing  commander,  which  might  be  supposed  to  have  this 
import,  can  properly  be  considered  as  intimating  only  Lord 
Keith's  own  opinion  that  the  ships  detached  under  Captain  Lo- 
srtr/c  would  not  be  under  the  command  of  Admiral  Pnn»le  till 
they  had  returned  from  that  service  to  the  Cape  of  Good  Hope ; 
but  cannot  without  a  manifest  and  destructive  inversion  of  the 
rules  of  the  service,  and  a  perversion  of  the  true  sense  of  the 
proclamation  in  this  particular,  be  allowed  to  have  the  effect 
contended  for  upon  the  part  of  the  plaintiff.  We  are  of  opi- 
nion therefore  that  the  verdict  ought  in  this  case  to  be  entered 
for  the  defendant. 

Postea  to  the  Defendant. 


Monday, 
Nov.  Mih. 


*  DOE,  on  the  Demise  of  ROBERT  REAY,  against 
HUNTINGTON  and  Others. 


manor,  by  his 
deed,  made 
since  tlie  sta- 
tute of  quia 
emptores, 
granted  to  his 
customary  te- 
nant, who  then 


Where  the  lord  AT  the  trial  of  this  ejectment  for  a  certain  tenement  called 
ofa  customary  A  ^ardulees,  with  the  appurtenances,  in  the  manor  of  Parian 
Micklewaitc,  Neelehouse,  and  Carditlees,  in  the  parish  of  Dal- 
ston  in  the  county  of  Cumberland,  before  Chamhre  J.,  at  the 
last  assizes  for  that  county,  a  verdict  was  found  for  the  lessor  of 
the  plaintiff,  subject  to  the  opinion  of  this  Court  on  the  following 
case. 

held  by  the         „; 
payment  of 

certain  customary  rents  and  other  services,  that  in  consideration  of  a  61  penny  fine  (or  61  years  rent  V 
be  tlie  lord  ratified  and  confirmed  to  the  tenant  and  his  heirs  all  his  customary  atul  tenant-right  estate' 
vritli  the  appurtenances,  &e.  and  granted  that  the  tenant  and  his  heirs  should  be  thereof/reerf,  acquit- 
ted, exempted,  and  discharged  from  the  payment  of  all  renti,  Jinet,  herioti,  <£c.  dues,  customs,  services, 
and  demands,  at  any  time  thereafter  happening  to  berome  due  in  respect  of  the  tenancy,  except  Id. 
yearly  rent,  and  also  excepting  and  reserving  suit  of  court,  with  the  service  incident  thereto;  and  saving 
and  reserving  all  royalties,  escheats  and  forfeitures,  and  all  other  advantages  and  emoluments  belonging 
to  the  seigniory,  so  as  not  to  prejudice  the  immunities  thereby  granted  to  the  tenant  ;  and  also  grante/i 
liberty  to  cut  timber,  and  to  sell  or  lease,  &c.  without  licence :  held  that  such  confirmation  to  the  tenant 
o'" his  customary  and  tenant-right  estate  freed,  &c.  from  all  rents  and  services,  except,  &c.  was  tanta- 
mount to  a  release  of  those  rents  and  services  not  specifically  excepted  ;  and  that  by  virtue  thereof  the 
customary  tenement  became  frank-free,  or  held  in  free  and  common  socage  ;  and  that  the  old  customary 
estate,  which  before  *<ti  not  devisable,  was  extinguished,  and  became  thereupon  deviseable  by  the  sta- 
tute of  wills.  Such  customary  estates*  which  are  peculiar  to  the  north  of  England,  are  not  freehold,  but 
seem  to  fall  under  the  same  general  consideration  as  copyholds,  though  alienable  by  bargain  and  sale 
and  admittance  thereon,  and  not  holden  at  the  will  of  the  lord. 


*[  271  ] 


From 
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From  time  immemorial,  until  the  execution  of  the  indenture 
hereinafter  next  mentioned,  the  tenement  in  question  was  one 
of  the  customary  or  tenant-right  estates,  holden  of  the  lord  of 
the  said  manor  by  the  payment  of  certain  ancient  customary 
rents  and  other  services,  descendable  from  ancestor  to  heir, 
according  to  a  customary  mode  differing  in  some  respects  from 
the  rule  of  descents  at  common  law,  and  not  deviseable  by  will, 
either  directly,  or  by  means  of  a  will  and  surrender  to  the  use 
of  the  same.  An  indenture  was  made  and  executed  the  30lh  of 
slugust,  in  the  24th  of  Cha.  2d,  between  George  Den  ton,  then 
lord  of  the  said  manor,  on  the  one  part,  and  Thomas  Donnald, 
then  tenant  of  the  said  customary  tenement,  of  the  other  part ; 
which  indenture  is  as  follows,  viz.  This  indenture  made  the 
30th  of  August,  24  Car.  2.  between  G.  Denton  of  Cardue  in 
the  county  of  Cumberland  Esq.  on  the  one  "part,  and  T.  Don- 
nald of  Cardulees  in  the  said  county,  his  tenant,  on  the  other 
part  :  Whereas  the  said  T.  Donnald  and  divers  other  cus- 
tomary tenants,  their  respective  ancestors  and  predecessors, 
within  the  said  manor  of  Parton,  Micklewhaite,  Neelehousc 
and  Cardulees  in  the  said  county,  do  hold  and  have  holden 
their  several  customary  messuages  and  tenements,  with  the  ap- 
purtenances, of  the  said  G.  Denton,  his  ancestors,  &c.  lords 
of  the  said  manor,  by  the  payment  of  several  and  respective 
ancient  customary  yearly  rents  and  other  services ;  now  he 
G.  Denton,  for  divers  good  considerations,  &c.,  and  especially 
for  and  in  consideration  of  a  sixty  and  one  penny  fine,  or 
threescore  and  one  years'  rent  paid  by  T.  Donnald  unto  G. 
Denton,  of  which  said  sum,  &c.  G«  Denton  doth  hereby  ac- 
quit, exonerate,  and  discharge  T.  Donnald,  his  heirs,  &c.  that 
is  to  say,  T,  Donnald,  of  the  annual  or  yearly  rent  of  10s.  4td.t 
which  amounts  to  31/.  10s.  4d.,  hath  bargained,  granted,  cove- 
nanted, and  agreed  to  and  with  T.  Donnald,  and  G.  Denton 
doth  by  these  presents  for  him,  his  heirs,  &c.  bargain,  cove- 
nant, grant,  and  agree  to  and  with  T.  Donnald,  his  heirs,  &c. 
respectively  as  follows;  viz.  that  G.  Denton,  for  the  valuable 
consideration  before  mentioned,  doth  for  himself,  his  heirs,  &c. 
for  ever  hereafter  ratify  and  confirm  unto  T.  Donnald,  his  heirs, 
&c.  all  that  his  customary  or  tenant-)  ig/tt  estate,  with  all  and 
every  the  appurtenances,  as  liberty  of  common,  and  pasture, 
and  turbary,  with  all  other  privileges  formerly  used,  &c.  by 
him  and  other  tenants  situate  within  the  fields  and  territories 
of  Cardulees  aforesaid.  And  G.  Denton  doth  further  bargain, 

covenant, 


1803. 
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IM.        covenant,  grant,  and  agree  for  Iiim,  his  heirs,  &,c.    upon  the 
Do7~(l        said  consideration,   llr.il  T.  Domiald,  his  heirs,  flcr.  shall  be  for 
KI-..I  v        ever  hereafter  yim/,  acquitted,  exempted,  and*  discharged  of  and 
(igu/mi      from  the  payment  of  nil  rents,  fines,   heriots,  carriages,  Loon  days, 
•ING-    (]ltfi    (lntjt-s>    customs,   services,  and  demands  whatsoever,  winch 
*f  '*73  1     l""'1  "l  a"-l  f'"re  hereafter  happen  to  become  due  in  respect  of  or 
by   reason  of  the  tenancy   o/'T.  Donnald,   his  heirs,  &c.;  (ex- 
cept only  one  penny  yearly  rent)  to  be  paid  to  G.  Denton,  his 
heirs,  &c.  lord  or  lords  of  the  said  manor,  to  be  paid  every  llth 
of  November  yearly ;  and  also  excepting  and  reserving  suit  of 
court,  with  the  service  incident  thereunto,  at  every  court  to  be 
yearly  holden  for  the  said  manor,  and  due  notice  thereof  given. 
The  indenture  then  contained  a  covenant  (a)  for  the  absolute 
title  of  the  grantor,  and  for  the  quiet  enjoyment  of  the  grantee, 
freely  quitted,  and  sufficiently  discharged,  exempted,  acquitted, 
and  saved  harmless,  of  and  from  all  gifts,  grants,  &c.  and  from 
all  incumhrances  whatsoever,  that  may  at  any  time  hereafter 
arise,  or  be  pretended  to  arise,  and  grow  due  by  reason  of  any 
default  or  neglect  of  the  payment  or  performance  of  any  dues 
or  duties  whatsoever,  (one  penny  rent  and  suit  of  court  only 
excepted  as  aforesaid  ;)  he  G.  Denton  saving  and  reserving  to 
himself,  his  heirs,  &c.  all  royalties,  escheats,  and  forfeitures  for 
felonies  or  any  other  capital  crimes,  and  all  other  advantages 
and  emoluments  belonging  to  the  seigniory,  so  far  as  may  consist 
Kith,  and  not  lie  prejudicial  to  the  aforesaid  immunities  hereby 
granted  or  intended  to  be  granted  to  Thomas  Donnald,  his  heirs, 
&c.     And  G.  Denton,  for  himself,  his  heirs,  &c.  doth  hereby 
further  covenant,  grant,   and  agree  to  and  with  T.  Donnald, 
his  heirs,  &c.  that  lie,   T.  Donnald,  his  heirs,  &c.  may  have 
free  liberty  and  licence  to  cut  timber,  wood,  or  other  Koods  stand- 
[  274  ]      ing,  growing,  increasing,  and  renewing  upon  his  own  tenement, 
to  his  own  use,  and  for  digging  o/s/o«es'wilhiu  the  said  manor, 
at  their  will  and  pleasure,  for  building  or  repairing  his  own, 
dwelling-house,  or  his  outhouses,  walls,  or  fences.      And   G. 
Denton  doth  further,  for  himself,  his  heirs,  &c.  covenant  and 
agree,  &c.  that  it  shall  and  may  be  lawful  at  any  time  hereafter 
for  T.  Donnald,    his  heirs,  &c.    respectively  to  bargain,  sef/> 
alien,  mortgage,  or  lease  forth  his  said  tenement,  or  any  part 
thereof  without  the  licence  or  consent  of  G.  Denton,  his  heirs, 

(«)  This  and  other  like  covenants  after  mentioned  were  stated  at  large 
in  the  case  ;  but  nothing  turned  in  argument  upon  the  particular  word- 
ing of  th'.-iii. 

&c. 
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&c.  or  without  any  rent,  fine  or  grasson  thereupon  to  be  paid        1803. 
to  G.  Denton,  his  heirs,  &c.   (except  the  said  penny  rent  as 
aforesaid.)     There  were   also  covenants  for  general  warranty, 
and  further  assurance,    &c.      A  court-book  was  produced  iu 
evidence,    beginning    with    the  following  title :    "  Customary 
court   bhron   and  court  of  dismission,  Gth  April  1738."     Then 
follows  a  list  of  freeholders  in  Parton  ;  a  list  of  customary  te- 
nants in  Parton  Inmire,  at  the  will  of  the  lord  ;  a  list  of  cus- 
tomary  tenants  in   Parton  Qutmire,  at  the  will  of  the  lord  ;  a 
list  of  the  freeholders  in  Mickhwhaite ;  a  list  of  customary  tenants 
in  Mick/ervhaite ;  a  list  of  freeholders  in  Neelc/iouse ;  a  list  of 
freeholders  by  indenture  in  Carderv/ees.     The  first  in  the  list  is 
John  Donnald.     By  indentures  of  lease  and    release,  bearing 
date  respectively  the  19th  and   20lh  of  June  1745,  John  Don- 
nald grants,  releases  and  conveys  the  premises  (amongst  others) 
to  Robert  Bleamire  in  fee,  by  way  of  mortgage,  for  securing 
200/.  and  interest.     The  said  John  Donnald  by  indenture  with 
livery  of  seisin  made  on  the  Gth  of  August  1757  between  him- 
self of  the  one  part,    and   John    Wetherall.of  the  other  part, 
granted,  conveyed,  released,  and  surrendered,  &c,  to  J.  We- 
therall,  his  heirs,  &c.    the  tenement  aforesaid,  together  with, 
&c.  habendum  to  him,  his  heirs,  &c.  to  the  use  of  himself  in 
fee,  to  hold  the  same  of  the  capital  lord  of  the  fee  thereof,  by 
payment  of  the  yearly  apportioned  rent  of  one  penny,  and  per-     [  275  ] 
formance  of  suit  of  court  with  the  service  incident  thereunto. 
And  in  which  indenture  are  contained  similar  covenants,  as  in 
the  conveyance  from  G.  Denton    to    T.  Donnald,  for  general 
warranty  of  title,  (subject  only  to  the  mortgage  to  Bleamire), 
and  also  for  good  title  to  convey,  and  for  quiet  enjoyment,  free 
from  any  jointure,  dower,  or  thirds  had    or  claimed  by  Mary 
the  wife  of  John  Donnald  out  of  the  premises  thereby  granted 
and  conveyed,   and  free  from  all  other  incumbrauces  except  the 
said  mortgage  to  Bleamire,  and  the  yearly  appointed  rent  and 
suit  of  court,  with  the  service  incident  thereunto,  to  the  lord  of 
the  said  manor,   and  also  a  covenant  in  the  usual  terms  for  fur- 
ther assurance.     By   indenture  of  the  same  date  between  the 
said  John  Donnald  of  the  one  part,  and  the  said  John  If  ether- 
all  of  the  other  part, ./.  Donnald  demises  certain  other  premises 
at  CardeK/ees,   to  J.  II  ei  he  fall  for  a  term  of  500  years,  to  in- 
demnify him  and    his   heirs   against  the  jointure,    dower,    or 
thirds  of  Mary   the  wife  of  the  said  John  Donnald.     After  the 
death  of  the    said    John    Donna/d,   his  widow  received  from 
VOL.  IV.  P  •  Wether  alt 
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1803.        Wetherall  SI.,  being  one-third  of  the  rents  of  the  premises,  a» 
her  dower  or  thirds  for   about  12  ycvrs.     There  is  in  the  said 
P  T't  court-book   of  the  said  manor  an   entry  of  a  court  held  for  the 

against  said  manor  the^Uh  of  September  1751),  where  DoHnafd's  name 
HUNTIXG-  appears;  and  in  which,  (inter  alia)  is  the  following  entry: 
BOX.  ft  ^ye  ajso  gnj  amj  present  John  lledderall,  purchaser  of 
"  John  Donnald  of  L'firdewlces,  one  messuage  and  tenement  of 
"  the  yearly  free  rent  of  one  penm . '  Then  follow  several 
formal  admissions  of  tenants  in  Parton  In  mi  re  and  Parton  Out- 
mire.  There  is  no  formal  admission  of  John  Wetherall:  the 
only  other  entry  of  that  court  being  what  is  contained  in  the 
following  one:  "  Cardcwlees  tcnunls  customary  by  indenture 
but  not  fineable  (a).  John  Weddcrall  for  part  of  John  Don- 
nalds  \d'  Andreio  Siddon  for  part  of  ditto  £.  John  Don- 
nald f ."  The  steward  of  the  court  explained  the  letter  (a) 
to  mean  appeared.  John  Welherall  died  seised  of  the  said  tene- 
ment in  1797,  leaving  the  lessor  of  the  plaintiff  his  heir  both  at 
law  and  by  the  custom  of  the  said  manor  ;  but  having  in  1793,  by 
his  will  duly  executed  for  the  passing  of  real  estates,  devised 
away  the  said  tenement  from  the  said  heir  to  the  defendants.  The 
customary  mode  of  conveyance  of  customary  estates  within  the 
manor  is  by  bargain  and  sale,  and  admittance  granted  thereon 
by  the  lord  to  the  customary  tenant.  The  customary  dower  or 

•widow-right  in  customary  estates  within  this  manor  is (a). 

The  question  reserved  for  the  opinion  of  the  Court  was,  AVhe- 
ther  the  plaintiff  were  entitled  to  recover  ?  If  he  were,  the 
verdict  was  to  stand  ;  otherwise  a  verdict  to  be  entered  for  the 
defendants. 

This  case  was  first  argued  in  Hilary  term  last,  when  at  the 
close  of  the  argument  an  objection  was  started  by  the  defend- 
ant's counsel,  that  this  being  claimed  by  the  lessor  of  the 
plaintiff,  the  heir,  as  a  customary  estate,  it  was  incumbent  on 
him  to  shew  not  only  a  customary  conveyance  to  his  ancestor 
John  Wetherall  by  bargain  and  sale,  (instead  of  the  common 
law  conveyance  by  lease  and  release,)  but  also  an  admission  of 
him  by  the  lord  ;  and  that  though  it  were  contended  in  argu- 
ment by  the  counsel  of  the  lessor  of  the  plaintiff  that  the  en- 
tries stated  in  the  case  were  sufficient  to  warrant  a  presumption 
of  an  admission,  yet  as  it  was  expressly  stated  that  there  was 

(a)  A  blank  was  left  here  in  the  case. 
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no  forma!  admission  of  John  WetheraH,  it  should  have  been  left 
to  the  jury  to  draw  the  conclusion  whether  or  not  he  had  been 
admitted.  To  this  it  was  answered,  that  this  was  *  not  dis- 
puted at  the  trial ;  it  having  been  taken  for  granted  there,  after 
some  discussion,  that  there  was  sufficient  evidence  for  the  jury 
to  presume  an  admission.  In  corroboration  of  which  it  was 
stated  as  a  fact  in  the  case  that  John  Wethera/l  died  seised.  And 
the  defendants  themselves  deduced  title  lo  him  as  tenant  under 
the  deed  of  24  Car.  2.  and  subsequent  conveyance.  And  the 
Court,  upon  reference  to  Mr.  Justice  Chumbre  as  to  the  fact, 
received  for  answer  that  the  learned  Judge  finding  Jolin  Wether' 
all's  name  put  down  in  the  court  entries  as  appearing,  &c.  as 
tenant ,  he  had  considered  it  as  sufficient  evidence  of  his  ad- 
mission, and  that  no  question  was  afterwards  made  on  that  point. 
Upon  the  principal  question, 


Raincock,  for  the  lessor  of  the  plaintiff,  (the  heir  at  law  and 
by  the  custom,)  contended  that  the  estate  in  dispute  was  not 
deviseable.  It  appears  that  the  premises  were  from  time  imme- 
morial one  of  the  customary  or  tenant-right  estates  holden  of 
the  lord  of  a  manor  in  Cumberland  by  ancient  customary  rents 
and  other  services,  descendible  by  a  customary  mode  different 
from  the  common  law  rule  of  descent,  and  not  deviseable  by  rci/l, 
either  directly,  or  by  a  surrender  to  the  use  of  a  will.  The 
question  then  is,  Whether  such  an  alteration  were  worked  in 
the  nature  of  the  estate  by  the  deed  of  the  24  Car.  2.  as  to  en- 
franchise it  and  make  it  deviseable  ?  But  the  only  effect  of 
that  deed  was  by  means  of  covenants,  binding  indeed  upon  the 
lord  and  his  heirs,  and  running  with  the  land,  to  compound  for 
the  payment  by  the  tenant  of  certain  parts  of  the  rents,  and  for 
the  performance  of  certain  burthensome  services,  but  excepting 
to  the  lord  the  remainder,  according  to  and  by  virtue  of  the 
ancient  tenure.  Upon  a  view  of  the  whole  instrument,  it  ap- 
pears that  the  lord  did  not  intend  to  enfranchise  the  estate ;  and  [  278  ] 
as  no  new  tenure  could  be  created  at  that  time,  nor  since  the 
statute  of  quia  emptores  (a),  such  intention  can  only  be  carried 
into  effect  by  holding  that  for  all  other  purposes  than  the  rents 
and  services  covenanted  to  be  released  by  the  lord,  the  ancient 
tenure  and  customs  remained.  The  lord  might  have  enfran- 


(n)  Wcntm.  3.  or  18  Ed  1.  c.  1. 
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1800.  chised  it  by  grant  of  the  freehold  to  the  truant,  and  severance 
from  the  manor:  he  might  have  parted  with  every  thing1  which 
sounded  in  tenure  :  but  here  in  the  first  instance  he  ratifies  and 
confirms  to  7'.  Donnuld  his  customary  or  tenant-right  estate. 
All  that  the  tenant  has  therefore  in  the  first  instance  is  in  terms 
of  confirmation  and  ratification  of  the  old  tenure,  and  not  of 
enfranchisement  of  it,  nor  by  way  of  creation  or  grant  of 
any  new  estate ;  which  shews  an  intent  to  preserve  and  not  to 
destroy  the  old  customary  estate.  Words  of  confirmation 
may  indeed  in  some  cases  enure  beyond  a  mere  confirmation  of 
that  which  existed  before,  if  there  be  an  express  intent  appear- 
ing to  grant  more :  but  here  the  contrary  is  to  be  collected  from 
the  other  parts  of  the  deed.  And  then  again,  where  the  tenant 
is  freed,  acquitted,  exempted,  and  discharged  from  the  payment 
of  rents  and  services,  it  is  with  an  exception  of  one  penny  yearly 
rent,  and  with  an  exception  and  reservation  of  suit  of  court,  with 
the  service  incident  thereto.  And  even  the  payments,  &c.  of 
which  the  tenant  was  to  be  freed,  &c.  are  expressed  in  terms 
relative  of  his  future  holding  as  tenant,  viz.  of  such  "  as 
may  at  any  time  hereafter  happen  to  become  due  in  respect  of 
or  bij  reason  of  the  TENANCY  of  him  the  said  T.  D.;"  which 
shews  that  even  those  things  were  contemplated  as  capa- 
ble of  becoming  due,  and  therefore  an  exoneration  of  the 
tenant  from  them  is  provided  to  operate  in  future  as  they 
become  due.  All  the  expressions  shew  plainly  an  intent 
[  279  ]  that  the  tenant  was  to  remain  in  of  his  old  estate,  abridged  in- 
deed with  respect  to  the  quantum,  but  not  as  to  the  nature  of 
the  ancient  rent  and  services ;  for  the  one  penny  yearly  rent 
and  suit  of  court,  &c.  are  excepted  and  reserved  out  of  the 
clause  of  discharge:  so  much  therefore  of  the  rent  and  services 
as  were  so  excepted  and  reserved,  remained  upon  the  ancient 
footing,  and  are  claimable  only  as  remnants  of  the  customary 
estate  of  which  they  are  part.  There  is  however  a  distinction 
between  an  exception  and  a  reservation.  Exception  (says  Lord 
Coke)  is  every  part  of  the  thing  granted,  and  of  a  thing  in  esse 
at  the  lime  ;  the  thing  excepted  is  always  part  of  the  old  estate; 
but  reservation  is  ambiguous,  and  may  either  be  taken  in  the 
proper  sense  of  the  word  exception,  or  as  a  reservation  of  some 
thing  out  of  that  which  is  newly  created.  Co.  Lit.  47.  a. 
142.  b.  143.  a.  Perkins,  eh.  10.  Reservations,  §  625.  Revell 
v.  Jodrdl  («).  Now  here  the  word  except  is  alone  applied  to 

(«)  2  Term  Rep.  415 
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the  rent ;  and  both  excepted  and  reserved  being  applied  to  the 
suit  of  Court  and  the  service  incident  to  it,  the  former,  which 
is  never  used  but  in  one  sense,  must  control  the  latter,  which  is 
ambiguous.  In  the  year-book  21  Ed.  4.  CO.  a.  62.  and  Bro. 
Reservation,  36.  S.C.  (Bro.  Abr.  Tenure,  pi.  40.  cites  the  same 
case  by  mistake  as  of  21  Hen.  4.)  where  the  question  arose 
upon  the  construction  of  a  grant  made  in  the  time  of  Hen.  3. 
before  the  statute  of  Quia  Emptores  (a),  whereby  the  prior  of 
Bingham  held  of  the  prior  of  Merton  a  certain  tenement,  ren- 
dering 5  marks  and  5s.  pro  omni  servitio  sectae  curise,  &c.  ad 
praedictum  priorem  de  M.  &c.  pertinente  ;  et  quod  facial  capi- 
talibus  dominis  feodi  illius  prsedicto  Priore  de  M.  &c.  omnia 
alia  servitia  ad  praeditum  tenementum  pertinentia.  The  great 
question  was,  Whether  the  old  tenure  were  extinguished? 
Whether  this  were  rent  service,  or  a  dry  rent  or  annuity.  The 
case  was  long  pending,  and  a  writ  of  error  was  brought  in  the 
2  Rich.  3.,  but  it  does  not  appear  what  became  of  it.  But 
Bryan  C.  J.  held  in  C.  B.  that  it  was  no  longer  rent-service  ; 
and  he  said,  "  Where  the  lord  confirms  the  estate  of  his  tenant 
rendering  \d.  for  all  services,  I  deny  that  it  is  parcel  of  the 
ancient  seignory  ;  and  I  take  this  distinction  between  reddend. 
and  tenend ;  for  reddend.  includes  not  tenure  in  any  manner, 
and  tenend.  always  includes  tenure.  For  if  the  lord  confirm  the 
estate  of  his  tenant  reddend.  or  solvend.  so  much  for  all  manner 
of  services,  the  services  are  extinct,  and  the  rent  is  not  rent- 
service  :  but  if  he  confirm  the  estate  of  his  tenant  reservand.  or 
tenend.  by  so  much  for  all  services,  it  is  parcel  of  the  ancient 
services.  Or  if  he  say  reservando  so  much,  in  those  cases  the 
seignory  remains.  Brook  indeed  puts  a  quaere  in  his  Abridg- 
ment. But  whatever  doubt  there  might  be  upon  the  word 
reserved,  here  the  rent  and  suit  are  expressly  excepted ;  and 
therefore  by  all  the  authorities  the  old  customary  estate  con- 
tinued. There  might  be  a  reason  for  compounding  for  the 
personal  services  of  the  tenant.  Customary  suitors  of  court 
differ  from  freehold  suitors.  In  many  customary  manors  the 
tenants  must  do  their  services  in  person,  but  a  freeholder  may 
perform  his  by  attorney.  So  a  copyholder,  though  he  may 
essoign,  yet  he  cannot  do  suit  by  attorney,  but  only  in  person. 
Sir  John  Braunches  case  (6),  2  Com.  Dig.  Copyhold,  G.  S. 
1  Roll.  Abr.  505.  6  Vin.  Abr.  129.  Copyhold,  N.  c.  Here  the 
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1803.  freehold  is  in  the  lord,  according  to  Slephenson  v.  Hill  (a)  : 
and  the  known  methods  of  enfranchising  these  customary  estates 
are  by  escheat,  by  extinction  of  the  .seignory,  and  by  feoffment 
of  the  soil,  *\vhereby  the  tenant  holds  immediately  of  (he  supe- 
rior lord,  which  he  cannot  be  said  to  do  where  the  ancient  suit  of 
court  is  retained.  The  exception  then  of  the  suit  of  court  is  an 
exception  of  so  important  a  part  of  the  tenure  that  the  freehold 
cannot  be  considered  as  conveyed  to  the  tenant.  Again,  the 
lord  reserved  to  himself"  all  royalties,  escheats,  and  forfeitures, 
&c.  belonging  to  the  seignory."  But  if  the  freehold  passed  to 
the  tenant,  the  escheats  would  be  different,  according  as  the 
mode  of  descent  was  altered,  which  would  have  the  effect  of 
creating  a  new  tenure:  whereas  the  intent  could  only  be  to  re- 
serve these  royalties,  escheats,  &,c.  as  they  would  arise  on  the 
estate  descendible  by  the  custom  :  and  the  power  of  making  a 
will  deprives  the  lord  of  a  chance  of  escheat.  There  may  also 
be  circumstances  creating  a  forfeiture  by  the  custom,  which 
would  make  110  forfeiture  at  common  law.  Again,  the  very 
circumstance  of  the  lord  granting  "  free  liberty  and  licence  to 
cut  timber,"  &c.  upon  the  tenement,  shews  that  the  freehold 
•was  not  meant  to  pass  by  the  deed :  for  otherwise  that  pro- 
vision was  superfluous ;  and  the  right  of  cutting  timber  is  in- 
consistent with  a  claim  to  cut  it  by  liberty  and  licence.  The 
same  observation  applies  to  the  power  granted  to  alien  or  lease 
without  licence  from  the  lord.  The  reservation  of  "  all  royal- 
"  ties,  &c.  and  all  other  emoluments  and  advantages  belonging 
"  to  the  seignory,"  was  also  made  so  far  only  as  was  consistent 
with  "  the  aforesaid  immunities'"  thereby  granted  to  the  te- 
nant ;  which  denomination  of  the  objects  of  the  grant  is  in- 
consistent with  the  notion  of  an  entire  grant  of  \\\c  freehold. 
And  there  might  be  reasons  even  for  the  tenant's  preferring 
such  a  customary  estate  as  this,  excused  from  the  personal  ser-» 
[  282  ]  vices,  to  an  estate  of  freehold  ;  because  the  tenure  would  ex- 
empt him  from  attendance  on  the  county  courts.  But  even  if 
this  were  no  longer  the  old  customary  estate  as  between  the 
lord  and  tenant,  yet  the  collateral  customs  as  to  strangers  might 
still  remain  ;  as  in  Wiseman  v.  Cotton  (6),  where  lands  in. 
Kent  disga veiled  by  act  of  parliament  were  yet  holden  devise- 

(a)  3  Burr.  1278. 

(6)  1  Sid.  135.  1  Lev.  79.  But  note  that  three  of  the  Judges  held  that 
the  custom  of  devising  was  itself  collateral  to  the  custom  of  gavelkind. 

able 
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able  by  the  custom.  So  in  a  case  in  the  year  book,  49  Ed.  3.  7.  1803. 
where  lands  formerly  holden  in  ancient  demesne  were  granted 
by  the  lord  to  the  tenant  to  hold  the  same  per  servitio  of  17s. 
pro  omnibus  servitiis,  &c.  ad  communem  legem,  &c.  Kerton  J. 
said,  "  It  may  be  that  by  usage  within  a  certain  manor  of  an- 
cient demesne,  the  youngest  son  is  inheritable  to  the  land  which 
.is  holden  by  the  customs  of  the  manor  and  tallages  and  other 
bond  services  ;  1  say,  that  even  though  the  lord  of  the  manor 
should  release  to  the  tenant  all  his  right,  so  that  he  has  lost  his 
seignory  by  so  much,  or  that  he  confirms  to  hold  by  less  ser- 
vices, as  he  has  done  here ;  I  say,  that  thereby  the  nature  of 
the  tenancy  is  not  changed,  having  regard  to  the  inheritance 
of  the  tenancy  as  against  the  heir  ;  for  the  younger  son  shall 
have  the  land  as  he  had  "  before,  and  not  the  elder :  never- 
theless, as  to  the  lord  who  released,  having  regard  to  his  seign- 
*>ry,  the  tenancy  is  changed,  so  that  the  tenant  shall  not  be 
amenable  in  his  court,  by  the  custom  of  the  manor,  but  in  ano- 
ther court,  as  his  court  baron,  by  writ  of  right  patent  the  land 
shall  be  demanded;  because  he  is  his  tenant  where  parcel  of 
the  services  are  saved  by  the  deed,  as  here."  So  liere,  the 
customary  incapacity  of  devising  would  remain,  though  as  be- 
tween the  lord  and  tenant  the  customary  tenure  were  gone. 
There  are  several  eases  in  the  year-books  upon  grants  made  [  283 
before  the  statute  of  quia  emptores  (a) ;  but  they  are  not  ma- 
terial ;  because  the  lord  might  then  create  a  new  tenure  by  his 
grant,  and  the  tenant  would  hold  as  of  a  new  grant  of  a  manor. 
But  there  is  no  case  where  the  tenure  has  been  deemed  to  be 
altered,  where  so  many  of  the  badges  of  it  were  preserved 
as  here,  particularly  the  suit  of  court  and  service  incident 
thereto. 

Wood  contra.  The  deed  of  the  24  Car.  2.  operated  as  a 
complete  extinguishment  of  the  customary  tenure,  and  the 
tenant  t'aereby  acquired  the  freehold,  with  all  incidents  to 
such  an  estate.  There  is  no  ground  for  presuming  that  aq 
enfranchisement  was  not  intended ;  for  a  large  pecuniary 
consideration  was  paid  by  the  tenant,  amounting  to  sixty- 
one  years'  purchase  upon  the  ancient  rent,  a  sum  which,  COUT 
sideriug  that  the  tenant  had  before  a  descendible  estate,  would. 

(a)  Laurence  J.  afterwards  referred  to  1  Rol.  Abr.  325.,  whore  sonje  of 
.these  cases  are  collected,  and  also  to  Bro.  Ancient  Demesne,  pi.  J8. 
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not  have  been  given  for  less  than  the  fee  simple.  It  is  not 
disputed  but  that  if  the  lord  grant  the  freehold  to  a  custo- 
mary or  copyhold  tenant,  it  destroys  the  tenure  ;  as  in  Parker 
v.  Turner  (a),  which  was  so  much  the  stronger  case,  as  the 
purchase  of  the  freehold  by  a  copyholder  tenant  in  tail  was 
holden  to  extinguish  his  estate  tail.  And  these  customary  te- 
nures were  in  their  origin  more  in  nature  of  military  tenures, 
and  are  properly  descendible  and  deviseable,  without  a  special 
custom  to  control  those  qualities.  Then  by  confirmation  to  the 
tenant  and  his  heirs  of  the  estate,  the  fee  simple  passed  to  him 
from  the  lord.  Confirmation  is  in  Co.  Lilt.  295.  b.  defined  to 
be  "  a  conveyance  of  an  estate  or  right  in  esse,  whereby  a 
voidable  estate  is  made  sure  and  unavoidable,  or  whereby  a 
particular  estate  is  increased."  So  here,  the  effect  of  the  con- 
firmation of  the  estate  to  the  tenant  and  his  heirs  was  to  give 
him  the  fee  simple ;  for  in  no  other  way  could  it  enlarge  his 
estate  than  by  extinguishing  the  lesser  or  customary  estate. 
[Lawrence  J.  asked,  whether  the  tenant  of  such  a  customary 
estate  might  not  have  the  fee  and  inheritance  in  him,  though 
the  freehold  were  in  the  lord  :  and  Wood  answering  in  the  ne- 
gative, and  comparing  this  to  the  case  of  a  copyholder  who  has 
not  the  fee,  though  he  might  have  an  estate  of  inheritance  ac- 
cording to  the  custom ;  Lawrence  J.  observed,  that  the  grant  of 
the  fee  to  a  copyholder  must  necessarily  destroy  the  tenure, 
because  he  could  no  longer  hold  at  the  will  of  the  lord  :  but 
that  the  tenant  of  a  customary  estate  might  have  a  freehold 
interest,  though  not  a  freehold  tenure  in  it,  according  to 
Mr.  Justice  Blackstone's  distinction  in  his  tract  on  Copy- 
holders (6)]  It  appears  that  the  lord  was  entitled  to  all  the 
timber,  &c.  growing  on  the  estate,  and  to  the  soil  under  the 
surface  :  the  tenant  therefore  was  entitled  to  no  more  than  the 
possession  and  use  of  the  land.  It  is  true  the  lord  has  re- 
served some  of  the  ancient  services ;  but  that  cannot  make 
a  difference  in  the  tenure  ;  for  if  the  freehold  be  granted  by  the 
lord  to  the  tenant,  the  tenure  is  necessarily  extinguished  by 
operation  of  law.  And  though  it  might  be  a  question  whe- 
ther some  of  the  services  reserved  could  take  effect  after  such 
extinguishment,  still  the  grant  of  the  freehold  would  be  good. 

(a)  1  Vern.  393. 

(6)  "  Considerations  on  Copyholders"  p.  109,  &c.  and  vide  1  Cruise's 
Dig- of  the  Law  of  Real  Property,  p.  10. 

First, 
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that  is  not  inconsistent  with  the  grant  of  the  freehold ;   for  ~"~'    . 

though  a  lord  cannot  now  create   new  services,  yet  he  may  j>  F  A  y* 

continue  the  old  ones,  notwithstanding  the  estate  is  converted  against 


*  into  freehold ;  for  he  might  have  conveyed  the  particular  rent 
in  fee  to  another  before  he  enfranchised  the  estate.  Next,  the  ^  f^~  - 
reservation  of  the  suit  of  court  is  relied  on,  which  was  part  of 
the  ancient  tenure.  But  whether  that  were  reservable  or  not, 
it  would  not  operate  to  defeat  the  rest  of  the  grant  made  upon 
a  valuable  consideration.  It  is  not  so  clear  what  is  meant  by 
the  reservation  of  all  royalties :  but  if  a  lord  having  a  free  war- 
ren grant  the  estate  without  granting  the  free  warren  in  express 
terms,  that  would  be  reserved.  Bat  it  should  seem  that  the 
escheats  could  not  be  reserved,  because  when  the  customary  line 
of  descent  was  broken  by  the  enfranchisement  it  would  operate  as 
a  new  tenure.  Then  as  to  the  grant  of  the  timber,  it  is  true  that  was 
not  necessary  after  passing  the  freehold  ;  but  the  deed  goes  on 
further  to  grant  rights  of  common  of  turbary  and  pasture,  and 
a  liberty  of  digging  stones  within  the  manor,  which  would  not 
have  passed  without  an  express  grant.  But  it  is  nothing  un- 
usual in  conveyances  to  include  many  superfluous  words  and 
provisions,  which  will  apply  to  other  parts  of  the  deed  as  well, 
such  as  the  power  to  alien,  &c.  The  other  covenants  of  general 
warranty,  further  assurance,  and  for  quiet  enjoyment,  are  such  as 
are  usually  inserted  in  every  conveyance  of  the  fee  simple,  and 
are  here  made  in  as  large  words  of  grant  as  are  ever  used.  But  it 
is  contended,  that  supposing  the  freehold  were  conveyed  to  the 
tenant,  still  it  would  not  be  deviseable,  and  a  case  of  a  gavel- 
kind  was  referred  to :  but  that  was  a  conveyance  from  one  te- 
nant to  another,  and  the  question  turned  upon  the  intention 
of  the  Legislature  in  the  disgavelling  act;  whereas  this 
is  a  conveyance  from  the  lord  of  all  his  right,  with  cer- 
tain exceptions,  to  the  tenant ;  and  as  the  lord  had  the  fee 
simple,  subject  only  to  the  customary  tenant-right  estate, 
and  he  might  have  devised  his  estate  subject  to  that  incuni- 
brance;  so  the  tenant,  who  has  now  the  estate  of  freehold  which 
the  lord  had  before,  must  have  the  same  power  of«  devising  which 
the  lord  himself  had.  At  any  rate,  the  lessor  of  the  plaintiff, 
who  claims  this  as  a  customary  estate,  must  deduce  title 
through  his  ancestor  according  to  the  custom.  But  it  is  found, 
that  the  customary  mode  of  conveyance  is  by  bargain  and  sale, 
and  admittance ;  and  that  John  Wclherall,  from  whom  the 
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lessor  claims,  only  derived  title  by  a  common  law  conveyance  by 
indenture  and  livery  of  seisin  :  and  consequently  the  lessor  can- 
not have  a  greater  or  better  estate,  as  customary  tenant,  than 
his  ancestor. 


Raincock    in   reply    said,    that  it    was    enough  that  John 
Wetherull,  from  whom  both  parties  claimed,  was  enrolled  in  the 
court  books  as  tenant,  and  vvua  stated  in  the  case  to  have  died 
seised ;   and  that  however  the  lord  might  have  taken  advan- 
tage in  the  first  instance  of  any  irregularity  in  his  title,  yet  it 
•was  not  competent  for  any  other  to  do  so  :  and  the  lord   him- 
self would  be  estopped  after  admission  (a),  or  after  acceptance 
of  rent  with  notice  of  the  conveyance,  which  would  amount  to 
an  admission.     Com.  Dig.   tit.  CopyltoUl.     Then  as  to  the  ex- 
istence of  the  old  tenure,  all  the  ancient  services  and  rent  still 
exist  in  point  of  law,  though  the  lord  and  his  heirs  are  by  his 
covenant  estopped  from  insisting  on  those  which  he  covenanted 
to  free  and  acquit  the  tenant  of  as  they  became  due.     They  are 
stated   as  immunities  granted  by  the   Lord,   but  the  important 
parts  of  the  tenure  are  the  suit  of  court  and  service  incident 
thereto,  the  escheats,  and  forfeitures ;  and  all  these  are  pre- 
served by  exceptions  in  the  grant.     These  can  only  be  custom* 
[  287  ]     ary  duties  ;  for  they  could    not  be  created  anew  at  the  time 
of  the  grant :  but  the   immunities  granted  are  couventionari/. 
[Lord  Ellenborough   C.  J.     That  is  the  difficulty.     Does  not 
the  customary  estate  consist  of  alt  the  services  ?     And  does  not 
the  release  of  some  of  them  destroy  the  identity  as  it  were  of 
the  customary  estate,   there  seems   enough   reserved  to   make 
it  a  customary  tenement,  if  the  customary  services  may  be 
reserved  by   parcels.]     Jf  it  be  plain  that  the  lord  did  not  mean 
to  grant  those   things  which  he  has  expressly  reserved,  and  it 
appears  now  that  he  could  not  grant  part  without  giving  up  the 
rest  which  he  meant  to  reserve,  then  the  deed  is  altogether  in- 
operative, being  founded  on  a  professed  consideration  which 
cannot  avail  in  law,  namely,  the  severance  of  services,  which 
cannot  be  severed.    And  if  the  deed  were  to  be  construed  as 
amounting  to  a  Denunciation  by  the  lord  of  the  whole  seignory, 
so  as  to  create  a  fee,  that  would  in  effect  be  creating  a  new 
tenure,  because  then  the  estate  would  be  holden  immediately 
of  the  lord  paramount.     And  nothing  can  be  argued  from  the 

(a)  This  was  after  the  fact  reported  by  Mr.  Justice  Chambre  to  the 

Court,  ante,  277. 
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amount  of  the  purchase-money  as  to  the  intention  of  the  lord  to 
grant  the  freehold  ;  for  the  sum  was  estimated  upon  the  value  of 


the  customary  rent  only 
the  timber,  &c. 


but  much  more  was  granted,  such  as 


Curia  adv.  vult. 


1803. 
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Lord  ELLENBOROUGH  C.  J.  now  delivered  the  judgment  of 
the  Court.  The  first  question  which  appears  to  arise  upon 
the  easels,  Under  what  description  or  class  of  tenure  did  this 
customary  tenement  properly  range  itself  before  the  execution 
of  the  indentures  of  the  30th  Jlugust,  24  Car.  2.  ?  The  second 
is,  What  has  been  the  effect  of  that  indenture  thereupon,  so 
far  as  respects  the  right  of  the  tenant  to  devise  the  same  by  will?  [  288  3 
Since  the  stat.  12  Car.  2.  c.  24.,  which  takes  away  tenures  by 
knight's  service,  it  must  be  either  held  in  free  and  common  soc- 
cage, or  in  frank  almoign,  or  iti  grand  serjeunty,  by  such  part 
of  the  honorary  services  of  that  tenure  as  are  by  that  statute 
retained,  or  by  copy  of  court  roll.  The  consideration  of  the 
second  and  third  species  of  tenure,  i.  e.  tenure  in  frank  almoign, 
and  by  such  services  of  grand  serjeanty  as  are  by  that  statute 
saved,  may  be  laid  wholly  out  of  the  question,  as  there  is  no 
pretence  for  considering  this  tenement  as  being  of  either  of 
those  two  descriptions  of  tenures.  It  must  therefore  be  either 
hoi  den  in  free  and  common  soccage,  or  by  copy  of  court  roll- 
If  it  be  of  the  first  description,  that  is  to  say  holden 
in  free  and  common  soccage,  it  is  clearly  deviseable  by 
the  direct  terms  and  operation  of  the  statute  of  wills, 
32  //.  8.  c.  1.  These  customary  estates,  known  by  the  denomi- 
nation of  tenant-right,  are  peculiar  to  the  northern  parts  of 
England,  in  which  border-services  against  Scotland  were  an- 
ciently performed,  before  the  union  of  England  and  Scotland 
under  the  same  sovereign.  And  although  these  appear  to  have 
many  qualities  and  incidents  which  do  not  properly  and  ordi- 
narily belong  to  villenage  tenure  either  pure  or  privileged, 
(and  out  of  one  or  other  of  these  species  of  villenage  all  copy- 
hold is  derived,)  and  also  have  some  which  favour  more  of 
military  tenure  by  escitage  uncertain,  which,  according  to 
Litt/eton,  sect.  99,,  is  knight's  service ;  and  although  they  seem, 
to  want  some  of  the  characteristic  qualities  and  circumstances 
which  are  considered  as  distinguishing  this  species  of  tenure, 
viz.  the  being  holden  at  the  will  of  the  lord,  and  also  the  usual 
evidence  of  title  by  copy  of  court  roll,  and  are  alienable  also, 
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contrary  to  the  usual  mode  by  which  copyholds  are  aliened, 
viz.  by  deed  and  admittance  thereon  (if  indeed  they  could  be 
iminemorially  *  aliened  at  all  by  the  particular  species  of  deed 
stated  in  the  case,  viz.  a  bargain  and  sale,  which  at  common 
law  could  only  have  transferred  the  use);  I  say,  notwilhstand- 
*n»  a^  luese  anomalous  circumstances,  it  seems  to  be  now  so 
far  settled  in  courts  of  law  that  these  customary  tenant-right 
estates  are  not  freehold,  but  that  they  in  effect  fall  within  (he 
same  consideration  as  copyholds,  that  the  quality  of  their  te- 
nure in  this  respect  cannot  properly  any  longer  be  drawn  into 
question.  In  the  case  of  Stephetison  v.  Hall,  3  Burr.  1278. 
Lord  Mansfield  and  Mr.  Just.  Dennison  considered  it  to  be  a 
settled  point,  that  in  the  case  of  customary  estates  "  the  free- 
hold was  in  the  lord.  And  in  the  very  late  case  of  Kurrell  v. 
Dodd,  3  Bos.  #  Pull.  378.  the  Court  of  Common  Pleas  ex- 
pressly held  these  customary  tenant-right  estates  not  to  be  free- 
holds. Assuming  therefore  that  these  estates  were  prior  to  the 
execution  of  the  indenture  of  the  24  Car.  2.  holden  by  copy 
of  court  roll,  within  the  enlarged  sense  of  those  words  as  they 
occur  in  the  stat.  of  the  12  Car.  2.  (and  the  contrary  has  not 
been  even  insinuated  in  argument  by  the  counsel  on  either  side), 
we  are  of  opinion  that  by  virtue  of  the  indenture  of  the  24  Car. 
2.  operating  upon  that  species  of  tenure,  the  tenement  in  ques- 
tion has  become  frank  fee  ;  or  in  other  words,  land  holden  in  free 
and  common  soccage,  and  of  course,  under  that  description  and 
character,  deviseable  by  the  statute  of  wills. 

To  confirm  to  the  tenant  his  customary  and  tenant-right  estate, 
freed,  acquitted,  and  discharged  from  the  payment  of  all  rents 
and  services,  fyc.  except  the  one  penny  rent  which  is  reserved 
or  retained  out  of  the  old  rent,  is  tantamount  to  a  release  of 
those  rents,  services,  &c.  which  are  not  so  specifically  excepted 
and  restrained  ;  for  "  where  (a)  words  are  equivalent  in  sub- 
stance to  words  of  release,  the  law  takes  them  as  a  release,'*  and 
"  where  there  are  words  of  substance,  the  law  appoints  how 
they  shall  enure."  And  taking  these  words  of  acquittance, 
exemption  and  discharge  on  the  part  of  the  lord  as  operating 
in  substance  a  release  of  the  services  specified,  and  assuming 
that  there  is  no  material  difference  between  the  tenure  in  ques- 
tion, and  that  of  ancient  demesne  for  this  purpose,  and  to  which 
species  of  tenure  it  bears  the  strongest  analogy,  the  following 
case  is  an  authority  in  point,  to  shew  that  the  customary  quali- 

(i)  Vlovdcn,  140. 
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tries  of  this  tenure  were  extinguished  by  the  deed.     In  the  case        1803. 

of  Griffith  v.  Clarke,  Moore,  143.  Mich.  25  #  26  Eliz.  Rot.        

G25.  "  Deceit  by  Griffith  v.  Clarke  and  others,  upon  a  fine  T{EAV 
levied  of  laud  in  antient  demesne  in  Aldencaste,  of  which  a»aiu«t 
Griffith  was  lord.  The  defendants  pleaded  a  release  by  fine  of  HUNTING- 
the  lord  of  the  manor  to  one  who  was  tenant  of  the  land  of  which 
the  fine  was  levied  in  the  time  of  E.  2.  (and  of  course  after  (o) 
the  slat,  of  quia  em p tores  in  18  E.  1.)  which  release  was 
"  de  omnibus  serviliis  et  consuetudinibus,  salvis  servitiis  infra 
scriptis,  viz.  pro  una.  vergata  terra;  2s.  rent  sect,  curia;  et  re- 
levio."  And  the  release  was  de  uno  messuagio  et  una  virgata 
terrae  :  and  by  this  release  the  defendants  understand  the  seig- 
nory,  as  to  the  antient  demesne,  to  be  extinct.  And  the  case 
•was  many  times  argued  on  this  point,  viz.  if  the  release  of  the 
services  and  customs  extinguished  the  custom  in  antient  demesne ; 
or  whether  the  saving  preserved  it  ?  And  the  Court  held  the 
custom  of  antient  demesne  extinguished  by  the  release  :  but 
that  the  rent,  suit  of  court,  and  relief  continued  by  the  saving, 
as  the  remnant  of  the  antient  seignory  :  and  so  it  was  adjudged. 
And  with  this  agrees  what  was  said  by  Belknap  C.  J.  in  the 
year  book,  49  E.  3.  7.  (a  case  which  was  cited  in  argument  by 
the  counsel  for  the  plaintiff  on  account  of  what  was  said  by 
KirtonJ.)  That  was  a  case  where  one  Thomas  Blake  sued  a 
•writ  of  recordare  out  of  ancient  demesne,  because  he  claimed  to 
hold  the  tenements  at  common  law  by  charter  of  one  who  was 
lord  of  the  same  manor  in  antieiit  demesne  ;  upon  which  Persay 
demanded  of  the  tenant  where  the  deed  was,  and  Hastings  pro- 
duced the  deed  ;  by  which  one  Thomas  Cleere,  who  was  lord  of 
the  manor,  recited,  that  the  said  Thomas  Blake  held  a  messuage 
and  five  rods  of  land  in  Werton  of  him,  in  antient  demesne, 
according  to  the  custom  of  the  manor,  and  granted  that  he 
should  have  the  liberties  by  these  words,  "  hanc  habeat 
libertatem  quod  ipse  et  hseredes  sui  habeant  et  teneant  praedic- 
tum  messuagium  et  5  virgatas  terrae  de  me  et  bseredibus  meis 
per  servitium  17s.  pro  omnibus  servitiis,  auxiliis,  finibus,  talla- 
giis,  merchetis,  et  omnibus  aliis  secularibus  demaundis  ad  com- 
munem  legem."  And  the  deed  was  read,  which  contained 
dedi,  concessi,  e t  conjirmavi,  ut  supra,  ad  tenendam  adcommuiiem 

(a)  Vide  IVatkins  on  Copyh.  36*8,   where   by  mistake  the  question  in 
this  case  is  supposed  to  have  arisen  on  an  alienation  before  the  statute. 

legem : 
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1803.  Icgcm  :  and  the  deed  was  dated  in  the  45lh  year  ;  and  he 
used  the  deed  iu  the  nature  of  a  feoffment.  Pcrsay,  for  the 
I*B  'y'  j)arly  suing  the  replegiare,  would  have  averred  llii.l  the  tene- 
againut  menls  continued  ancient  demesne,  and  that  the  parol  shculd  be 
HINTING-  remanded,  and  that  his  client  should  not  be  ousted  of  that  aver- 
ment, because  he  was  a  stranger  to  the  deed.  Eut  Bdhnap 
was  of  opinion  that  he  ought  to  answer  the  deed  as  much  as 
if  he  had  been  apa'riy.  And  after  some  argument,  whether  the 
tenement  could  become  frank  fee  without  express  words  in  the 
deed  to  that  effect,  Hastings,  counsel  for  the  tenant,  said,  since 
by  the  deed  certain  rent  is  reserved  to  the  lord  fur  all  services 
[  292  ]  and  customs :  so  that  by  the  deed  the  tenant  shall  be  discharged 
of  every  custom  and  ttil/age  due  to  the  manor:  and  besides  the 
lord  had  granted  by  express  words  to  hold  at  common  law,  and 
so  out  of  the  nature  of  ancient  demesne  :  wherefore  he  demanded 
judgment,  and  that  the  writ  might  abate.  Pet  say  in  answer 
said,  notwithstanding  this  deed  of  confirmation  the  tenant  shall 
hold  of  the  lord  as  he  held  before,  but  not  by  such  quantity 
(i.  e.  of  rent) ;  for  the  same  land  shall  be  demanded  by  writ  of 
right  in  the  court  of  the  same  lord  who  continued,  and  only  the 
quantity  (i.  e.  of  rent),  by  the  deed  is  changed  into  a  lesser 
sum.  1  say,  that  the  tenure  is  only  changed  pro  tanlo.  To 
which  Ptelknap  says,  "  It  is  true  that  the  lands  shall  be  de- 
"  maudable  by  writ  of  rijjht  iu  the  court  of  the  lord  after  this 
"  confirmation,  because  every  writ  of  right  patent  shall  be 
"  commenced  there  :  but,  after  the  confirmation,  the  land  shall 
"  no  longer  he  demanded  by  writ  of  right  in  ancient  demesne, 
"  but  by  writ  of  right,  according  to  the  custom  of  the  manor: 
"  because  by  the  confirmation  the  land  is  discharged  of  all 
"  manner  of  custom  of  the  manor ;  and  he  shall  hold  by  the 
"  services  contained  in  the  conjirmation.  And  I  say,  that  this 
"  tenant  shall  be  aided  now  by  a  replegiare  against  his  lord,  if 
"  the  lord  demand  more  services  of  him  than  are  comprised  in 
"  his  confirmation,  and  shall  not  be  aided  by  monstraverunt, 
"  because  he  holds  not  by  custom  of  the  manor;  on  which  ac- 
"  count  it  seems  clearly  that  by  the  charter  it  is  frank  fee  : 
"  wherefore  see  if  you  would  say  any  thing  else."  And  al- 
though what  is  afterwards  put  by  Kirton  Justice  seems  in  part 
hardly  to  be  reconcileable  with  what  had  been  before  laid  down 
by  llelknnp,  yet  he  agrees  so  far  as  to  say  that,  "  where  the 
"  tenancy  is  changed  he  shall  not  be  brought  into  the  court  by 
"  custom  of  the  manor,  but  into  another  court,  as  his  court 

"  baron  ; 
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"  baron  ;  and  that  tlie  land  shall  be  demanded  by  writ  of  right 
"  patent ;  became  the  land  is  ho/den  of  him  where  parcel  of  the 
ft  services  are  saved  to  him  by  the  deed,  as  it  is  here."  And  the 
judgment  of  the  court  seems  to  have  been  according  to  what 
was  laid  down  by  Belknap ;  and  is  in  the  same  sense  referred  to 
in  Brooke's  Abr.  title  Ancient  Demesne,  pi  8.  and  Conjirmation, 
pi.  5.;  and  is  cited  in  Co.  140.  (referring  to  49  E.  3. 7.)  in 
these  terms,  viz.  "  If  the  lord  of  antienl  demesne  confirms  the 
"  estate  of  the  tenant,  to  hold  by  certain  services  ad  conirnu- 
"  nem  legem :  although  the  estate  of  the  tenant  is  not  changed, 
(t  nor  any  transmutation  of  the  possession,  yet  the  quality  of  his 
"  estate  is  changed;  for  the  tenant  shall  not  be  afterwards  im- 
"  pleaded  by  petit  writ  of  right  close  ;  and  the  lord  by  the  co«- 
"Jirmation  is  discharged  from  the  customs  of  the  manor."  So 
that  it  appears  upon  the  whole,  that  whether  the  tenement  in 
question  were  originally  in  its  own  proper  nature  and  quality 
of  the  description  of  frank  tenure,  in  which  case  it  would  be 
deviseable  by  the  immediate  operation  of  the  statute  of  wills ; 
or  whether  it  were  of  a  villenage  tenure,  analogous  to  antient 
demesne  ;  still  under  the  operation  of  the  indenture  of  24  Car, 
2.  the  immediate  customs  by  which  this  tenement  was  distin- 
guished from  other  lauds  holden  in  free  and  common  soccage 
have  become  extinguished,  and  the  land  of  course  also  become 
deviseable  as  any  other  soccage  land  under  the  statute  of  wills 
is ;  and  consequently  that  the  defendants  are  as  devisees  entitled 
to  take  it  under  the  devise  thereof  which  has  been  made  to  them. 
The  consequence  of  which  is,  that  the  verdict  should  be  entered 
in  favour  of  them,  the  defendants. 

Postea  to  the  Defendants. 


1803. 
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iu^iSb.  T'1C  KIXG  against  THORN-TOY. 

A  charter  con-  '  PHIS    wns  an   information  in    nature  of  a   quo   warranto 

poration  10  against   the  defendant,   to  know   by    what   authority    he 

consist  oi  two  daimed  to  exercise  the  office  of  senior  bailiff  of  the  town  of 


and  junior),  12  aatl  Ri'dfnrd  in  the  county  of  Nottingham:  to  which  the 
;[;'3Sf,Sed  defendant  pleaded,  That  the  bailiffs  and  burgesses  of  /v/.s/ 
number  of  bur-  Hertford  M'ere  a  body  corporate  by  prescription;  and  that  by 
fer^ominaiing"  a  charter  of  25th  November,  5  Jac.  1.  the  King  granted  that 
the  two  first  .thev  should  be  a  body  corporate  bv  the  name  of  the  bailiffs  aiid 

baihfts,  anddi-  * 

recting  the  burgesses  of  the  town  of  East  Redford  ;  and  that  there  might 
election  of  the  j,e  f  thenceforth  for  ever  within  the  said  town  two  of  the 

first  12  alder- 
men, provides    bargesses  to  be  chosen  in  the  manner  therein  mentioned,  of 

tahi  daVirTthe  wnom  one  should  be  called  senior  bailiff,  and  the  other  junior 
year,  the  wnior  bailiff;  and  that  there  should  be  twelve  of  the  burgesses  to  be 
chosen  by  the  chosen  in  the  manner  therein  mentioned,  who  should  be  alder- 
baihffs  and  ai-  men  of  t|,e  ^fj  town>  rf\}e  charter  then  named  William  Thorn- 

dermen,  or  the 

major  part  of  ton  to  be  the  first  senior  bailiff,  and  Nicholas  Watson  to  be  the 

2££££M  first  Junior  bailiff>  and   directed  that  they  should  continue  in 

«ne year,  and  their  offices  until  the  feast  of  St.  Michael  then  next  ensuing-, 

'thc'aUcriMiiita  ond  from  thence  until  two  other  of  the  burgesses  should  be  in  due 

that -iffice  in  manner  elected,  perfected,  and  sworn,  according  to  the  provisions 

d HC  manner  /  ,,-, 

should  be  elect-  after  expressed  in  the  same  charter.  Ihe  charter  theji  went  on 
ed  perfected,  t  appoint  aldermen  for  the  town  thus :  That  the  bailiffs  and 

« /id .sworn  ;  and 

also  provides     burgesses  of  the  town  for  the  time  being,  when  to  them  or  the 

lor  the  election          •  ,.    . ,  •  t      i        i  i    *  i  •  i  i  • 

of  the  junior  ™ajor  p»''t  o«  them  it  should  *seem  expedient,    upon  public 

bailiff  on  the  summons,  might  assemble,  and  that  the  bailiffs  and  burgesses 

different  mode  being  so  assembled,  or  the  major  part  of  them,  might  chuse 

of  election  for  twelve  of  the  more  honest  burgesses  to  be  aldermen;  which  said 

one  year,  and  ° 

Hutu,  &c.  (us  twelve  aldermen  so  as  aforesaid  to  be  elected  should  take  an 
itanheto?"  oath  bpfure  thebai/ifs  failhfully  to  execute  the  office  of  alder- 

baiitfft  do  not 
thereby  consti- 
tute but  one  offic e r  •  and  that  the  senior  and  junior  bailiffs  of  different  years,  last  legally  appointed, 
(ilieir  res|K.'Ctive  successors  defacta  for  several  years  having  been  ousted  by  quo  warrantos)  might  coa- 
lesce together,  and  preside  at  a  corporate  meeting  of  the  bailiffs  and  aldermen  for  the  election  of  a 
senior biiililV.  And  that  the  charter  having  directed  the  future  election  of  aienior  bailiff  (alter  the  fir.Nt 
appointment  of  tico  bailiffs  and  twelve  aldermen)  to  be  made  of  one  of  the  aldermen,  must  be  taken  to 
mean  that  there  should  be  only  eleven  acting  efficient  aldermen  apart  from  the  senior  buililf,  who  was 
also  an  alderman  ;  and  cunsequciuly  that  six  aldermen  were  a  majority  of  that  integral  part  capable  of 
making,  together  with  the  two  last  legal  bailiffs,  an  elective  assembly  for  the  purpose  of  choosing  a 
senior  bailiff. 

*[  295  ]  man, 
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man,  and  after  the  oath  so  taken  they  should  bear  and  execute  1803. 

the  office  during  their  natural  lives,  unless  amoved,  and  should  ,  ~T~i 
be  of  the  common  council  of  the  town,    and    assisting  to  the 


baHijfs  in  all  things  whatsoever  concerning  the  said  town.     The  THORNTON. 

charter  then  directed  the  mode  in  future  of  electing  the  two 

bailiffs,  viz.  that  the  bailiffs  and  aldermen  for  the  time  being,  or 

the  major  part  of  them  for  the  time  being,   might  chuse  yearly, 

on  the  first  Monday  in  August,  one  of  the  aldermen  for  the  time 

being  to  be    senior   bailiff',    who   before  his  admission  to  the 

office  should  be  sworn  before  the  last  bailiffs,  his  predecessors, 

on  the  feast  of  St.  Michael,  and  after  such  oath  taken  he  should 

execute  the  office  of  senior  bailiff  for  one  whole  year  then  next 

following,  and  from  thence  until  one  other  of  the  aldermen   to 

that  office  in  due  manner  should  be  elected,  perfected,  and  sworn. 

The   charter    then    directed  the  mode  of  chusing  the  junior 

bailiff,  viz.  by  the  bailiffs  and  aldermen,  or  the  major  part  of 

them,  nominating  two  out  of  the  burgesses,  one  of  whom  should 

be  elected    by  the  bailiffs,   aldermen,  and   burgesses,  or  the 

greater  part  of  them,  who,  after  he  should  have  been  sworn  in 

like  manner  before  the  last  bailiffs  of  the  said  town  his  prede- 

cessors, should  be  able  to  execute  the  office  of  junior  bailiff"  for 

one  year  then  next  following,  and  from   thence  until  one  other 

burgess  should  in  due  manner  be  elected,  perfected,  and  sworn. 

The  charter  then  provided  that  in  case  it  should  happen  that 

the  senior  or  junior  bailiff,  or  either  of  them,  should  die,  or  be 

removed  from  their  office,  at  any  time  within  one  year  after  they     [  296  ] 

have  as  aforesaid  been  preferred  and  sworn  to  the  office  of  senior 

bailiff',  or  junior  bailiff",  then  and  so  often  an  election  should  be 

made  of  another  person  or  other  persons  to  supply  the  said 

office  of  senior  bailiff,  or  junior  bailiff,  or  either  of  them  so  dead 

or  amoved  ;  and  that  he  or  they  so  as  aforesaid  elected  or  pre- 

ferred to  the  said  office  or  offices  of  senior  bailiff,  and  junior 

bailiff,  might  hold  the  same  office  during  the  residue  of  the 

same  year;  the  oath  aforesaid  being  first  taken  before  the  other 

surviving  bailiff'  and  three  or  more  aldermen,  or  if  both  bailiffs 

should  be  dead,  then  before  three  or  more  aldermen,  and  so  as 

'often  as  the  case  should  happen.     The  plea  then   set  out  the 

election  of  senior  and  junior  bailiffs  from  the  year  1796  to  1801 

inclusive.      It  then  staled   proceedings  in   quo  warranto  («), 

and  judgment  of  ouster  in  1802  against  many  of  the  senior  and 

(«)  Vide  Hex  v.  Clarke,  2  East,  75. 
VOL.  IV.  Q  junior 
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1800.      junior  bailiffs   elected  during  that  period ;    and   alleged   that 
thereby  one  David  Wheelwright,  (who  was   chosen  senior  bailiff 

in  1797),    and  one  Thomas  Barker,   (who   was   chosen  junior 

against  v  * 

THORNTON,  bailiff  in  1796,)  being  the  last  senior  and  junior  bailiff's  lawfully 
chosen,  continued  lawfully  to  hold  over  and  exercise  their 
respective  offices  until  the  defendant  was  chosen  senior  bailiff  on 
the  17lh  of  November  1802,  under  a  writ  of  mandamus,  at  a  cor- 
porate meeting  then  holden,  at  which  the  said  Wheelwright  and 
Barker  presided  as  senior  and  junior  bailiffs,  and  at  which  six 
aldermen  met,  being,  as  alleged  by  the  plea,  a  majority  of  the 
bailiffs  and  aldermen  of  the  said  town  ;  there  not  having  been 
any  election  of  bailiffs  on  the  previous  charter-day  (the  first 
Monday  in  August  1802),  owing  to  a  sufficient  number  of  alder- 
[  297  J  men  not  attending,  nor  on  the  day  next  after,  according  to  the 
statute.  The  plea  then  stated  such  election  of  the  defendant  to 
be  senior  bailiff  at  such  meeting  of  the  two  bailiffs  of  different 
years  so  holding  over,  and  of  six  aldermen;  and  that  he  was 
sworn  into  office  before  the  same  bailiffs.  There  was  a  second 
plea,  stating  an  usage  from  the  time  of  granting  and  accepting 
the  charter,  for  the  bailiffs  and  six  or  more  of  the  aldermen  to 
meet  to  elect  the  senior  bailiff.  To  both  these  pleas  the  Crown, 
after  setting  out  another  part  of  the  charter  ofJac.  1.  whereby  it 
was  granted  that  the  bailiffs  and  twelve  aldermen  for  the  time 
being  should  from  time  to  time  be  of  the  common  council  of  the 
said  town,  and  that  the  bailiffs  and  aldermen,  or  the  major  part 
of  them,  of  whom  the  bailiff's  should  be  two,  met  together,  should 
have  full  power  and  authority  to  make  by-laws;  demurred  gene- 
rally. In  the  last  term, 

Dampier,  in  support  of  the  demurrer,  made  two  objections 
to  the  defendant's  title  as  set  forth  in  the  plea ;  1st,  That  there 
was  not  a  good  corporate  meeting,  to  constitute  an  elective 
assembly;  a  majority  of  the  aldermen  not  being  present.  2d, 
That  the  bailiffs  who  presided  at  such  meeting  were  not  pro- 
per presiding  officers.  1st,  By  the  words  of  the  charter  the 
elective  body  is  to  consist  of  two  integral  parts,  both  of  which 
must  attend  by  their  majority  in  order  to  constitute  a  good  cor- 
porate meeting.  The  two  bailiffs  are  one  integral  part,  both  of 
whom,  (unless  in  case  of  a  vacancy  in  the  office  of  one  of  them 
by  death  or  amoval,  which  is  expressly  provided  for,)  must 
attend,  as  one  alone  would  not  form  a  majority :  the  two 
make  but  one  officer,  and  both  must  preside.  Rex  v. 

Smart 
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Smart  (a)  ;    Hex  v.  Bailiffs,  fyc.   of  Ipswich  (&),    and    Suiter       1803. 
*  v.  Grosvenor  (c).     And  for  this  part  of  the  argument  it  may 
be  taken,  that  two  bailiffs  de  facto  did  attend  the  election.  The 


aldermen  form  the  other  integral  part,  the  majority  of  which  is  THORNTON. 

seven.     For  the  corporation,  as   appears  by  the   charter,  pro-     *[  298  ] 

perly  consists  of  twelve  aldermen  besides  the  senior  bailiff,  who 

is  also  required  to  be  an  alderman  ;  for  the  twelve  aldermen  are 

expressly  appointed  to  be  a  common  council  assisting  to  the 

bailiffs;  whereas  if  the  charter  had  meant  that  the  senior  bailiff 

should  be  reckoned  as  one  of  the  twelve  aldermen,  it  would 

have  appointed  the  common  council  to  consist  of  the  bailiffs 

and  eleven  aldermen,  or  at  least  of  the  bailiffs  and  aldermen 

generally,  without  referring  to  the  number  twelve.     It  would 

be  inconsistent  also   with    the  geperal   design    of  the    char- 

ter to  reckon  the  senior  bailiff  as  one  of  the  aldermen  ;  for  the 

bailiffs  are  to  preside,  and  the  aldermen  to  be  presided  over  ; 

each  therefore  must  appear  in  person,  and  the  number  cannot 

be  completed  by  counting  the  same  person  twice  in  respect  of 

his  two  official  characters.     His  character  of  alderman  merges 

pro  tempore  in  the  higher  office.     If  a  charter  direct  an  act  to 

be  done  by  a  mayor  and  twelve  aldermen,  it  must  be  understood 

that  a  majority  of  twelve  aldermen  must  be  present  at  the  meet- 

ing besides  the  mayor,  though  he  might  happen  to  be  an  al- 

derman.    And  this  is  expressed  in  effect  in  that  clause  of  the 

charter  set  out  in  the  replication  ;  which,  after  granting  that 

the  bailiffs  and  twelve  aldermen  should  be  the  common  council, 

requires  that  the  bailiffs  and  aldermen,  (i.  e.  the  12  aldermen 

before  mentioned)    or  the   major  part  of  them,    of  whom  the 

bailiffs  should  be  two,  should  meet,    and  make  by-laws  :   this 

shews   that   the   senior  bailiff,  though   an  alderman,  was  not     [  299  J 

reckoned  in  the  number  of  the  twelve,  during  his  presidency  as 

a  bailiff.     Non  constat  that  the  first  senior  bailiff  was  an  alder- 

man ;  and  then  seven  aldermen  exclusive  of  the  bailiffs  must 

have  attended  at  the  first  election  to  have  constituted  a  majority 

of  the  aldermen.     The  only  other  construction  of  the  charter, 

referring  the  word  them  to  the  meeting  of  the  major  part  of  the 

bailiffs  and  aldermen,  considering  them  as  one  integral  body, 

would  go  to  shew  that  a  meeting  of  eight  aldermen  only,  with- 

out either  of  the  bailiffs,  would  be  good  ;  which  would  be 

(«)  4  Burr.  2241.         (ft)  2  Ld.  Ray.  1237.        (c)  8  Mod.  303. 

Q  2  directly 
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1803. 

The  KIM; 

'i/\t 

TllOUNTON 


[  300  ] 


directly  contrary  to  Rex  v.  Miller  («),  recently  confirmed  by 
the  Court  in  Ilex  v.  Morris  (I/).  It  was  therefore  necessary 
that  both  the  bailiffs  and  seven  aldermen  at  least  should  meet 
to  form  a  corporate  assembly,  though  the  majority  of  that  num- 
ber when  so  assembled  would  be  competent  to  elect ;  and  as 
six  of  the  aldermen  only  attended  at  the  defendant's  election, 
il  was  invalid.  But  supposing  six  aldermen  were  sufficient  to 
constitute  a  majority  of  that  body,  by  excluding  the  senior 
bailifl'as  one  of  the  twelve,  yet,  2dly,  the  persons  presiding-  at 
the  corporate  meeting  were  not  competent  bailifls  for  that  pur- 
pose :  and  though  the  proper  persons  who  might  have  presided 
were  present  at  the  meeting,  yet  if  they  did  not  in  fact  preside, 
it  is  the  same  as  if  they  were  absent,  according  to  Rex  v.  Carter 
(r),  and  Rex  v.  Ellis  (d).  This  election  was  not  upon  a  char- 
ter day,  nor  on  a  vacancy  by  death  or  amotion,  but  by  vir- 
tue of  a  mandamus  under  the  stat.  11  Ceo.  1.  c.  4.  To  make 
the  presidency  therefore  of  the  acting  bailifls  good,  they  must 
either  be  the  proper  officers  who  ought  to  have  presided  on  a 
charter  day,  or  under  s.  1.  and  2.  of  the  act;  "  the  persons 
having  a  right  to  vote,  being  the  nearest  then  present  in  place 
and  office  to  the  person  or  persons  so  absenting  himself  or  them- 
selves." Now  these  persons  answered  neither  of  those  descrip- 
tions. It  will  be  contended,  that  in  consequence  of  the  ouster 
of  the  intervening  bailiffs,  the  last  good  bailiffs  continued  in 
their  office;  but  no  case  has  gone  the  length  of  deciding  that 
annual  officers  can  hold  over  after  an  election  de  facto  of  per- 
sons to  succeed  them  ;  for  after  having  once  relinquished  their 
offices  in  fact,  they  cannot  resume  them  again  without  a  new 
election ;  and  the  statute  evidently  meant  only  to  provide  for  a 
case  where  no  election  in  fact  was  made  on  the  charter-day. 
In  Prowse  v.  Foot  (e),  it  was  particularly  insisted  on  in  the 
reasons  for  sustaining  the  judgment  of  the  Exchequer  Cham- 
ber, (and  which  was  affirmed  in  Dora.  Proc.)  that  no  other 
persons  had  been  elected  or  sworn  in  the  room  of  the  old  of- 
ficers who  held  over.  The  consequences  of  a  contrary  doctrine 
would  be  very  inconvenient ;  for  if  the  old  officers  continued 
in  their  offices  notwithstanding  their  relinquishraent  of  them  in 
fact  and  the  election  of  others,  all  corporate  meetings  and  judi- 
cial acts  done  by  the  others  as  justices  of  peace  virtute  officii 

(«)  6  Term  Rep.  268.  (6)  Ante,  17,  and  5  East,  213. 

(c)  Coivp.  58.  (d)  2  Stra.  994, 

(e)  3  Bro.  P.  C.  167. 

have 
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have  been  coram  non  judice  and  void,  and  the  magistrates  de       1803. 
facto  been  guilty  of  so  many  trespasses  ;    or  if  such  acts  be        ~~~ 
deemed  valid  as  done    by  magistrates  de  facto,    then  during 
all  the  intermediate  time  from  the  last  good  election  of  bailiffs,  TIIOUNTOX. 
there  have  been  more  magistrates  in  the  town  than  were  war- 
ranted by  the  charter.     The  case  most  like  this  is  one  provided 
for  by  the  charter,  where  both  the  bailiffs  die,  in  which  case 
the  three  senior  aldermen  are  the  swearing  in  officers,  and  either      [  301  ] 
they  or  the  senior  alderman  should  have  presided.   [Lord  Ellen- 
borough  C.  J.  asked  if  he  could  shew  any  authority  to  warrant  a 
proceeding  by  analogy  in  such  a  case?]     Another  objection  is, 
that  the  senior  and  junior  bailiffs  presiding  at  the  election  were 
appointed  of  different  years,  and  cannot  on  that  account  coa- 
lesce into  one  good  officer.     The   bailiffs  of  the  same  year  are 
but  one  officer  according  to  R.  v.  Smart  (o),  and  the  other  cases 
before-mentioned.     The  junior  bailiff,  who  is  not  an  alderman, 
had  no  right  to  join  in  the  meeting,  but  only  virtute  officii ;  and 
he  is  no  officer,  but  only  as  he  is  elected  in  conjunction  with 
the  senior  bailiff  of  his  own  year:  he  never  was  joined  with 
the  senior  bailiff  of  another  year.     Therefore,  if  recourse  may 
be  had  to  the  last  senior  and  junior  bailiff  legally  elected,  they 
must  be  the  last  who  made  a  complete  officer  of  the  same  year. 
The  moiety  of  an  officer  of  one  year  cannot  be  united  with 
a  similar  moiety  of  another  year.     The  officer  so  constituted 
is  neither  of  the  one  year  nor  the  other.     They  never  had  at 
any  one  time  any  corporate  place  or  office.     And  here  Parker, 
who  was  senior  bailiff  in  the  year  that  Barker  was  junior  bailiff, 
is  still  living.     [Lord  EUenborough  C.  J.    There  does  not  ap- 
pear to  be  any  unity  of  election.     The  charter  appoints  the 
senior    bailiff  to  hold   substantively   till   another  alderman  be. 
elected.] 

Reader  contra.  First  a  majority  of  the  aldermen  were  pre-> 
sent  at  the  defendant's  election,  whether  the  whole  number  be 
taken  to  consist  of  twelve  exclusive  or  inclusive  of  the  senior 
bailiff;  for  this  latter,  who  is  an  alderman,  having  been  present,  [  302  J 
constituted,  with  the  six  aldermen,  a  majority  of  the  12  or  13, 
whichever  the  number  be.  The  proper  number,  however  seems, 
upon  the  true  construction  of  the  charter,  to  be  only  12,  in- 

(a)  4  Burr.  2211. 

Q  3  eluding 
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1803.  eluding  the  senior  bailiff;  for  although  upon  the  first  appoint- 
~T~  ment  two  bailiffs  might  have  been  nominated  by  the  Crown, 
against  w^°  were  not  aldermen,  and  12  persons  besides  to  be  the  first 
THORNTON,  aldermen  (which  sufficiently  accounts  for  the  wording  of  the 
clauses  relating  to  the  common  council,  and  the  making  of  by- 
laws) ;  yet  as  the  charter  provides  that  every  successive  elec- 
tion of  senior  bailiffs  should  be  made  out  of  the  body  of  aldermen, 
and  no  power  is  given  to  elect  an  alderman  but  in  case  of  vacan- 
cies by  death  or  amotion,  there  could  not  be  subsequent  to  the 
first  election  of  a  senior  bailiff  more  than  eleven  aldermen  at 
any  one  time.  The  election  is  to  be  made  by  "  the  bailiffs 
and  aldermen  for  the  time  being,  or  the  major  part  of  them"-, 
now  "  them"  cannot  mean  the  aldermen  alone,  the  last  imme- 
diate antecedent ;  for  that  would  be  to  exclude  the  bailiffs, 
•who  were  evidently  meant  to  be  included,  nor  is  the  term 
majority  applicable  to  the  too  bailiffs  alone;  and  if  the  in- 
tention had  been  that  the  two  bailiffs  and  the  major  part 
of  the  aldermen  should  elect,  it  would  have  been  so  ex- 
pressed :  it  must,  therefore,  apply  to  both  descriptions  of 
persons  united  as  one  aggregate  body  of  electors.  And 
there  is  the  less  reason  for  considering  the  bailiffs  and  the  al- 
dermen as  two  integral  parts  for  this  purpose,  because  one  of 
the  bailiffs  must  always  form  one  of  the  body  of  aldermen. 
This  distinguishes  the  present  case  materially  from  Rex  v. 
[  303  ]  Miller  (a),  where  there  was  no  such  link :  nothing  in  common 
between  the  body  of  48,  and  the  other  integral  part  of  the  elec- 
tive body:  besides  which,  the  48  were  reduced  to  19 ;  and 
therefore  by  no  medium  of  calculation  could  they  be  said  to  be 
represented  by  a  majority  of  their  proper  numbers.  There  is 
no  ground  for  saying  that  the  character  of  alderman  merges 
while  the  alderman  is  serving  as  senior  bailiff;  for  the  doctrine 
of  merger  only  applies  to  incompatible  offices ;  but  here  there 
is  no  incompatibility  in  one  of  a  body  sitting  as  the  presiding 
officer  of  it  when  assembled ;  as  where  the  eldest  alderman,  pre- 
sides in  the  absence,  &c.  of  a  mayor  or  other  head  officer,  which 
may  happen  to  be  the  case  under  stat.  11  Geo.  1.  he  does  not 
thereby  lose  the  character  of  alderman,  nor  his  right  of  voting 
and  being  counted  as  one  of  that  body.  As  to  the  second  ob- 
jection, of  the  want  of  proper  presiding  officers ;  which  objec-r 


(a)  6  Term  Rep.  268. 
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tion  is  founded,  first,  upon  the  recurrence  back  to  former  bai-  1803. 
liffs  dejurei  after  intervening  elections  of  others  de  facto,  TI~K~~, 
who  had  served  the  offices;  and,  secondly,  because  of  the  re-  a<ra'mst 
currence  back  to  the  senior  and  junior  bailiffs  of  different  years  THORNTON. 
who  it  is  said  cannot  coalesce  to  form  one  officer.  As  to  the 
first  branch  of  the  objection,  the  election  of  bailiffs  de  facto, 
merely  could  not  put  an  end  to  the  legal  appointment  of  the 
bailiffs  in  office  at  the  time  ;  for  the  charter  directs  the  bailiffs 
to  hold  over  "  until''  others  shall  "  in  due  manner  be  elected, 
perfected,  and  sworn";  in  other  words,  until  legal  successors 
shall  have  been  appointed  to  them.  And  whatever  inconve- 
niences may  ensue,  they  have  been  already  incurred  by  the  judg- 
ments in  Quo  Warranto  vacating  the  appointments  of  the  inter- 
vening bailiffs.  Judicial  and  ministerial  acts  may,  however,  » 
be  done  by  officers  de  facto.  There  is  no  case  which  has  de- 
cided, that  a  legal  officer  improperly  displaced  by  another  may  [  304  ] 
not  resume  his  functions.  Suppose  one  of  the  bailiffs  impro- 
perly amoved,  and  another  chosen  in  his  stead,  and  after- 
wards ousted  within  the  year,  the  amoved  officer  would  neces- 
sarily resume  his  functions,  and  act  again  with  his  coadjutor. 
Then  as  to  the  second  branch  of  this  objection,  that  the  senior 
and  junior  bailiffs  of  different  years  cannot  coalesce  :  if  it  be 
necessary  to  recur  back  at  all,  the  question  must  always  be, 
Who  was  the  last  legal  senior  and  who  the  last  legal  junior 
bailiff  in  existence?  In  the  Maiden  case  (a)  the  two  bailiffs  were 
named  in  the  charter  as  exercising  one  office,  and  no  power  is 
there  stated  to  hold  over.  But  here  the  words  of  tlie  charter 
are  different :  it  does  not  direct  that  the  senior  and  junior  bailiffs 
shall  hold  over  to  the  election  of  other  senior  and  junior  bailiffs  ; 
nor  are  the  elections  to  be  made  by  the  same  body,  nor  neces- 
sarily at  the  same  instant  of  time  ;  but  the  senior  bailiff  is  di- 
rected to  hold  over  till  the  due  election  of  another  senior  bailiff 
by  one  body,  and  the  junior  bailiff  is  to  hold  over  till  the  due 
election  of  another  junior  bailiff  by  a  different  body.  It  is  true 
that  when  so  elected,  the  two  are  to  act  together,  and  their 
concurring  presence  is  necessary  to  form  a  good  elective  as- 
sembly. But  supposing  them  to  form  but  one  officer,  yet  there 
is  no  identity  of  persons  with  the  office  ;  aud  the  two  who  were 

(a)    Rex  y.  Maiden,  4  Burr.  2130.  and  R.  v.  Smart,  ib.  2241.  both 
arising  out  of  the  borough  of  Maiden. 

Q  4  last 
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1803.       last  legally  appointed  in  the  form  respectively  prescribed  by  the 

~        charter,  at  whatever  time  so  appointed,  would  form  that  one 

officer  till  a  legal  successor  were  respectively  appointed  to  each. 

THORNTON.  At  all  evenls,  if  the  construction  of  the  charter  be  doubtful, 

the  usage  will  prevail  in  support  of  the  defendant's  election. 

[  305  ]     [Lord  Eitenborough   C.  J.     There  is  no  necessity  for  entering 

into  the  argument  on  this  part  of  the  case.     AH  the  authorities 

are  collected  in  the  case  of  Rex  v.  Bellri/iger  (a)  and  Rex  v. 

Miller  (b)]. 

Dumpier  in  reply,  observed,  that  Rex  v.  Miller  was  decisive, 
that  usage  cannot  prevail  against  the  plain  words  of  a  charter  ; 
and  therefore  there  was  no  need  now  to  discuss  the  point.  That 
•  if  the  senior  bailiff  were  to  be  reckoned  as  one  of  the  aldermen, 
then  the  corporation  would  only  have  had  power  to  elect  eleven 
aldermen  in  the  first  instance,  whereas  power  was  expressly 
given  them  to  elect  twelve:  and  it  was  not  reasonable  to  sup- 
pose that  the  King  intended  that  a  different  number  of  alder- 
men were  to  be  continued  from  what  he  had  at  first  appointed. 
And  that  the  contrary  must  be  inferred  from  the  clause  set  out 
in  the  replication. 

Cur.  adv.  vult. 

Lord  ELLEN  BOROUGH  C.  J.  now  delivered  judgment. 
(After  stating  the  pleadings  as  before  set  forth.)  At  the  argu- 
ment of  this  demurrer  in  the  last  term,  two  objections  were 
taken  on  the  part  of  the  Crown  to  the  title  of  the  defendant  to 
the  office  of  senior  bailiff,  as  set  forth  in  the  first  place.  1st. 
That  there  was  not  a  good  corporate  assembly  of  bailijs  and  al- 
dermen on  the  17th  of  Nor.  1802,  (the  day  of  election  under 
the  mandamus  when  the  defendant  was  elected  senior  bailiff,) 
competent  in  point  of  number,  that  is,  in  respect  of  the  majo- 
rity required  by  the  charter,  to  make  an  election  of  senior 
bailiff.  2d.  That  supposing  there  were  a  competent  assembly 
in  point  of  number,  yet  that  there  were  not  competent  presiding 
oj/lcers  at  such  election :  in  other  words,  that  the  persons  who 
presided  as  bailiffs  were  not  at  that  time  the  due  and  legal 
senior  and  junior  bailiffs.  The  first  objection  turns  on  the 
question,  What  is  the  number  of  aldermen  in  this  corporation 
under  the  charter  ?  The  counsel  for  the  Crown  contend,  that 
the  number  is  thirteen,  of  whom  the  senior  bailiff  is  one ;  and 

(a)  4  Term.  Rep.  810.  [(b)  6  Term  Rep.  268. 

that 
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that  the  two  bailiffs,  making  one  integral  part,  they  must  both       1803. 
be  present,  as  bailiffs,  both  being  necessary  to  constitute  a  ma-  ~ 

jority  of  that  integral  part  :  and  also  that  there  ought  to  be  aeainst 
seven  aldermen  present,  in  order  to  constitute  a  majority  THORNTON. 
of  twelve  aldermen  besides  the  senior  bailiff.  And  they 
say,  that  such  must  have  been  the  case  at  the  first  election  of  a 
senior  bailiff  next  after  the  grant  of  the  charter  ;  because  the 
Crowo,  having  by  the  charter  appointed  a  senior  and  a  junior 
bailiff  by  name,  then  directs  the  election  of  twelve  burgesses  to 
be  aldermen ;  so  that  at  the  next  charter-day  after  granting 
the  charter,  there  must  have  beeu  twelve  aldermen  besides 
the  two  bailiffs,  and  of  course  seven  alderman  would  have 
been  necessary  at  that  assembly  to  represent  the  body  of  alder- 
men. To  this  it  was  answered,  on  the  part  of  the  defendant, 
that  the  charter  having  named  the  senior  bailiff  before  the  ap- 
pointment of  any  aldermen  in  this  corporation,  such  senior 
bailiff,  so  appointed  by  name,  was  not  an  alderman  :  and  the 
charter  having  directed  that  twelve  persons  Only  should  be 
elected  aldermen,  and  that  in  future  the  senior  bailiff  should  be 
elected  out  of  the  aldermen,  that  there  has  of  right  been  only 
eleven  aldermen,  besides  the  senior  bailiff,  ever  since  the  first 
charter-day  for  the  election  of  bailiffs  next  after  the  grant  of 
the  charter  :  in  which  case  six  being  the  majority  of  eleven,  the 
body  of  aldermen  was  duly  represented  by  its  majority  at  the 
election  in  question.  But  further,  that  if  the  construction  of  [  307  ] 
the  charter  be  that  there  should  be  in  all  thirteen  alderman,  viz. 
twelves  besides  the  senior  bailiff',  in  that  case  the  senior  bailiff, 
who-was  himself  an  alderman,  and  six  other  aldermen,  being 
present  at  the  defendant's  election,  the  majority  of  all  the 
aldermen,  sufficient  to  constitute  a  legal  assembly,  was  pre- 
sent. And  we  are  of  opinion  on  this  first  objection,  that  there 
was  a  good  corporate  assembly  on  the  17th  of  Nov.  1802, 
competent  in  point  of  number.  The  charter  provides,  that  there 
shall  be  two  bailiffs,  a  senior  and  a  junior  bailiff,  and  twelve 
aldermen.  But  iii  providing  that  the  senior  bailiff  shall  be 
elected  out  of  the  aldermen,  it  prevents  the  possibility  of  there 
ever  being  twelve  aldermen  substantively  and  distinctly  acting  as 
such,  apart  from  any  other  corporate  character,  after  the  first 
year,  because  as  after  the  first  year  the  senior  bailiff  was  to  be 
elected  out  of  the  aldermen,  being  twelve  in  number,  there  would 
of  course  be  only  eleven  aldermen  left  to  perform  the  proper  func- 
tions 
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lions  of  aldermen,  which  is  by  the  charter  declared  to  be  that  of 
"  common  council  of  the  town  assisting  and  aiding  TO  THE  BAI- 
LIFFS of  the  same  town  for  the  time  being,  in  all  things,  causes, 
and  matters  what$oner,  in  any  wise  touching  or  concerning  the 
said  town :"  an  office  which  of  course  cannot  be  filled  by  a 
bailiff  who  cannot  be  council  and  assistant  to  himself.  If  eleven 
aldermen  are,  for  the  purpose  of  all  elections  at  which  the  se- 
nior bailiff  must  be  present  in  another  distinct,  and,  for  the  time, 
incompatible  character,  the  whole  body  of  the  aldermen,  (and 
which  they  appear  to  us  to  be),  in  that  case  the  six  aldermen 
who  were  present  at  the  defendant's  election  did  form  a  com- 
petent majority  of  that  integral  part  of  the  electing  body,  con- 
sisting only  of  such  eleven  members.  And  upon  that  suppo- 
sition, if  the  bailiffs  were  also  competent  officers,  dull/  invested 
rcith  that  character,  then,  inasmuch  as  both  of  them  were  pre- 
sent, there  would  have  been  the  whole  of  that  integral  part,  (and 
which  the  charter  is  stated  in  the  replication  as  requiring  for  the 
purpose  of  making  of  by-laws  ;  on  which  occasion  the  bailiffs 
and  aldermen  act  together  as  a  common  council  for  that  pur- 
pose ;)  and  a  majority  of  the  other  integral  part  of  the  elective 
body  present  at  the  election.  So  that  in  this  way  of  considering 
it,  if  the  body  of  aldermen  consist  for  this  purpose  only  of  eleven 
persons,  there  was  a  majority  of  the  elective  body  present,  whe- 
ther they  are  to  be  taken  collectively,  or  separately,  in  their  dis- 
tinct integral  characters. 

This  brings  me  to  the  next  question,  viz.  Were  there  com- 
petent presiding  officers  at  this  election  ?  The  bailiffs  do  not 
form  together  one  officer,  but  are  two  officers,  having  as  pre- 
siding officers  the  same  function,  but  capable  of  being  elected 
on  events  of  death,  amotion,  or  resignation,  at  different  periods ; 
of  holding  their  offices  of  course  for  longer  or  shorter  times, 
and  necessarily  determinable  at  different  times,  according  as  a 
successor  to  either  might,  or  might  not  be,  sooner  or  later  "  /;* 
due  manner  elected,  perfected  and  sworn''  Their  offices  do  not 
under  the  charter  determine  upon  the  election  and  swearing  in 
of  another  officer  of  the  same  denomination  de  facto,  but  such 
successor  must  be  by  the  terms  of  the  charter  in  due  manner, 
that  is,  legally  elected,  perfected,  and  sworn,  in  order  to  deter- 
mine their  own  legal  holding  of  the  office  in  question.  It  is 
then  reduced  to  the  question,  Was  there  any  successor  of  this 
description  ever  put  in  the  place  of  either  of  the  two  bailiffs 
who  presided  ut  this  election  ?  All  the  successors  of  Thomas 

Barker, 
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Barker,  the  duly  elected  junior  bailiff  of  1796,  were  ousted  by 
Quo  Warranto.     Thomas  Barker  must  therefore  still  continue 
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junior  bailiff  up  to  and  at  the  time  of  the  election  in  question  ; 
no  junior  bailiff  having  ever  been  in  due  manner  elected,  per-  THORNTON. 
fected  and  sworn  in  his  room.  In  like  manner  David  Wheel- 
wright, the  senior  bailiff,  duly  elected  in  1797,  continued  such 
up  to  and  at  the  time  of  the  election  in  question ;  all  his  ill- 
elected  successors  de  facto  having  been  in  like  manner  ousted 
by  Quo  Warranto.  And  if  each  of  these  bailiffs  were  separately 
good  officers,  they  must  be  jointly  so,  unless  the  charter  requires 
each  of  them  to  begin,  and  to  cease  to  exist,  at  the  same  precise 
periods  of  lime  respectively,  which  it  does  not :  and  I  know  of 
no  rule  of  law  which  requires  any  such  thing.  And  if  these  bai- 
liffs are  the  proper  presiding  officers,  if  the  election  had  been 
on  the  charter  day,  they  are  also  the  proper  presiding  officers  at 
an  election  made  by  mandamus  under  the  statute.  The  conse- 
quence is,  that  the  first  plea  of  the  defendant  is  good,  notwith- 
standing these  objections  ;  which  makes  it  unnecessary  to  say 
any  thing  as  to  the  sufficiency  of  the  last  plea,  in  which  the  usage 
since  the  charter  is  relied  upon.  There  must  therefore  be 

Judgment  for  the  Defendant. 


*  HAYWARD  against  Ri BEANS. 


Monday, 
Kov.  14th. 


TTPON    a  rule  to  shew  cause  why   the  writ  of  capias  ad  ^yhenave^. 
satisfaciendum  issued  against  the  defendant's  bail  should  ^consent*1 
not  be  set  aside  for  irregularity,  with  costs,   and  the  money  subject  to  the 

award  of  an 
arbitrator  as  to 

the  quantum,  judgment  cannot  be  signed  for  the  amount  of  the  sum  awarded,  without  first  obtaining 
the  usual  rule  for  signingjudgment ;  and  where  judgment  was  so  signed  against  the  principal  without 
such  rule,  and  the  plainti IF  proceeded  to  execution  against  the  bail,  after  procuring  a  return  of  non  est 
inventus  to  a  ca.  sa.  against  the  principal,  and  a  return  of  two  nihils  to  two  writs  of  scire  facias  against 
the  bail  :  the  Court  upon  application  of  the  bail  together  with  the  principal,  held  that  they  were  entitled 
to  be  relieved  from  such  judgment  against  the  principal  and  its  consequence?,  against  the  bail ;  upon  an 
affidavit  by  them,  that  they  had  no  notice  of  such  judgment  till  the  writ  of  ca.  sa.  issued  against  the 
bail,  when  they  applied  to  vacate  the  proceedings.  But  the  Court  held  that  they  could  not  set  aside  the 
writ  of  ca.  sa.  against  the  bail,  on  account  of  such  irregularity  of  the  judgment  against  the  principal, 
vliile  such  judgment  remained  in  force. 

levied     *[  310  ] 
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1803.       levied  be  restored  ;  it  appeared  that  at  the  trial  of  the  cause 
on  the  20th  of  April  last,  a  verdict  was  taken  for  the  plaintiff 

by  consent  for  500/.  subject  to  the  award  of  A.  P>.  under  a  rule 
against          J  J 

RIBBANS.    °f  Court;    who   afterwards   awarded  the   defendant    to     pay 
37G/.  7s.  (}d.  and  the  costs  of  the  cause  and  the  reference.     The 
verdict  was  accordingly  entered  up  for  the  sum  specified  ;  and 
after  notice  to  attend  the  taxation  of  costs  before  the  master, 
which  the  defendant  omitted  to  do,  the  costs  of  the  cause  and 
of  the  reference  were  taxed  on  the  4th  of  June,  and  the  judgment 
was  signed  the  same  day,  zoithout  the  plaintiff's  having  Jirst  ob- 
tained a  rule  to  sign  judgment.     The  plaintiff  afterwards  issued 
a  capias  ad  salisfaciendnm  against  the  principal,  which  he  pro- 
cured to  be  returned  non  est  inventus  on  the  14th  of  June ;  and 
after    issuing   two  scire  facias,    the  last  returnable  the  !28th, 
against  the  bail,  which  were  both  returned  nihil,  the  present 
writ  of  capias  ad  satisfaciendum,  now  sought  to  be  set  aside, 
was  sued  out.     And  it  further  appeared  from  the  aflidavits  of 
the  principal,  and  the  bail,    and  their  attorney,  that  till  such 
writ  of  execution  issued   they  had  no  notice  in  fact  of  the 
signing  the  judgment  against  the  principal,  nor  of  the  proceed- 
[  311  ]      ing  against  the  bail ;  otherwise  the  principal,  who  was  forth- 
coming all  the  time  at  his  usual  place  of  residence,  would  have 
been  rendered  in  due  time  in  discharge  of  his  bail ;  and  that  no* 
tice  having  been  given  to  the  plaintiff's  attorney  before  the  judg- 
ment signed  against  the  principal,  that  he  had  become  a  bank- 
rupt, and  a  commission  ordered  to  be  issued,  he  said  that  he 
must  then  look  to  the  bail ;  on  which  the  defendant's  attorney 
answered,  that  if  he  proceeded  against  the  bail  they  would  ren- 
der the  principal. 

Erskine,  Garrore,  and  Comyn  shewed  cause,  and  contended, 
first,  that  as  the  plaintiff  was  entitled  to  enter  up  judgment  for 
the  amount  of  the  sum  awarded,  without  first  applying  for 
the  leave  of  the  Court  so  to  do,  according  to  Lee  v.  Lingnard 
(«),  so  it  was  not  necessary  first  to  obtain  a  rule  to  sign  judg- 
ment. 

The  Court,  however,  upon  reference  to  the  master,  was  clearly 
of  opinion,  that  a  rule  to  sign  judgment  was  necessary  before 
judgment  entered. 

(o)  1  East,  401. 

2dly, 
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2dly,  They  objected,  that  the  bail  could  not  take  advantage 
in  this  collateral  and  summary  way,  of  any  irregularity  in  the 
judgment  against  the  principal,  while  that  judgment  remained 
in  force;  and  ciled  Chomley  v.  Veal  (a),  and  Campbell  v.  Cum- 
rning  (b).  [Larorence  3.  observed,  that  those  were  cases  where 
the  objection  to  the  judgment  was  attempted  to  be  shewn  by 
pleading  in  a  collateral  action  ;  to  which  the  general  rule  applied, 
that  an  erroneous  judgment  could  only  be  corrected  by  writ  of 
error.]  3dly,  That  at  any  rate  this  being  mere  matter  of  irre- 
gularity, it  was  now  too  late  to  take  advantage  of  it ;  the  prin- 
cipal having  had  all  Trinity  term  from  the  14th  to  the  29th  of 
June  to  apply  to  set  the  judgment  aside  on  that  account.  4thly, 
They  contended  that  there  was  no  necessity  for  notice  in  fact  to 
the  bail  of  the  plaintiff's  intention  to  proceed  against  them ;  the 
return  of  two  nihils  upon  the  writs  of  scire  facias  against  the 
bail,  after  non  est  inventus  returned  to  the  ca.  sa.  against  the 
principal,  being  always  deemed  sufficient  to  fix  the  bail  (c). 
[This  last  ground  was  not  disputed  by  the  counsel  on  the  other 
side,  and  was  assented  to  by  the  Court.] 

Gibbs  and  Marryat  in  support  of  the  rule,  on  the  remaining 
objections,  the  second  and  third,  contended,  first,  that  it  was 
competent  to  the  bail,  with  whom  the  principal  joined  in  the  ap- 
plication, to  take  advantage  of  the  irregularity  in  signing  judg- 
ment against  the  principal,  without  having  first  obtained  a  rule 
to  sign  judgment;  because  the  plaintiff  had  thereby  obtained 
an  undue  advantage  against  the  bail  themselves :  for  not  only 
were  the  parties  surprised  for  want  of  such  due  notice  as  the 
practice  of  the  Court  required  to  be  given,  but  the  proceedings 
themselves  were  thereby  accelerated  against  the  bail :  for  the 
rule  for  judgment  being  a  four  day  rule,  if  that  had  been  given, 
the  second  scire  facias  would  not  have  been  returnable  till  the 
second  return  of  this  term,  instead  of  in  Trinity  term,  and  the 
bail  would  have  had  so  much  the  more  notice  to  render  the 
principal.  And,  secondly,  that  there  can  be  no  waver  of  an 
irregularity  before  it  is  known ;  and  here  none  of  the  parties 
had  notice  of  the  proceedings  till  the  execution  issued  against 
the  bail. 

(a)  6  Mod.  304.  (b)  2  Burr.  1187. 

(c)  Vide  Clarke  v.  Bradshato,  I  East ,  89,  where  the  reason  of  this 
practice  is  assigned. 

The 
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The  Court  said,  that  while  the  judgment  stood  against  the 
principal,  the  capias  ad  satisfacienduuiand  all  other  proceedings 
founded  upon  such  judgment  must  also  be  taken  to  be  regular. 
That  the  present  rule  therefore,  was  conceived  in  wrong  terms  ; 
for  if  there  were  any  objection  founded  on  the  irregularity  of 
that  judgment,  the  rule  should  have  been  drawn  up  to  set  aside 
the  judgment  for  irregularity,  and  the  subsequent  proceedings 
on  it.  And  therefore  in  strictness  the  plaintiff  was  entitled  to 
have  this  rule  discharged  with  costs.  But  the  Court  were  of 
opinion,  that  the  parties  had  not  waved  the  irregularity,  not  hav- 
ing had  notice,  as  far  as  appeared,  of  the  signing  the  judgment ; 
and  that  they  were  entitled  to  a  rule  for  setting  the  judgment 
aside  for  irregularity  and  all  the  subsequent  proceedings.  They 
therefore  proposed  to  save  future  expence  to  both  parties,  that 
this  rule  should  be  discharged  without  costs,  and  that  the  judg- 
ment against  the  principal  and  subsequent  proceedings  against 
the  bail  should  by  consent  be  set  aside. 

The  matter  accordingly  stood  over  to  give  time  to  counsel  to 
obtain  such  consent :  and  finally,  what  the  Court  proposed  was 
adopted. 


Tuetday, 

Nov.  lith. 


DOE,  on  the  Demise  of  ANN  OILMAN,  Widow, 


against  ELVEY. 


Under  a  devise  npHIS  ejectment,  brought  to  recover  the  possession  of  a  mes- 

ioA.  and  to  the     JL  ,  .    ~  .    r..  f  v 


,  .    ~  .      ..  f  v 

suage,  &c.  and  premises  at  Dover,    in  the  county  of  Kent, 
body,  hu,  her,    was  tried  at  the  last  assizes  for  that  county,  *  when  a  verdict  was 

or  their  heirs,  *' 

equally  to  be     found  for  the  plaintiff,  subject  to  the  opinion  of  this  Court  on 


if  A.  have  no         John  Gilman,  being  seised  in  fee  of  the  premises  in  question, 
JC  living  at    by  his  will  dated  the  28th  of  March  1772,  duly  executed  and 


hi*  decease,       attested,  devised  the  same  as  follows  ;  "  I  give  and  devise  unto 

then  over :  held 
that  A.  took  at 

least  an  estate  for  life,  with  a  contingent  remainder  in  fee  to  his  issue,  if  any ;  in  which  case  the  re- 
mainder over  was  also  contingent,  being  a  contingency  with  a  double  aspect ;  and  that  whether  .4.  took 
for  life,  with  such  contingent  remainders,  or  whether  lie  took  an  estate  tail,  the  remainders  over  were 
equally  destroyed  by  his  having  suffered  a  recovery  before  he  had  any  issue  born. 

"  my 
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"  my  wife  Mary  Gilman,  all  that  my  messuage  or  tenement, 
"  with  the  outhouses,  &c.  in  Dover,  now  in  my  own  occupation, 
"  and  all  other  my  real  estate  to  hold  to  my  said  wife  and  her 
tf  assigns  for  her  natural  life,  she  keeping  the  same  in  repair ; 
"  and  from  and  after  her  decease  I  give  and  devise  all  the  same 
"  to  my  son  Henry  Gilman,  and  to  the  issue  of  his  body  law- 
"  fully  begotten,  or  to  be  begotten,  his,  her,  or  their  heirs, 
"  equally  to  be  divided  if  more  than  one :  and  if  my  said  son 
"  Henry  Gilman  shall  have  no  issue  of  his  body  lawfully  be- 
"  gotten,  living  at  the  time  of  his  decease,  then  I  give  and  de- 
"  vise  tlie  said  messuage,  &c.  and  all  other  my  real  estates  unto 
"  my  grandson  Hayes  Elvey  and  to  his  heirs  and  assigns  for 
tl  ever."  John  Gilman  died  in  Nov.  1775,  leaving  his  wife 
Mary  and  Henry  Gilman  his  son  and  heir  at  law  him  surviv- 
ing. Mary  Gilman  died  some  time  afterwards  ;  and  upon  her 
death  Henry  Gilman  entered  into  possession  of  the  premises ; 
and  being  seised  thereof,  in  Easter  term  1788,  duly  suffered  a 
common  recovery  of  them,  the  uses  whereof  were,  by  indenture 
dated  the  3d  of  April  1788,  (being  the  release  to  make  a  tenant 
to  the  praecipe,)  declared  to  be  to  the  said  Henry  Gilman  in 
fee.  Henry  Gilman  afterwards  by  his  will  dated  the  23d  of 
June  1788,  duly  executed  and  attested,  devised  the  premises  to 
his  wife  AnnGilman,  the  lessor  of  the  plaintiff  in  fee;  and  died 
in  Nov.  1796,  without  leaving  any  child  living  at  the  time  of  the 
death  of  the  said  John  Gilman,  or  at  any  time  afterwards. 
The  defendant  is  the  heir  at  law  of  Hayes  Elvey,  named  in  the 
will  of  the  said  John  Gilman.  The  question  for  the  opinion 
of  the  Court  was,  Whether  the  plaintiff  were  entitled  to  reco- 
ver, &c.? 

Harvey  for  the  plaintiff.  The  question  turns  upon  the  de- 
vise to  the  testator's  "  son,  H.  Gilman,  and  to  the  issue  of  his 
"  body,  and  his,  her,  or  their  heirs,  equally  to  be  divided  if 
"  more  than  one :  and  if  his  son  should  have  no  issue  of  his 
"  body  living  at  his  decease,"  then  over.  It  is  a  settled  rule 
that  no  limitation  in  a  will  can  be  construed  as  an  executory  de- 
vise, if  by  law  it  may  take  effect  as  a  remainder.  Purefoy  v. 
Rogers  («),  Wealthy  d.  Mauley  v.  Bosville  (ft),  and  Doe  \. 
Morgan  (c).  Now  here  either  H.  Gilman  the  son  took  an 
estate  tail  under  the  will,  which  was  barred  by  the  recovery 

(a)  2  Sound.  388.    (6)  Rep.  temp.  Hardw.  259.     (c)  $  Term.  Rep.  765. 

suffered ; 
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1803.       suffered;  or  if  he  took  only  an  estate  for  life,  then  the  limita- 
tion to  the  issue  of  his  body  was  a  remainder,  and,  as  he  had 
no  issue,  a  contingent  remainder;  and  consequently  the   next 
limitation  to  Hayes  Elvey,   was  also  a  contingent  remainder; 
not  indeed  one  which  was  to  take  effect  after  the  other,  but  they 
were  concurrent  contingent  remainders,  of  which  one  only  could 
take  effect.     Bnt  first,  H.  Oilman,  the  son,  took  an  estate  tail ; 
for  though  there  are  superadded  words  of  limitation  to  the  de- 
vise to  "  the  issue  of  his  body,  his,  her,  or  their  heirs,  equally 
"to  be  divided  if  more  than  one  ;"  yet  where  Ihe  superadded 
words   of  limitation  do  not  make  the  issue  to  take  in  a  different 
way  from  what  the  ancestor  would  have  done  if  he  took  an 
estate  tail,  such  words  of  superaddition  are  to  be  rejected  as 
surplusage  ;  and  the  ancestor  to  whom  and  to  whose  issue  the 
[  31G  ]     estate  is  limited,  takes  an  estate  tail.     (He  referred  to  the  rule 
as  recognised  in  1  Fearne's  Cont.  Rem.  141,  3d  edition,  drawn 
from  all  the  cases  collected  there  and  in  some  antecedent  pages ; 
to  which  he  added  Denn   d.   Webb  v.  Puckey  (a).)     No   ex- 
press intention  appears  in  the  testator  that  his  son  should  only 
take  for  life  ;  as  by  adding  the  words  for  life  to  the  limitation 
to  him.      But  the  words  "  equally  to  he  divided  if  more  than 
one,"  superadded  to  the  limitation  to  the  issue  of  the  son  and 
his,  her,  or  their  heirs,  will  be  relied  on  as  varying  the  estate 
which  such  issue  would  otherwise  take  if  the  ancestor  took  an 
estate  tail,  and  shewing  an  intention  to  lodge  the  estate  of  inhe- 
ritance in  such  issue  as  purchasers  ;  and  consequently  to  confine 
by  implication  the  estate  of  the  ancestor  to  a  life  estate.     But  if 
such  be  their  effect,  then,  secondly,  the  limitation  to  the  issue  of 
H.  Oilman  was  a  contingent  remainder  in  fee,  being  made  to 
persons  not  in  esse  at  the  time,  and  who  never  were  in  esse  be- 
fore the  recovery  suffered,  by  which  the  particular  estate  on 
which  such  contingent  remainder  depended  was  destroyed  ;  and 
the  contingent  estate  subsequently  limited  thereby  became  bar- 
red ;  according  to  the  doctrine  of  Loddington  v.  K ime  (6).    This 
was  a  contingency  with  a  double  aspect:  if  //.  Oilman  had  issue 
at  his  death,  such  issue  were  to  take  the  remainder  in  fee;  if  he 
had  no  issue,  then  Hayes  Elvey  was  to  take  it.  And  he  referred 
to  Doe  d.  Davy  v.  Burnsall  (c),    Denn  d.  Webb  v.  Puckay  (a), 
and  Doe  d.  Brown  v.  Holme  (d),  as  in  point. 


(a)  5  Term  Rep.  2<)£). 
(c)  6  Term  Rep.  30. 


(6)  Salk.  224.  and  1  Ld.  Ray.  203. 
(rf)  3  Wils.lZl  and  241. 

Pileairn, 
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Pitcairn,  for  the  defendant,  admitted  that  if  the  remainder 
over  to  Hayes  Elvey  were  an  executory  devise,  the  case  would 
fall  within  the  doctrine  of  Loddington  v.  Kime;  *  but  contended 
that  //.  Oilman  took  for  life,  with  remainder  to  his  issue  in  tail 
only,  and  not  in  fee,  and  consequently  the  remainder  over  was 
not  contingent,  but  vested,  and  could  not  be  destroyed  by  the 
recovery  suffered.  The  devisor's  intent  was,  that  the  issue  of 
//.  Oilman  should  take  distributively,  and  therefore  they  must 
take  as  purchasers  and  not  by  descent :  and  as  there  is  notljing 
to  limit  the  estate  to  heirs  male,  it  equally  breaks  the  descent 
in  gavelkind.  In  Hockley  v.  Matvbey  (a),  where  the  deviso 
was  to  the  testator's  son  and  his  issue,  to  be  divided  as  he  should 
think  Jit;  and  if  he  should  die  without  issue,  remainder  over, 
Lord  Chancellor  held  that  the  son  took  only  for  life,  with  a 
power  to  divide  amongst  his  children,  if  any  ;  in  which  event 
they  would  take  distributively  as  purchasers ;  or  if  he  made 
no  such  division  they  would  take  equally  :  but  that  there  being- 
no  children,  the  remainder  over  vested.  So  in  Doe  v.  Burnsali 
(b),  where  the  limitation  was  to  M.  0.  and  the  issue  of  her 
body  as  tenants  in  common,  if  more  than  one ;  it  was  holden 
that  M.  O.  took  only  for  life,  because  the  issue  taking  as 
tenants  in  common,  could  only  take  as  purchasers.  Then  the 
remainder  to  //.  Oilman's  issue  was  only  a  remainder  in  tail 
and  not  in  fee ;  for  the  word  heirs  ("  his,  her,  or  their  heirs") 
must  be  construed  heirs  of  the  body,  and  not  heirs  generally ; 
according  to  Webb  v.  Hearing  (c),  Nottingham  v.  Jennings  (d), 
and  Parker  v.  Thacker  (e) ;  the  limitation  over  being  to  the 
grandson  Hayes  Elvey t  who  would  be  the  collateral  heir  of  such 
issue  :  and  if  the  remainder  to  the  issue  of  H.  G.  were  only  in 
tail,  then  according  to  the  fifth  resolution  in  Loddington  v.  Kime 
(/'),  the  remainder  over  was  vested  and  not  contingent. 
[Le  Blanc  3.  observed,  that  the  devise  over  to  Hayes  Elvey  was 
not  in  default  of  heirs  of  H.  Oilman,  but  of  issue  living  at  his 
death.] 

Lord  ELLENBOROUCII  C.  J.  This  case  falls,  I  might  almost 
say  in  terms,  within  the  decision  of  Doe  v.  BurnsoU;  for  that 


(a)  3  Ero.  Ch.  Cas.  82. 
(c)  Cro.  Jac.  415. 
(e)  3  Lev.  70. 

VOL.  IV. 


(i)  6  Term  Rep.  307- 
(</)  1  P.  Wms.  23. 
(/)  Salk.  224. 

R 
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was  a  devise  to  one  and  the  issue  of  her  body  as  tenants  in  com- 
mon if  more  than  one,  and  in  default  of  such  issue,  &c,  then,  over: 
and  this  is  a  devise  to  one  "  and  the  issue  of  his  body,  and  his, 
her,  or  their  heirs,  equally  to  be  divided  if  more  than  one,"  and  if 
the  first  taker  have  no  issue,  then  over.  It  is  in  effect  there- 
fore a  devise  to  the  issue  of  the  first  taker  as  tenants  in  common  : 
and  the  first  taker  having  no  issue  boni  at  the  time  has  suffered 
a  recovery.  Then  quucunque  vi£  data,  if  //.  Oilman  took  an 
estate  tail,  it  was  barred  by  the  recovery  suffered ;  if  he  took 
an  estate  for  life  only,  the  next  limitation  to  the  issue  unborn 
was  contingent;  and  the  remainder  over  being  also  contingent, 
according  to  Loddington  v.  Kime,  those  contingent  estates  were 
destroyed  by  the  recovery  suffered  before  the  event  took  place. 
Doe  v.  Holme  is  a  case  of  the  same  description. 

GROSE  J.  declared  himself  of  the  same  opinion. 

LAWRENCB  J.  The  cases  relied  on  by  the  defendant's  coun- 
sel, as  distinguishing- this  from  those  mentioned  by  my  Lord,  were 
cases  in  which  the  limitation  over  was  jn  default  of  heirs  of  the 
last  taker  to  one  who  was  his  collateral  heir;  which  shewed  that 
by  the  word  heirs  was  meant  heirs  of  the  body  ;  but  here  the  limi- 
tation over  is  in  default  of  the  persons  themselves  to  whom  the 
inheritance  was  limited,  and  not  of  their  heirs. 

LE  BLA*NC  J.  The  word  heirs  may  be  interpreted  to  mean 
heirs  of  the  body,  where  that  appears  to  have  been  the  intent  of 
the  devisor  by  limiting  the  estate  over,  in  default  of  heirs  of  such 
an  one,  to  a  person  who  would  be  his  heir  if  he  had  no  issue  : 
but  here  the  devise  is  first  to  H.  Oilman  and  to  the  issue  of  his 
body,  his,  her,  or  tlieir  heirs,  equally  to  be  divided  if  more  than 
one  ;  and  the  limitation  over  is  not  in  default  of  heirs  but  of  issue 
of  the  body  of  H.  Oilman,  &c.  Therefore  it  is  a  devise  for  life 
to  H.  Oilman,  with  remainder  in  fee  to  his  issue,  if  he  had  any ; 
and  if  their  estate  should  not  take  effect,  then  over  in  fee  to 
Hayes  Efoey.  That  brings  it  within  the  case  of  Loddington  v. 
Kime  ;  it  is  a  contingency  in  fee  with  a  double  aspect ;  and  a 
recovery  having  been  suffered  by  the  tenants  of  the  particular 
estate  before  the  first  contingency  happened  has  destroyed  all 
the  contingent  estates. 

Postea  to  the  Plaintiff. 
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BUSK  against  FEARON  and  Others. 

THE  plaintiff  sned  on  behalf  of  himself  and  other  creditors  of  inar 
_T  .  dentia  bond, 

J.  Jr.  rearon,  who  had  lent  money  upon  respondentia  on  the  condition, 
goods  laden  on  board  the  ship  Belvedere,  against  the  defendant  thaVthTmoue 
J.P.Fearon,  a  bankrupt,  and  his  assignees,  and  the  East  In-  was  lent  upon 
dia  Company,  and  Ann  Douglas,  widow.     Whereupon  the  fol-  and8tobe  laden 
lowing  case  was  sent  by  the  Lord  Chancellor  for  the  opinion  of  onboard  acer- 

.  .     ^7  tain  ship  on  her 

this  L/OUrt.  Toyageoutand 

*  J.  P.  Fearon,  commander  of  the  East  India  Company's  JfSJJyf1^1* 
ship  Belvedere,   and  P.  Douglas  now  deceased,  gave  Busk  a  should  proceed 
respondentia  bond,  dated  4th  May  1801,  by  which  they  jointly  ^"uS*80 
and   severally  bound  themselves  in  the  penal   sum  of  1500/.  within  35 
with  a  condition,  reciting,    that  whereas  Busk  had  advanced  dangers  of  the 
to  Fearon  and  Douglas  7501.  "  upon  the  goods,  merchandizes,  x™  excepted) 
and  effects  laden  and  to  be  laden  on  board  the  ship  Belvedere,  rower,  within 
then  at  anchor  in  the  Thames,  outward  bound  to  China,  whereof 


Fearon  was  commander  ;  the  condition  of  the  obligation  was,  should  pay  to 

that  if  the  said  ship  should  proceed  from  the  river  Thames  on  ^  agreed  on, 

a  voyage  to  any  port  in  the  East  Indies,  China,  &c.  and  from  °r  if  in  the 

thence  return  to  the  river  Thames  at  or  before  the  end  of  thirty-  within  the  said 

six  calendar  months  from  the  date,  and  there  end  the  said  in-  s,6.  mo"thfj  the 

ship  should  be 

tended  voyage,  (the  dangers  and   casualties  of  the  seas   ex-  lostbvfire,em> 
cepted,)  and  if  Fearon  and   Douglas,    or  either  of  them,  &c.  casualties1  the 
should  within  thirty  days  next  after  her  arrival,  &c.  pay  to  borrower 
Busk  1020/.,   together  with  13/.  10*.  per  calendar  month  for  six  months  af- 
every  calendar  month,  and  so  proportionably,  &c.  as  shall  be  tersuenl°ss» 
elapsed  out  of  the  said  36  calendar  months,   over  and  above  lender  a  pro- 
twenty  calendar  months  to  be  accounted  from  the  date  ;  or  if  avera^oifall 
in  the  said   voyage  and  within   the   said  thirty-six   calendar  the  goods  car- 
months  the  ship  should  be  utterly  lost  by  fire,   enemies,  men  of  acquired  8dur- 
war,  or  any  other  casualties,  and  Fearon  and   Douglas,  their  ing  the  voyage 

J  which  should 

heirs,  &c.  should  within  six  calendar  months  next  after  such  be  saved,  then 
loss  well  and  truly  account  for  (upon  oath  if  required)  and  £^"j?jt«»» 
pay  to  Busk,  his  executors,  &c.  a  just  and  proportionable  held  that  this 

was  no  more 
than  a  personal 

obligation  from  the  borrower  to  the  lender,  and  did  not  give  the  latter  any  specific  pledge  or  lien  on  the 

home  cargo  or  the  proceeds  thereof. 

R  2  average    »[  320  J 
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average  on  all  the  goods  and  effects  of  Fearon  carried  from  Eng- 
land on  board  the  said  ship,  and  the  net  proceeds  thereof,  and 
on  all  other  goods  and  effects  which  Fearon  should  acquire  dur- 
ing the  said  voyage  for  or  by  reason  of  such  goods,  merchan- 
dizes, and  effects,  and  which  should  not  be  unavoidably  lost, 
then  the  obligation  to  be  void."  Busk  the  obligee  paid  Fearon 
7501.  the  consideration  money.  Fearon  loaded  on  board  the 
ship  Belvedere  goods  of  the  value  of  lO.OOOf.;  and  the  ship 
sailed  from  the  river  Thames  on  her  said  voyage,  and  arrived 
with  her  cargo  at  China,  where  Fearon  disposed  of  those  goods, 
and  with  the  produce  thereof  purchased  other  goods,  which  he 
loaded  on  board  the  ship  at  China ;  and  the  ship  afterwards 
arrived  safe  with  her  homeward-bound  cargo  on  board  in  the 
river  T/iames  on  the  29th  of  September  1802.  The  goods  so 
brought  from  China  were  deposited  in  the  warehouses  of  the 
East  India  Company,  according  to  the  by-laws  and  regulations 
of  the  Company;  and  part  of  them  have  been  sold  for  7000/. 
and  the  money  received  by  the  Company  ;  and  3000/.,  part  of 
that  sum,  hath  since  the  commencement  of  this  suit  been  paid 
over  to  the  assignees  of  Fearon ;  and  4000/.  the  residue  yet 
remained  in  the  hands  of  the  Company  for  the  use  of  the  person 
entitled  to  the  same.  Other  part  of  the  goods  yet  remain  in  the 
possession  of  the  Company.  Douglas  is  dead  intestate,  and  Ann 
Douglas  is  his  administratrix.  On  the  12th  of  February  1803 
a  commission  of  bankrupt  issued  against  Fearon,  under  which 
he  was  declared  a  bankrupt ;  and  the  other  defendants  in  the 
suit  are  his  assignees.  The  question  for  the  opinion  of  the  Court 
was,  Whether  Busk  has  by  law  in  respect  of  the  money  remain- 
ing due  to  him  by  virtue  of  the  bond  above  stated  any  lien  upon 
or  interest  in  the  said  money  and  goods  so  remaining  in  the 
possession  of  the  East  India  Company,  or  either  and  which 
of  them?  And  whether  the  same,  or  either  and  which  of 
them,  are  or  is  by  law  liable  to  satisfy  what  so  remains  due 
to  Busk  * 

Bay  ley  Serjt.,  for  the  plaintiff,  contended  that  he  had  such 
an  interest  in  the  homeward-bound  cargo  as  entitled  him  to 
claim  it,  or  the  produce  thereof  in  the  hands  of  the  East  India 
Company  to  the  extent  of  the  obligation  in  question  ;  1st,  upon 
the  special  agreement  between  him  and  Fearon ;  2dly,  by  the 
general  law  applicable  to  respondentia  creditors.  1st,  The 
condition  of  the  bond  states  that  the  money  was  advanced  by 

Busk 
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Busk  "  upon  the  goods  and  effects  laden  and  to  be  laden  on  board 
the  ship"  It  was  not  therefore  advanced  upon  the  defendant's 
personal  credit,  with  a  clause  for  re-payment  if  the  goods  laden 
or  to  be  laden,  &c.  should  reach  their  ultimate  place  of  destina- 
tion, but  specifically  upon  the  credit  of  the  goods  themselves. 
It  was  competent  to  Fearon  to  pledge  or  mortgage  not  only  the 
outward-bound  cargo,  but  also  all  other  goods  which  during 
the  voyage  should  be  laden  on  board  the  ship :  then  having 
done  so,  the  lender  acquires  a  specific  property  in  the  goods 
themselves  by  the  agreement  of  the  borrower  ;  in  like  manner 
as  the  mortgagee  of  land  has  the  specific  security  of  the  land  : 
and  as  the  remedy  of  the  latter  is  by  ejectment  if  his  loan  or 
interest  be  not  repaid,  so  the  remedy  of  the  lender  upon  goods, 
in  default  of  payment,  is  trover.  The  very  application  to  this 
mode  of  borrowing,  so  injurious  to  the  borrower,  shews  that 
he  has  no  personal  credit ;  for  the  interest  of  a  loan  obtained  in 
the  ordinary  way,  even  with  the  addition  of  insurance  to  secure 
the  capital,  is  always  less  than  respondentia  interest.  2dly, 
This  claim  upon  the  goods  arises  out  of  the  very  nature  of  the 
respondentia  security  as  part  of  the  general  marine  law.  There 
seems  to  be  three  descriptions  of  the  usura  marina  described  in 
the  books  (cr),  1st,  where  the  lender  advances  money  on  the 
security  of  the  ship,  (called  bottomry),  that  is  to  be  repaid 
with  certain  interest  in  case  the  ship  perform  her  voyage  safely ; 
in  which  case  the  ship  itself  is  pledged  to  the  lender  as  a  se- 
curity '  2dly,  Where  money  is  advanced  to  be  repaid  in  case 
the  cargo  arrives  safe  at  the  place  of  destination  (called  respon- 
dentia); in  which  case,  by  a  parity  of  reasoning,  the  cargo  is 
pledged  to  the  lender ;  though  Mr.  Justice  Blackstone  seems  to 
consider  that  in  this  case  the  person  of  the  borrower  only  is 
liable,  and  not  the  goods,  which  he  observes  must  necessarily 
be  sold  or  exchanged  in  the  course  of  the  voyage :  for  this 
however  he  cites  no  authority  ;  and  the  reason  does  not  apply 
where  the  homeward  as  well  as  the  outward-bound  cargo  is 
pledged ;  as  in  this  case,  where  the  money  was  lent  on  goods 
"  laden  and  to  be  laden  on  board,"  &c.  3dly,  Where  money  is 
advanced  to  bo  paid  on  the  event  of  a  certain  voyage  terminat- 
ing favourably,  but  where  the  money  is  not  advanced  on  the 

(a)  2  Bloc.  Com.  457,  8.  Molloy  de  Jure  Mar.  b.  2.  c.  1 1 .  s.  1 1 — 15. 
Malcyn's  Lex  Merc,  b.l.c.31.  Ecawcs'  Lex  Merc.  127.  Park,  on  Insur. 
ch.  21,  tit.  Bottomry  and  Respondentia.  And  Marshall  on  Insur,  633. 
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1803.  security  either  of  the  ship  or  goods,  and  where  it  is  immaterial 
whether  the  borrower  have  or  have  not  any  interest  in  either. 
The  second  point  does  not  seem  to  have  received  any  judicial 
determination  in  this  country.  In  point  of  reason  and  equity 
the  lender  on  the  credit  of  the  goods  ought  to  have  the  same 
security  on  them  as  the  lender  on  bottomry  has  upon  the  ship ; 
the  risk  is  the  same,  and  the  terms  of  the  obligation  are  alike. 
And  Poitier  (a)  expressly  says,  that  by  the  law  of  France  the 
lender  of  money  on  goods  has  the  goods  pledged  to  him  for  the 
repayment.  [Lord  Ellenborottgh  C.  J.  asked  whether  that 
author  gave  the  form  of  the  respondentia  bond  given  in  France t 
in  the  same  manner  as  the  forms  of  such  bonds  given  at  Cadiz 
and  in  London  are  set  forth  in  Wesheth  (b) ;  for  possibly  there 
might  be  a  specific  pledge  of  the  goods.]  That  does  not  ap- 
[  324  ]  pear ;  but  the  borrower  is  also  liable  personally.  Bynkenhoek 
(Quest.  Jur.  Priv.  p.  506,  7,  9,  13.  lib.  3,  ch.  16.)  thinks  that 
it  makes  no  difference  whether  the  form  of  the  bond  give  to  the 
lender  the  pledge  of  the  goods  in  terms  or  not ;  because  he  con- 
siders that  the  nature  of  the  contract  gives  him  that  security. 
Beawes'  Lex  Merc.  127.  says,  that  "  usura  marina  joins  the 
advanced  money  and  the  danger  of  the  sea  together :  and  this 
is  obligatory  sometimes  to  the  borrower's  ship,  goods,  and  per- 
son." In  Glover  v.  Black  (c)  where  the  question  was  whether 
an  insurance  on  goods  would  recover  a  respondentia  interest,  Lord 
Mansfield  said,  "  lenders  at  respondentia,  or  on  bottomree,  may 
to  many  purposes  be  said  to  have  a  lien."  He  therefore  con- 
siders them  as  classed  together.  [Lord  Ellenborough  C.  J. 
At  the  most  there  can  only  be  a  contingent  equitable  lien  ;  and 
that  in  the  case  specified  in  the  condition  of  the  bond  of  a  salv- 
age upon  a  loss :  and  that  it  is  rather  an  equitable  lien  on  the  fund, 
than  a  specific  lien  upon  the  property.]  By  the  general  law 
the  lender  at  respondentia  has  the  pledge  of  the  goods  in  the 
nature  of  a  mortgage  ;  and  it  seems  reasonable  that  it  should  he 
so  upon  considering  the  nature  of  the  contract  as  recognized  by 
the  stat.  19  Geo.  2.  c.  37.  s.  5.  whereby  "  every  sum  of  money 
"  lent  on  bottomree  or  at  respondentia  upon  any  (  British)  ship 
"  bound  to  or  from  the  East  Indies  shall  be  lent  only  on  the 
"  ship,  or  on  the  merchandize  or  effects  laden  or  to  be  laden  on 
"  board  of  such  ship,  and  shall  be  so  expressed  in  the  con- 
"  dilion  of  the  bond."  But  the  clause  goes  on  to  provide  that 

(a)  Vide  3  vol.  p.  2 12. 257.  s.  52.260.  s.  56. 

(b)  P.  58.  60.  c)  3  Burr.  1394.  1400. 

the 
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the  borrower  shall  be  personally  responsible  to  the  lender  for  so        1803. 

much  of  the  money  borrowed  as  he  has  not  laid  out  on  the  ship 

or  merchandize,  notwithstanding  the  ship  and  merchandize  shall       a°ainst 

be  totally  lost.     The  homeward    cargo  *  being  the  produce  of     FKAROX. 

the  money  lent,  it  is  reasonable  that  the  lender  should  have  the     *[  325  ] 

pledge  of  it ;  and  there  is  no  hardship  on  the  other  creditors  of 

the  borrower,  because  if  the  specific  money  had  not  been  lent 

the  goods  could  not  have  been  provided,  and  consequently  there 

could   have  been  no  fund  out  of  which  the  general  creditors 

could  be  paid. 

Gibls,  contra,  was  stopped  by  the  Court. 

Lord  ELLENBOROUGH  C.  J.  This  appears  to  be  a  contract, 
not  of  universal  nature  and  form,  but  depending  upon  the  par- 
ticular form  of  the  instrument,  varying  in  different  countries. 
In  Spain  it  seems  more  like  a  direct  hypothecation  of  the 
goods ;  which  would  make  all  the  difference  in  the  construction. 
But  nothing  of  that  sort  is  to  be  found  in  this  instrument.  In 
the  introductory  part  indeed  of  the  condition  the  money  is 
stated  to  be  lent  on  the  goods  ;  but  that  is  explained  in  the  sub- 
sequent part,  and  shewn  to  be  only  a  pledge  for  the  purpose  of 
salvage.  And  no  action  could  be  maintained  by  the  obligee  to 
recover  possession  of  these  goods  from  the  borrower  or  any  other 
having  also  a  .claim  upon  them  ;  for  admitting  that  the  borrower 
and  lender  were  even  partners  in  them,  the  latter  could  not 
maintain  trpyer  against  the  other.  We  must  construe  the  con- 
tract upon  the  words  of  this  bond,  such  as  these  parties  have 
made  use  of;  for  it  is  this  contract,  and  not  one  of  a  general 
nature  to  be  governed  by  general  usage  that  they  have  entered 
into.  If  indeed  there  were  any  word  used  of  doubtful  signifi- 
cation, it  might  be  construed  by  general  usage.  But  here  the 
terms  of  the  bond  are  very  plain  and  intelligible,  and  amount 
only  to  a  personal  obligation  on  the  borrowers.  We  shall  cer- 
tify our  opinion. 

LAWRENCE  J.   If  the  lender  were  enabled  to  take  possession      [  326  J 
of  the  goods  from  the  borrower,  the  very  object  of  the  contract 
would  be  defeated  ;  for  how  then  would  the  latter  be  enabled  to 
carry  on  the  adventure  or  sell  the  goods  which  he  brought  home, 
<out  of  which  the  loan  is  to  be  repaid. 

R  4  Afterwards 
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Afterwards   the  following  certificate  was  sent  to  the  Lord 
Chancellor : 

We  have  heard  this  case  argued  by  counsel  ;  we  have  con- 
sidered it;  and  are  of  opinion  that  under  the  circum- 
stances of  this  case  the  said  Hans  Busk  hath  not  hy  law, 
in  respect  of  the  money  remaining  due  to  him  by  virtue 
of  the  bond  above  stated,  any  lien  upon  or  interest  in  the 
said  money  or  goods  so  remaining  in  the  hands  and  pos- 
session of  the  East  India  Company:  and  that  neither  the 
said  money  nor  goods  are  by  law  liable  to  satisfy  what  so 
remains  due  to  the  said  Hans  Busk. 


Nov.  28th,  1803. 


ELLENBOROUGII. 
N.  GROSK. 
S.  LAWRENCE. 
S.  LE  BLANC. 


Tuesday, 
Kov.  ijth. 


The  KING  against  OSBOURNE. 


Ru]e  called  on  the  defendant  to  shew  cause  why  an  infor- 

* 

mation  in  nature  of  Quo  Warranto  should  not  be  exhi- 


The  surrender 
of  a  charter  is 
void  for  want 

Where^char-  kited  against  him  to  shew  by  what  authority  he  claimed  to  be 

tcr  granted  to  one  of  the  aldermen  of  the   borough  of  Kingston-upon-Hull. 

commonalty  This  was  founded  on  affidavits  stating  that  this  was  an  ancient 

that"  any  al-  borough,  incorporated   under  divers  charters  prior  to  that  of 

German  being 

wanted,  the  the  4  Jac.  2.;  by  which  latter,  reciting  the  surrender  by  the 
^deme^mighi  corP°rati°a  °f a^  P"or  charters,  liberties,  and  franchises,  into 
nominate  two  the  King's  hands,  and  which  he  had  accepted,  King  James  II. 
t^echoos'in^of  incorporated  the  burgesses  by  the  name  of  the  Mayor  and  Bur- 
one  of  them  as  gesses  of  the  borough,  &c.;  and  granted  that  there  should  be 

alderman  by 
the  commonalty 

(per  comr.iunitatem)  held  that  commonalty  included  the  whole  corporation,  and  that  an  alderman  so 
elected  by  the  votes  of  the  other  aldermen,  as  well  as  the  burgesses  at  large,  was  properly  elected.  It 
seems  that  cotemporaneous  and  continuing  usage  may  be  resorted  to  in  aid  of  the  construction  of  doubt- 
ful words  in  an  old  charter.  Where  an  information  in  nature  of  quo  warranto  was  moved  for  on  the 
ground  of  a  disputed  mode  of  election,  which  alone  was  in  controversy  at  the  time  of  the  defendant's 
election,  and  which  ground  was  afterwards  answered  on  shewing  cause,  the  Court  would  not  in  thejr  dis- 
cretion make  the  rule  absolute  to  try  another  incidental  and  secondary  question,  as  to  whether  there 
were  a  sufficient  interval  of  time  allowed  between  the  nomination  and  election  of  the  defendant,  no  per- 
son's light  having  been  set  wide  by  means  of  such  acceleration  of  the  election,  if  it  were  accelerated. 

*[  327  ]  one 
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one  mayor,  and  one  sheriff,   one  recorder,  &c.,   and  thirteen        1803. 
honest  and  discreet  men  inhabiting  or  residing  within  the  same  ~ 

town^  or  borough,    to  be  called  aldermen,  which  aldermen  are       a<m'n  t 
thereby  also  declared  to  be  the  common  council  of  the  borough  OSBOURXE. 
and  justices  of  the  peace.     It  then  stated  the  mode  of  electing 
the  mayor  by  the  same  charter  to  be,  that  on  every  Monday 
next  before  the  feast  of  St.  Michael,  &c.  the  mayor,  aldermen, 
and  burgesses,  should  assemble  at  the  Guildhall,  and  that  the 
mayor  .and  aldermen,  or  the  major  part  of  them  for  the  time 
being,  so  assembled,  should  nominate  two  of  the  aldermen,  and 
that  the  mayor  and  the  rest  of  the  aldermen,  and  also  the  bur- 
gesses, or  the  major  part  of  them  so  assembled,  should  elect  one 
of  the  said  two  aldermen  so  nominated  to  be  mayor,  who  should 
serve  the  office  for  the  year  ensuing,  and  until   another  was  in 
due  manner  elected   and  sworn.     It  then  stated  the  mode  of 
electing  aldermen,  that  if  any  or  either  of  the  aldermen  should      [  328  ] 
die,  or  be  removed,  or  depart  i'rom  the  said  office,  the  mayor  and 
the  rest  of  the  aldermen  and  burgesses  then  remaining  or  sur- 
viving, or  the  major  part  of  them,  (of  whom  the  mayor  to   be 
one,)  should  elect,  nominate,  and  prefer  one  or  more  other  of  the 
burgesses  for  the  time  being,  in  the  place  or  places  of  the  same 
alderman  or  aldermen  so  happening  to  die,  be  removed,  or  de-? 
part,  to   supply  the  aforesaid  number  of  thirteen  aldermen, 
Which  said  letters   patent,  the  relators  stated,  were,  as  they 
understood  and  believed,  accepted  by  the  said  mayor  and  bur- 
gesses, and  are  now  in  full  force  and  effect.     The  affidavits 
then  stated  a  vacancy  by  the  death  of  one  of  the  aldermen,  and 
a  notice,  signed  on  the  3d  of  May  1803  by  several  of  the  bur- 
gesses, and  delivered  to  the  mayor,  requiring  him  to  appoint  a 
day  and  hour,  by  sufficient  public  notice,  for  the  election  of  an 
alderman,  when  and  where   the  burgesses  at  large  might  pro- 
ceed to  the  election  of  another  burgess  from  amongst  themselves 
to  be  alderman,  &c.     That  no  answer  was  returned  to  this,  but 
the  mayor  and  aldermen  afterwards  met  about  12  o'clock  on  the 
same  3d  of  May,  and  about  one  o'clock  the  same  day  pro- 
ceeded from  the  council  chamber  in  the  Guildhall  to  another 
room  there  where  the  Sessions  are  usually  holden,  when  pro- 
clamation being   made  for  the  burgesses  to  attend,  the  mayor 
informed  the  burgesses  present  that  the  aldermen  had  nomina- 
ted Mr.  Osbourne  (the  defendant)  and  Mr.  J.  Harrices,  one  of 
whom  they  must  choose:   upon  which  one  of  the  burgesses  in- 
formed the  mayor  that  it  >yas  very  unasual  to  proceed  to  an 

election 
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1803.       election  immediately  npon  the  nomination  of  two  persons  ;  and 

7~        on  behalf  of  himself  and  *the  burgesses  at  large  protested  against 

against       *'ie  Procee(lings.     The  mayor  in   reply  said,  that  in  one  in- 

OsiTouuNE.  stance  (that  of  Mr.  COM/SO;/,  who  was  elected  alderman  about 

*[  329  J  two  years  ago)  they  had  proceeded  in  the  same  manner,  though 
no  other  occurred  in  his  recollection :  but  he  said  he  would 
proceed  to  the  election,  and  would  not  take  a  poll  for  any  other 
person  than  one  of  the  two  so  nominated  by  the  aldermen. 
Whereupon  the  same  burgess  proposed  B.  B.  Haworth,  Esq., 
a  burgess,  to  be  elected  an  alderman,  which  nomination  was 
seconded  by  others  of  the  burgesses  who  came  accidentally  into 
the  hall  on  hearing  the  election  was  likely  to  come  on.  But  the 
mayor  refusing  to  take  votes  for  Mr.  Haworth,  the  same  bur- 
gess took  the  poll  for  him,  which  amounted  to  286  votes,  and 
the  town-clerk  took  the  votes  for  the  defendant  and  Mr.  Har- 
riets, viz.  for  the  defendant  57,  for  Mr.  H.  3,  on  which  the 
mayor  declared  the  defendant  elected,  and  he  was  sworn  in  the 
17th  of  May  last.  But  that  the  defendant  did  not  for  long  be- 
fore, nor  at  the  time  of  his  election,  inhabit,  nor  has  he  since 
had  any  residence  within  the  borough,  but  lives  5  or  6  miles 
distant  from  it.  The  relators'  affidavits  further  stated  their  in- 
formation and  belief,  that  although  many  of  the  aldermen  had 
been  elected  from  two  of  the  burgesses  previously  nominated  by 
the  mayor  and  aldermen,  yet  that  such  nomination  was  not  war- 
ranted by  charter ;  and  particularly  as  it  appears  that  aldermen 
were  first  constituted  by  a  charter  of  the  18  H.  6.  by  which 
charter  the  King  granted  to  the  burgesses  that  they  and  their 
heirs  and  successors  might  choose  from  amongst  themselves  13 
aldermen,  one  of  them  should  be  mayor,  and  that  on  the  death 
or  araoval  of  any  alderman  the  rest  of  the  burgesses,  their  heirs 
and  successors,  might  choose  one  other  burgess  from  among 

[  330  ]  themselves  to  be  alderman  in  the  room  of  him  so  dying  or 
amoved.  The  affidavits  then  set  forth  part  of  a  charter  of  the 
13th  pf  Car.  2.  granting  that  there  should  be  within  the  bo- 
rough thirteen  aldermen  inhabiting  and  dwelling  within  the  same 
borough ;  and  that  in  case  of  the  death  or  amoval  of  any  of 
them,  it  should  be  lawful  for  the  njayor,  aldermen,  and  bur- 
gesses of  the  borough  for  tl^e  time  being  in  a  convenient  time  to 
assemble  and  to  elect  one  or  more  of  the  burgesses  in  the  room 
of  the  same  alderman,  &c.  so  dead  or  amoved.  And  then  it 
was  stated,  that  except  in  the  case  of  Alderman  COM/SOW,  and  in 
this  instance,  at  least  a  week  or  ten  days,  and  sometimes  near 

three 
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three  weeks,  were  always  suffered  to  elapse  between  the  nomi-        1803. 

nation   by  the  mayor  and  aldermen  and  the  election :  whereas 

here  the  election  had  followed  immediately  on  the  nomination,       against 

without  any  other  notice  than  the  tolling  of  a  certain  church  OSBOUUNE. 

bell ;  and  that  many  of  the  resident  burgesses  were  unacquainted 

with  the  purport  of  the  meeting  till  the  election  was  over  :  and 

that  no  answer  had  been  returned  by  the  mayor  to  a  requisition 

made   by   the  relators,  burgesses,  to   inspect  the  corporation 

charters  and  books,  &c. 

In  answer  to  the  above  the  defendant's  affidavits  set  forth 
another  charter  to  this  corporation  of  the  21 H.  6.,  whereby  the 
King  granted  to  "  the  mayor  and  commonalty  of  the  said  town, 
and  their  successors,  that  they  might  when  necessary  elect  the 
mayor,  sheriff,  and  chamberlains  of  the  said  town  in  manner 
following,  viz.  that  all  and  singular  the  aldermen  appearing 
and  present  at  the  place  and  time  of  such  election,  or  the  ma- 
jor part  of  them  then  appearing  and  present,  might  nominate 
two  aldermen  of  the  said  town  for  the  choosing  one  of  them 
mayor  by  the  commonalty,  of  the  said  town,  and  two  burgesses 
of  the  said  town  for  the  choosing  one  of  them  as  sheriff  by  the 
said  commonalty,  and  four  burgesses  of  the  said  town  for  the  [  331  J 
choosing  two  of  them  chamberlains  by  the  commonalty  :  and 
any  alderman  of  the  said  town  being  wanted,  the  rest  of  the  al- 
dermen of  the  said  town  might  nominate  two  burgesses  of  that 
town,  for  the  choosing  one  of  them  as  alderman  of  the  said  town 
by  the  commonalty  of  the  said  town;  and  that  such  election 
should  from  henceforth  be  made  in  manner  and  form  preceding, 
and  not  otherwise,"  &c.  They  then  stated,  that  by  divers 
entries  in  the  corporation  books  and  records  it  appeared,  that 
upon  the  vacancy  of  an  alderman  it  has  been  the  custom  for  the 
mayor  and  aldermen,  or  the  major  part  of  them,  to  nominate 
two  burgesses,  for  the  mayor,  aldermen,  and  burgesses  to  elect 
one  of  them  to  be  an  alderman,  which  nominees  have  been 
called  lites  (a),  and  a  succession  of  such  instances  were  pro- 
duced at  different  times  from  the  2d  of  Elizabeth  down  to  the 
year  1747,  with  some  exceptions  and  variations  during  the 
time  of  the  commonwealth,  and  in  particular  instances  ;  in  the 
course  of  which  it  appeared  that  sometimes  the  election  had 
been  proceeded  upon  on  the  same  day  as  the  nomination  of  the 
lites,  though  in  general  it  seemed  to  be  by  appointment  on  a 

(a)  Scmblc  elites,  or  chosen. 

• 

subsequent 
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1803.  subsequent  day  :.  the  notification  of  such  corporate  meetings 

,,  being  by  the  tolling  of  the  great  charch  bell  or  burgess  bell. 

'  affidavits  then  proceeded  to  state  the  election  of  the  defen- 


PSBOUIINE.  dant  (in  which  the  aldermen  as  well  as  burgesses  joined)  accord- 
ing to  this  mode  to  be  an  alderman,  and  his  swearing  in  ;  and  to 
deny  any  cause  of  complaint  for  want  of  notice,  as  a  greater 
number  of  burgesses  than  usual  attended  the  election,  and  the 
purpose  of  the  meeting  was  generally  known.  And  it  was  fur- 
[  33~  J  ther  stated,  that  on  searching  the  Rolls  Chapel  in  Chancery 
Lane  the  depository  of  corporation  charters  surrendered  in  the 
reigns  of  Charles  II.  and  James  II.  no  surrender  was  to  be  found 
of  any  prior  charter  granted  to  this  corporation. 

Erskine,  Garrow,  and  Wood  shewed  cause  against  the  rule, 
and  relied  on  the  election  of  the  defendant  having  been  made 
in  the  customary  mode  prescribed  by  the  charter  of  21  H.  6., 
which  had  always  been  the  governing  charter  in  such  elections; 
and  that  no  stress  could  be  laid  on  the  charter  of  James  II., 
not  only  on  account  of  the  general  discountenance  of  West- 
minster Hall  against  charters  granted  by  that  Prince  under  the 
known  fraud  and  violence  of  the  times,  and  the  reprobation 
of  them  by  the  bill  of  rights  ;  but  because  of  the  want  of  enrol- 
ment of  the  surrender  of  the  prior  charters,  which  avoided  the 
-  surrender,  according  to  Butler  v.  Palmer  (a),  and  Piper  v. 
Dennis  (b).  And  they  denied  any  surprize,  as  the  election 
was  notorious  in  the  town,  and  the  adverse  candidate  had  a 
large  majority  of  votes  supposing  he  was  a  legal  candidate, 
the  only  question  being  the  mode  of  election  by  which  he  was 
chosen. 

Cibbs,  Park,  Wigley,  and  Becket,  in  support  of  the  rule, 
insisted  on  the  popular  mode  of  election  as  confirmed  by  the 
charter  of  James  II.,  but  which  was  also  given  by  a  prior 
charter  of  the  13  Car.  2.,  against  which  there  was  no  objection  ; 
(though  that  part  of  it  was  not  set  out  in  the  affidavits).  But 
supposing  the  charter  of  the  21  H.  6.  to  be  the  governing 
charter  in  this  respect,  which  they  denied,  they  still  contended 
[  333  ]  that  the  defendant's  election  was  bad,  because  the  aldermoa 
bad  joined  in  it  with  the  burgesses:  whereas  by  that  charter 

(a)  Salk.  131.  (&)  12  Mod.253.     Holt  170.  S.  C. 

the 
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the  election  of  one  of  the  two  nominated  by  the  aldermen  was        1803, 
to  be  made  by  the  commonalty ;  and  the  word  commonalty  or    _,,    „  " 
communilas  signified  the  burgesses  at  large,   and  was  particu-       against 
larly  used  in  that  charter  in  contradistinction  to  the  select  body  OSBOUHVE. 
of  the  "mayor  and  aldermen.     And  this  could  not  be  explained 
by  usage,  the  meaning  of  the  words  being  plain,  even  if  usage 
could    be  received  in  explanation,  which  seemed  to  be  much 
questioned  in  R.  v.  Beilringer  («),  where  it  was  pleaded.     They 
also  relied  upon  the  want  of  the  ordinary  time  and  notice  be- 
tween the  nomination  and  election.     [Lord  Ellenborough   C.  J. 
said,  it  was  in  constant  practice  at  nisi  priusto  receive  evidence 
of  usage  to  explain  doubtful  words  in  old  instruments:  and  it 
would  be  difficult  to  shew  any  just  ground  of  distinction  between 
the  information  which  a  judge  might  receive  to  aid  his  judgment 
in  bank  and  at  nisi  prius.     And  Lawrence  J.  observed,  that  in 
the  case  cited  the  usage  was  pleaded,  not  to  explain  a  doubtful 
word  in  an  old  charter,  but  to  give  a  construction  to  the  general 
terms  of  it.] 

The  Court  said  they  would  look  into  the  affidavits  ;  and  the 
next  day, 

Lord  ELLENBOROUGH  C.  J.  delivered  the  opinion  of  the 
Court. 

This  rule  to  shew  cause  why  an  information  in  Quo  War- 
ranto  should  not  be  exhibited  against  the  defendant  was  ob- 
tained on  affidavits  insisting,  that  a  charter  of  the  4th  of  Bang 
James  2.  granted  upoa  the  surrender  of  their  former  charters, 
&c.  into  the  king's  hands,  was  the  governing  charter  .of  the  [  334 J] 
corporation  of  the  town  of  Kingston-upon-Hull.  And  the 
parties  applying  for  the  rule  swear  in  terms  that  they  "  under- 
"  stand  and  believe  that  this  charter  of  4  J.  2.  was  duly  ac- 
"  cepted  by  the  mayor  and  burgesses,  and  is  now  in  full  force 
"  and  effect,  and  ought  to  guide  the  several  elections  of  mayor, 
"  aldermen,  and  other  officers  of  the  borough."  The  other 
charters  therein  mentioned  of  18  H.  6.  and  Car.  2.  are  intro- 
duced into  the  prosecutor's  affidavits  only  for  the  purpose  of 
shewing  that  aldermen  were,  in  cases  of  vacancies  in  the  body 
of  aldermen,  under  those  charters,  elected  from  the  body  of 

(a)  4  Term  Rep.  821.  and  vide  R.  v.  Miller,  6  Term  Rep.  Stf.S.  281. 

burgesses 
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burgesses  at  large,  without  any  nomination  being  previously 
The  KING     ma(*e  °^  lne  persons,  out  of  whom  the  choice  should  be  made, 
o'-ainst       by  the  mayor  and  aldermen.     The  substantial    question  which 
OSBOURNE.  might  naturally  have  arisen  upon  the  affidavits  upon  which  the 
rule  was  obtained  was,   Whether  the  charter  of  James  were  the 
governing  charter  ?  or,  Whether  there  were  any  other  charter 
or  prescriptive  constitution  under  which  a~"f  revious  nomination 
of  two  burgesses,  out  of  whom  the  body  at  large  were  to  choose 
one,  could   be   supported.     The  parties  present  voted  respec- 
tively for  the  candidates  proposed,  according  to  the  modes  they 
respectively  adopted  and  contended    for :  and  no  person  has 
come  before  the  Court  suggesting  that  they  are  aggrieved  by 
any  surprize  which  has   prevented  their  duly  considering   the 
merits  of  the  two  candidates  then  propounded  by  the  aldermen 
before  they  proceeded  to  the  election  of  one  of  them  ;  but  only 
that  the  meeting  was  broken  up  before  all  had  voted  for  Mr. 
Hazcorth    (Mr.  Haworth    not  being  one  of  the  two   persons 
named  by   the  aldermen,   who  had  meant  to   have  voted  for 
him ;   and  no  surprise  operating  to  the  prejudice  of  any  one 
elector,  supposing  the  mode  of  election  contended  for  by  the 
[  335  J      defendant  is  the  proper  one,  is  complained  of  in  any  part  of  the 
affidavits  :  which  brings  it  to  the  mere  question,  Which  of  the 
two  was  the  valid  mode  of  election  ?     And  yet,   upon  shewing 
cause,  the  charter  of  J.  2.,  the  alleged  governing  charter,  is 
wholly  deserted  by  the  prosecutors  of  the  rule,    well  knowing 
that,  for  want  of  enrolment  of  the  surrender  of  the  antecedent 
charters  supposed  to  be  surrendered,  that  charter  could  not  be 
sustained.     And  feeling  also  that  there  was  a  total  destitution 
of  any  evidence  of  acting  under  that  charter  of  J.  2.  compe- 
tent to  sustain  the  supposed  acceptance  thereof;   and  also  that 
there  was  a  long  continued,  and  nearly  uniform   and  uninter- 
rupted course  of  acting  under,  and  in  conformity  to  the  char- 
ter of  21  H.  6.,  which  they  were  to  contend  had  been   surren- 
dered :  in  this  situation,  they,  instead  of  that  question,  for  the 
purpose  of  discussing  which  the  rule  was  granted,  and  which, 
if  it  were  made  absolute,  the  Court  had  meant  to  be  tried ;  1 
say,  in  lieu  of  that,  other  and  new  questions  are  brought  for- 
ward :  one  of  them  arising  upon  the  construction  of  the  charter 
of  21  H.  6.  as  to  the  meaning  of  the  word  commonalty,   and  as 
to  the  persons  entitled  to  elect  under  that  denomination  in  the 
charter  of  21  H.  6.:   it  being  now   contended   that  the  word 
commonalty  does  not  include  the  aldermen,  by  whom,  together 

with 
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wilh  the  burgesses,  the  election  of  the  defendant  was  made,  but        1803. 
is  confined  to  the  burgesses  only  ;  and  that  inasmuch  as  the  al-         ~~*7~ , 
dermen  joined  in   such  election  with  the  burgesses,  who  were       against 
alone,  as  is  contended,  entitled  to  vote  as  the  commonalty,  the  OSBOURNE. 
election  is  bad.     And  another  question,  as  to  the  want  of  any 
due  legal  notice  for  the  purpose  of  making  an  election,  even 
supposing  the  mode  under  the  charter  of  21  //.  6.  by  a  pre- 
vious nomination  of  the  aldermen  to  be  the  true  one.     As  to  the 
first  of  these  questions,  so  newly  made ;  even  without  resorting 
to  any  assistance  to  be  derived  from  cotemporaneous  and  sub-      [  «**"  J 
sequently  continuing   usage  for  the  construction  of  this  charter 
(to  which,  however,  in  such  cases,  upon  the  best  authorities  in 
the  law,  resort  may  allowably  be  had) ;  it  appears,  I  think,   on 
the  face  of  the  charter  itself,  by  a  fair  construction  of  it,  that 
the  commonalty  does  include  the  aldermen.     It  directs  the  resi- 
due of  the  aldermen  to  name  two  burgesses,  that  one  of  them 
might  per  communitatem,    be  elected  an  alderman.     It  does  not 
direct  two  of  the  commonalty  to  be  elected  by  the  commonalty, 
nor  two  of  the  burgesses  to  be  elected  by  the  burgesses ;  and 
either  of  these  forms  of  expression  would  have  been  natural 
enough  if  the  aldermen  had  been  meant  to  be  contradistinguish- 
ed, and  excluded  by  such  contradistinction  from  the  electing 
body ;  but  two  burgesses  (who  bore  under  that  denomination  a 
different  corporate  character  from  the  aldermen)  to  be  elected 
by  the  community ;  that  is,  as  it  should  naturally  and  properly 
seem,  by  a  body  composed  of  and  including  both  the  aldermen 
and  burgesses.     As  to  the  latter  of  these  questions,  viz.  the  due- 
ness  or  sufficiency  of  the  notice,  and  to  which  it  must  be  recol- 
lected that  no  objection  was   taken  al  the  time  ;  the  objection 
then  being  "  that  it  was  very  unusual  to  proceed  to  an  election 
immediately  on  the   nomination  of  the  two  burgesses  proposed 
by  the  aldermen ;"  and  which  objection  is  not  supported  by  the 
entries  ;  it  might  have  been  a  matter  very  proper  for  considera- 
tion if  it  had  been  brought  before  the  Court  in  the  first  in- 
stance, as  the  immediate  and  substantive  ground  for  impeaching 
the  election,  and  admitting  it  to  be  otherwise  valid  :  but  where 
it  is  an  objection  resorted  to  as  a  sort  of  forlorn  hope,  after  the 
entire  failure  of  the  original  ground  of  application,  and  for  the 
discussion  and  eventual  trial  of  which  the  rule  was  obtained,  it 
would  be  no  very  sound  u&e  of  the  discretion  with  which  we  are 
invested  on  such  subjects  to  make  the  rule  absolute  for  the  mere      [  337  ] 
trial  of  this  incidental  and  secondary  question ;  and  in  so  grant- 
ing 
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1803.  ing  it  to  enable  a  party,  present  at  the  time  and  voting  under 
another  mode  of  election,  to  try  upon  the  same  record,  along 
ti»tiiit\t  '  M*1'1  i*'  il  Muest'on  which  we  think  ought  not  to  be  tried,  and 
OSBOUKNE.  the  further  discussion  of  which  would  only  tend  still  more  to 
enhance  and  continue  the  inconvenience  which  must  arise  to  the 
corporators  from  countenancing  any  doubts  respecting  the  va- 
lidity of  that  species  of  corporate  constitution  which  has  for  so 
long  a  period  of  time  subsisted  in  a  course  of  undisturbed  prac- 
tice and  usage  within  this  place.  The  substantial  ground  of  the 
original  application,  therefore,  having  wholly  failed,  we  think 
we  ought  not  to  grant  the  rule  on  this  secondary  and  supple- 
mental ground,  if  we  thought  it  even  stronger  and  more  tenablo 
in  the  way  of  objection  to  the  election  of  the  defendant  than  it 
appears  to  us  to  be. 

Rule  discharged. 


The  KING  aainst  TATE. 


A  swearing  in,  'T'HIS   was  an   information  in  nature  of  a  Quo  Warranlo, 
five  in  law,  yet  calling  on   the  defendant,   to  shew   by  what  authority  he 

being  such        claimed  to  be  a  free  burgess  of  the  borough  of  Richmond  in  the 

whereby  the 

party  claimed      COUnty   of  York. 

bea'free'bur"  ^l  was  no*  disputed  but  that  there  was  a  sufficient  question 
gessofacor-  raised  by  the  affidavits  on  both  sides  upon  the  merits  of  the 
''  claim  to  go  to  trial,  if  it  appeared  that  there  had  been  any  user 


user  of  the  of-    of  tne  office  by  the  defendant  ;  but  it  was  objected  on  his  part 

fice  to  warrant  '  .  .  . 

an  information   that  there  was  no  such  user  sufficient  to  call  upon  him  to  defend 

Quo'wa'rranto  llis  title'  °r  to  disclaim  if  he  did  not-     As  to  which,  the  facts  ap- 

against  him,  peared  by  the  affidavits  to  be,  that  this  was  a  borough  by  pre- 

mer^ciaim^f  scription,  and  by  charters,  *  and  amongst  others,  by  a  charter  of 

the  office.  Queen  Elizabeth,   wherein  she  incorporated  the  inhabitants  of 

*r  338  1 

J  the  borough  by  the  name  of  the  aldermen  and  burgesses,  and 
by  another  of  Charles  2.  incorporating  them  by  the  name  of  the 
mayor,  aldermen,  and  free  burgesses  :  and  it  was  not  disputed 
but  that  the  owners  of  burgage  tenements  in  the  borough, 
and  the  freemen  of  certain  companies,  thirteen  in  number,  "had 
a  right  to  take  the  liege  oath  after  mentioned,  and  thereby  to 

become 
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become  free  burgesses  of  the  borough  ;  but  the  right  of  the  inha- 
bitants, householders,  resident  in  the  borough,  to  be  admitted 
free  burgesses,  was  disputed.  That  on  a  certain  day  the  de- 
fendant and  other  inhabitants,  householders,  resiant  in  the  bo- 
rough, tendered  themselves  before  the  mayor,  recorder,  and  one 
alderman,  sitting  in  their  corporate  capacity,  in  the  place  where 
the  court  of  quarter  sessions  was  holden,  and  claimed  to  be 
sworn  in  ;  which  is  done  by  taking  what  is  there  called  the  liege 
oath  to  this  effect :  that  the  deponent  "  shall  be  a  true  liege  man 
and  true  faith  bear  to  the  King,  and  to  his  power  shall  aide  and 
assist  the  mayor  and  other  officers  of  the  town;  and  to  them 
shall  be  obedient  and  attendant :  and  shall  perform  and  keep  ail 
such  orders  and  rules  as  shall  be  established  by  the  mayor,  alder- 
men, and  common  council  of  the  town,  and  shall  not  by  colour  of 
his  freedom  bear  out  or  cover  under  him  any  stranger,  &c.;  but 
shall  uphold  all  the  liberties  and  franchises,  &c.  of  the  town  and 
corporation"  That  upon  such  tender  the  mayor  required  to 
know  by  what  authority  they  claimed  to  take  the  oath ;  upon 
whiclv  they  said  that  they  claimed  as  inhabitants,  householders, 
resiants:  but  the  mayor,  denying  their  right  as  such,  refused  to 
admit  them  to  be  sworn,  and  went  away,  leaving  the  recorder 
aid  the  alderman  there.  After  which  the  recorder  said,  that  he 
saw  no  objection  to  administering  the  oath  of  allegiance  to  these 
persons  ;  for  that  if  they  had  no  right  it  would  not  give  it  to 
them :  and  accordingly  the  liege  oath  was  administered  to  the 
defendant  and  the  rest  before  the  recorder  and  the  alderman. 
No  other  act  of  user  by  this  defendant  was  shewn  except  the 
taking  of  that  oath. 

Topping  and  IValton,  in  shewing  cause  against  the  rule, 
contended  that  the  taking  of  the  oath  under  the  circumstances 
was  no  user  of  the  office  of  free  burgess  by  the  defendant ;  for 
every  corporate  oath  must  as  such  be  taken  before  the  chief 
magistrate  of  the  corporation,  according  to  3  Com.  Dig.  tit. 
Franchises,  F.  29;  but  before  it  was  administered  to  the  de- 
fendant the  mayor  had  departed,  and  thereby  broken  up  the  cor- 
porate meeting  :  and  it  cannot  be  pretended,  even  if  the  recorder 
and  alderman  constituted,  without  the  mayor,  the  court  of 
quarter  sessions,  that  that  court  could  administer  a  corporate 
oath.  The  oath  then,  being  coram  non  judice,  could  confer  no 
right,  and  it  is  the  same  as  if  no  oath  had  been  administered. 
The  user  therefore  is  resolvable  into  a  mere  claim  of  the  office  ; 

VOL,  IV.  S  which 
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which,  according  to  Rex  v.  Ponsonby  (a),  and  Rex  v.  Whitwell 
(b)  is  not  a  sufficient  user  to  warrant  this  information.  And 
they  read  a  MS.  note  of  Mr.  Just.  Wright  of  Rex  v.  Pon- 
sonby,  wherein  it  is  stated,  that  Lee  C.  J.  Wright,  Deuison,  and 
Fisher,  Justices,  "  all  agreed,  that  the  information  should  not 
be  against  Ponsonby,  because  there  was  no  usurpation ;  for  a 
claim  to  be  sworn  is  no  usurpation."  And  Mr.  Justice  Buffer, 
who  quotes  the  same  case  in  his  Nisi  Prius  book,  refers  to  the 
Queen  v.  Blagden,  H.  12  Ann.  to  shew  that  defendant  cannot 
plead  that  he  did  not  usurp,  but  must  either  justify  or  disclaim. 
It  is  the  more  necessary  therefore,  that  before  the  information 
be  granted  against  him,  the  evidence  of  user  should  be  plain 
and  unequivocal. 

Parke,  Wood,  Holroyd,  and  Rayne,  contra,  were  stopped  by 
the  Court. 

Lord  ELLENBOROUGH  C.  J.  We  admit  the  authority  of  the 
cases  cited,  that  there  must  be  a  swearing  in  fact,  and  that  a 
mere  claim  to  be  sworn  in  is  not  sufficient  to  warrant  us  in  let- 
ting the  information  go.  The  question  then  is  brought  to  this, 
Whether  a  bad  swearing  in  be  sufficient  ?  Here  the  defendant 
did  not  merely  claim  to  be  sworn  iu,  but  has  taken  the  oath  in 
such  a  way  as  he  thought  to  be  sufficient  at  the  time  to  make 
him  a  free  burgess;  that  is  a  user  :  if  he  abandon  his  claim  now, 
he  must  disclaim. 


Per  Cnriam, 


Rule  absolute. 


(«)  Reported  in  Bull.  &  P.  211.  as  of  the  25  Geo.  2. 
(ft)  5  Term  Rep.  85. 
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DEBT  on  bond  dated  22d  of  January  1802,  for  2000A    Plea  Where  to  debt 
f    ,1        u        i  j       f  .1  T,-  ^•    i     onbond.the 

craving   oyer   of  the  bond,  and   of  the  condition,  which  plea,  after  era- 
recited  articles  of  agreement  of  the  29th  of  *OcM801  between  vi«s  »yer,  ** 

°  out  tlie  condi- 

Lord  Kerry  and  Baxter,  which  after   stating-  that  Baxter  was  lionofthe 

\\         1         f       • 

possessed  of  a  certain  plot  of  ground  at  Grosvenor  place,  &c.  ^  an  Tare"-"3 
under  an  agreement  for  a  building  lease  for  a  term  of  87  years,  p^nt  consist- 
from  the  24th  of  June  1801,  and  had  begun  to  build  thereon,  articles  reia- 
and    that  Lord  Kerry  had  commenced  a  treaty  with  him  to  j,'^^/'1^ 
build  a  house  near  the  said  building  so  begun,  witnessed,  that  house  by  the 
in  consideration  of  100/.  paid  by  the   Earl  to  Barter,  and  of  SJjftjj^ 
900/.  agreed  to  be  paid  to  him  in  manner  therein  mentioned,  "  conformably 
Baxter  covenanted  vrith  the  Earl  to  build   him  a  house  on  the  forth)  totfe 

said  plot,  &c.  conformably  to  the  elevation  of  the  building,  and  pm  -twltm  an- 

J    .  nexed  to  the 

six  several  plans  thereof,   signed  by  the  Earl  and  Baxter,  and  agreement, 
deposited  with  the  Earl,  comformably  to  the  particulars  of  the  "^S^Alc* 
building  to  the  said  agreement  annexed  ;  amongst  which  parti-  such  and  such 
culars  it  is  mentioned,  that  if  any  variation  should  be  adopted  menffonecT" 
in  the  plan  there   laid  down  which  should  be  an   additional  and  so  setting 
expence  to  Baxter,  such  expence  should  be  paid  by  the  Earl,  ticuiars  with 
but  not  then,    unless  agreed  to  in  writing,  and  not  to  be  inferior  r^ierenc«  to 

the  agreement; 

to  the  adjoining  houses  ;  the  same  to  be  complete  by  the  25th  and  then 

of  Dec.  1802  ;  and  that  Baxter  should  permit  the  said  house  Foreincge^e7 

to  be  surveyed  by  the  Earl  from  time  to  time  while  building,  neraiiy  of  all 

and   if  on  such   survey  the  building  should  be  found  not  to  &c.i!jll"a6o»e 

answer  to  the  particulars,   &c.  it  should   be  made  agreeable  rectted  agree- 

ment contained: 
to  the  same,  or  otherwise  to  be  surveyed   by  two  surveyors,  to  which  there 

chosen  one  by  each  of  the  parties  ;  and  in  case  of  their  disagree-  V*8  a  *Pecial 

*  demurrer,  as- 

inent  they  to  choose  an  umpire  :   and   that   when  the  building  signing  for 
was    complete,    Baxter  should  at  the  Earl's  cost,   execute   a  j^^ce  waT" 
lease  to  him  of  the  same  for  28  years,  from  the  25th  of  Dec.  pleaded  gene- 
1802,  determinab/e  as  therein  after  mentioned,  at  the  rent,  and  agreement, 
upon  the  terms  and  conditions  in  the  said  agreement  particularly  wJ"chJlp'f  iar~ 
set  forth,    and    that   Baxter    should   furnish  the  f  Earl  with  partially  set 
copies  of  all  the  plans,  &c.  besides  those  deposited  with  the  Earl,  foraugi 


&c.;  and   in  the  said  agreement  is  contained  a  proviso,   that  in  peared  the 

agreement 
might  contain 

negative  or  disjunctive  covenants,  to  which  general  performance  could  not  he  pleaded:  and  held  such 
cause  of  demurrer  to  be  well  founded  ;  for,  from  the  defendant  having  set  out  certain  particulars  of  the 
agreement  amongst  athcn,  it  was  to  he  intended  that  some  others  were  not  set  forih  ;  and  there  was  not 
even  an  allegation  that  the  instrument  contained  no  negative  or  disjunctive  articles  of  agreement,  even 
if  «.uch  a  brief  method  of  pleading  were  admissible.  Qd.  dubr. 
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case  during  the  building,  &c.  the  Earl  should  desire  to  make 
any  alterations  iu  the  mode  or  vary  from  the  particular  of 
bui/tling  or  workmanship,  and  notify  the  same  in  writing,  such 
variations  should  not  vacate  tl>e  agreement,  or  aflect  it. fur- 
ther or  otherwise  thau  the  said  variations.  (Then  followed 
other  stipulations  not  material  to  be  set  forth.)  And  I'M  the  said 
agreement  is  also  contained  a  proviso,  that  in  «ase  of  any  acci- 
dental omissions  in  the  said  particular  plans,  &c.  the  same 
should  be  rectified.  And  reciting  that  the  other  two  defend- 
ants had  agreed  at  Baxters  instance  to  join  him  in  the  bond 
to  the  Earl ;  the  condition  was,  that  the  bond  should  be  void 
if  Baxter  should  keep  all  and  singular  the  covenants,  provisoes, 
conditions,  and  agreements  in  the  above  recited  agreement  con- 
tained, which  were  to  be  kept  on  his  part.  And  then  the  defend- 
ants plead  performance  by  Baxter  generally  of  all  and  singular 
the  covenants,  provisoes,  &c. 

To  this  there  was  a  demurrer,  assigning  for  special  causes, 
that  the  condition  of  the  said  writing  obligatory  refers  to  cer- 
tain articles  of  agreement  to  be  performed  by  the  defendant 
Baxter,  for  the  performance  of  which  the  said  writing  obliga- 
tory is  made  and  conditioned  ;  but  the  defendants  have  not 
in  their  plea  set  forth  the  said  articles  of  agreement,  though  they 
Lave  pleaded  performance  of  the  matters  therein  contained 
generally ;  but  only  so  much  thereof  as  is  recited  in  the  said 
condition.  And  also  for  that  the  said  articles  of  agreement  for 
any  thing  which  appears  to  the  Court  might  contain  negative  or 
disjunctive  covenants,  to  which  performance  cannot  be  pleaded 
generally.  And  also  for  that  articles  of  agreement  not  before 
the  Court,  or  in  any  manner  set  out  in  the  plea  of  the  defend- 
ants, or  in  the  record,  cannot  by  law  be  pleaded  against  a  bond 
for  securing  the  performance  of  such  articles.  Joinder  in 
demurrer. 

Dampier,  in  support  of  the  demurrer,  contended  that  the 
plea  was  bad,  inasmuch  as  it  appears  by  the  recital  of  the  con- 
dition (referring  in  particular  to  certain  parts  printed  in  Italics,) 
that  the  K'hole  of  the  agreement  is  not  set  out ;  and  there  is  no 
averment  that  the  whole  of  it  was  recited  in  the  condition.  If  the 
whole  had  been  set  out,  the  plaintiff  might  have  denied  that  such 
was  the  agreement ;  and  for  want  of  stating  the  whole,  the  defen- 
dant is  not  entitled  to  plead  performance  generally.  For  aught 
appears  there  may  be  no  such  articles  of  agreement  as  those  set 

forth, 
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forth,  and  then  the  bond  would  be  single  ;  and  every  presump- 
tion is  to  be  made  contra  proferentem  ;  for  it  lies  upon  the  de- 
fendant to  clear  himself  from  the  obligation  of  his  bond  :  and  the 
plaintiff  ought  not  to  be  driven  to  the  expenceof  setting  out  the 
rest  of  the  agreement,  without  which  the  cause  cannot  be  tried  ; 
though  if  he  had  set  them  out  in  his  replication,  the  defect  might 
Lave  been  cured.  It  may  be  said,  that  all  the  material  parts  are 
S3t  forth  ;  but  the  Court  cannot  tell  that,  and  the  agreement  pro- 
duced at  the  trial  might  be  materially  different  in  its  provisions 
from  that  which  appears  on  the  record.  Besides,  it  is  evident 
that  all  the  material  parts  are  not  set  out  ;  for  the  work  is  to  be 
done  according  to  certain  particulars,  which  are  not  stated,  and 
which  must  be  material  ;  but  though  they  were  otherwise,  yet 
being  incorporated  with  the  condition,  a  plea  of  general  perform- 
ance to  a  condition  not  wholly  set  forth  is  bad.  He  also  refer- 
red to  Wimbleton  v.  Holdrip  (a),  and  Woodcock  v.  CoJe  (b\ 
where  a  distinction  is  taken  between  an  obligation  condition  to 
do  several  things  in  particular,  and  one  conditioned  to  perform 
covenants  in  an  indenture,  which  are  all  in  the  affirmative  ;  in 
the  latter  case  performance  may  be  pleaded  generally,  without 
setting  out  the  particular  articles  performed,  but  not  in  the  for- 
mer, where  performance  of  every  particular  must  be  shewn.  So 
it  was  agreed  in  1  Sid.  50.  that  a  plea  of  general  performance  to 
debt  upon  an  obligation,  conditioned  to  peaform  covenants  in  an 
indenture,  is  not  good  without  setting  forth  the  deed  :  for  other- 
wise it  cannot  appear  to  the  Court  whether  some  of  the  covenants 
may  not  be  in  the  negative,  in  which  case  the  plea  must  be  spe- 
cial.  And  that  is  confirmed  by  Lewes  v.  Ball  (c),  Topscot  v, 
Wooldridge  (d),  Ellis  v.  Box  (e),  and  Jevens  v.  Harridge  (jf)  5 
and  Plomer  v.  Rome,  Af.17  G.  3.  B.  R.  (g). 


(a)  1  Lev.  303.  (6)  1  Sid.  215.  (c)  Ib.  97. 

(d)  Ib.  425.  and  1  Ventr.  37.  and  vide  Carth.  5.  S.  P. 

(e)  Alleyen,  72.  (/)  1  Saund.  9.  Vide  n.  (l)by  Mr.  Serjt.  Williams. 

(g)  Plomer  v.  Raine,  M.  17  Geo.  3.  (from  17  a  MS.  note-book  of  Mr.  Just.  £  utter.) 
Debt  upon  bond.  The  plea  set  out  the  condition,  which  was  to  perform  covenants  in  n 
certain  indenture,  and  pleaded  performance  generally,  without  setting  out  the  inden- 
ture. The  plaintiff  in  his  replication  set  out  the  indenture  verbatim,  and  then  demur- 
red ;  and  shewed  for  cause  that  the  defendant  had  not  shewn  how  he  performed  the 
negative  Covenants.  The  defendant  joined  in  demurrer.  And  after  argument  by  Ridler 
for  the  plaintiff,  and  Palmer  for  the  defendant  ; 

Ashton  J.  The  plaintiff  says  there  is  such  an  indenture,  and  iiaving  shewn  that 
indenture,  he  says,  If  you  had  stated  that  indenture  in  your  plea,  still  the  plea 
would  not  have  been  good,  for  you  could  not  have  pleaded  pcrl'unuuncc  in  the 
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Barrotc,  contra,  admitted  that  the  cases  referred  to  shewed 
that  the  whole  substance  at  least  of  the  articles  must  be  set  out, 
but  said  that  nothing  appeared  to  shew  that  this  was  not  done  in 
this  case,  as  far  as  it  was  possible;  for  plans  of  building  could 
not  be  set  out :  performance  was  alleged  of  the  covenants,  &c. , 
in  the  said  recited  agreement,  not  in  the  in  part  recited  agreement. 


Lord  ELLENBOROUGH  C.  J.  We  cannot  so  understand  it :  for 
it  is  said,  "  conformably  to  the  particulars  of  the  building  to  the 
said  agreement  annexed ;  amongst  which  particulars"  such  and 
such  things  are  mentioned,  which  are  set  forth.     From  whence 
we  must  collect,  that  the  particulars  were  in  writing,  and  that 
some  only,  among&t  others  are  set  forth.     At  any  rate  this  mode 
of  pleading  will  not  suffice,  however  troublesome  and  expensive 
it  may  be  to  set  out  all  the  particulars,  most  of  which  may  be 
nothing  to  the  present  purpose.     But  if  J  were  disposed  as  a 
pleader  to  make  an  experiment,  (though  I  am  not  prepared  to 
say  that  it  would  have  done,)  I  would  at  least  allege,  if  the  truth 
bore  me  out,  that  there  were  no  negative  or  disjunctive  covenants 
in  the  instrument;  and  then  the  plain  till' might  have  replied  that 
there  were  such.     But  here  not  even  that  has  been  done.     The 
rule  relied  on  by  the  plaintiff's  counsel  is  an  old  rule  of  plead- 
ing, founded  in  good  sense  and  great  convenience,  and  must  be 
complied  with;  that  in  pleading  performance  of  any  agreement 
the  whole  instrument  should  be  set  out  on  the  record  ;  for  other- 
wise when  the  cause  goes  to  trial,  it  may  become  a  question  whe- 
£  346  ]     ther  the  instrument  produced   in  evidence  be  that  which  is  set 
forth  on  the  record  ;  and  the  Court  may  have  several  instruments 
put  upon  them  corresponding  with  the  parts  set  forth,  but  dif- 
fering in  other  material  particulars,  and  would  be  at  a  loss  to 
know  which  was  the  instrument  intended  to  be  pleaded  ;  which 
inconvenience  is  avoided  by  setting  out  the  whole  of  the  instru- 
ment in  question. 

Per  Curiam,  Judgment  for  the  Plaintiff. 

manner  you  have  done :  The  cases  cited  by  Mr.  Palmer  were,  where  facts,  informally 
set  out  by  the  defendant,  were  cured  by  pleading  over.  But  here  the  plaintiff  does 
not  cure  it ;  he  shews  an  indenture,  which  proves  t!ie  plea  to  be  had. 

Ashhurst  J.  If  the  plaintiff  had  set  out  in  his  replication  an  indenture  in  which  there 
were  no  negative  ordisjunctive  covenants,  it  would  have  cured  the  defect  in  the  plea  of 
not  setting  out  the  indenture;  but  in  this  case,  the  indenture  set  out  shews  the  plea  to 
be  bad. 

Judgment  for  Plaintiff. 
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HPHIS  was  a   conviction   of  the   defendant  founded  on  the  One,  not  age- 
statutes  31  Geo.  2.  c.  32.  «.  4.  and  32  Geo.  2.  c.  24.  5. 1.  S^JJ^™ 
for  selling  silver  plate  without  taking  out  a  licence.     The  infor-  who  sells  a 
nuition  charged  that  the  defendant  within  three  months  then  last  -m  a  particular 
past,  viz,  on  the  23d  of  October  1802,  a't  P.  &>c.  "  did  presume  »«!*»«*  for  a 

*.  price  above  the 

t(  to  vend  and  sell  a  quantity  of  silver  plate  exceeding  five  pen-  value  of  old 
"  ny-weights  in  one  separate  and  distinct  ware  or  piece  of  goods,  therefore"^ 
"without  first  taking  out  a  licence  for  that  purpose,  according  Bender  of  plate 
"  to  the  form  of  the  statute  in  that  case  made,  before  he  sopre-  s^G.'V.'c.s^" 
t(  sumed  to  vend  and  sell  such  piece  of  goods  and  ware,  con-  *•  6-  wllich 

.  enacts  that  all 

"  trary  to  the  form  of  the  statute,  &c.   by  reason  whereof,  &c.  persons  using 
"  the  defendant  hath   for  his  said  offence  forfeited  the  sum  of  the.trade  of 

selhiig  plate, 

"  20/."     It  then  proceeded  to  slate  the  summons  and  appear-  &c.  shall  be 
ance  of  the  defendant,  his  pleading  not  guilty,  and  the  evidence  jn7»e 
given  against  him  ;  the  substance  of  which  was  to  shew,  that  the  «»<*«•*  of, 
defendant  at  his  house  in  P.  on  the  13th  of  October  1802,  sold  an  •bail 'tale  oat 
old  silver  tankard  to  an  innkeeper  at  P.  for  SI. ,   which  the  sil-  ahcence- 
versmith   who  weighed   it  said  was  worth  that  money  for  use,      [  347  } 
though  he  as  a  tradesman  would  only  give  7  guineas  for  it.     On 
which  the  defendant  was  convicted  for  the  offence  charged  in 
the  penalty  of20/.  which  was  mitigated  to  5/.  25.  6d.  &c.     And 
on  appeal,  the  Quarter  Sessions  coaurmed  the  conviction,  sub- 
ject to  the  opinion  of  this  Court  on  the  question,  Whether  the 
selling  of  one  single  article  of  silver  plate  above  the  weight  of  5 
penny- weights  and  under  30  oz.  constituted  the  defendant  a 
trader  within  the  stat.  31  Geo.  2.  c.  32.  s.  6.  so  as  to  subject  him 
to  a  penalty  for  not  taking  out  a  licence  ? 

Wood  was  to  have  argued  in,  support  of  the  conviction,  and 
Reader  contra.  But 

The  Court  thought  the  case  too  clear  for  argument.  This  was 
no  trading,  but  a  single  act  of  selling  on  a  particular  occasion. 
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The  Cth  section  (a)  of  the  act  shews  that  the  penalty  was  not 
meant  to  attach  ou  any  persons  but  those  who  used  the  trade  of 
vending  plate. 

Conviction  quashed. 

(a)  This  section  enacts  "  that  all  persons  using  the  trade  of  selling  or 
"  vending  gold  or  silver  plate,  or  any  goods  or  wares  composed  of  gold 
"  or  silver,  &c.  and  also  all  persons  employed  to  sell  any  gold  or  silver 
"  plate,  or  any  such  goods  or  wares  aforesaid  at  any  auction  or  public 
"  sale,  or  by  commission,  shall  respectively  be  deemed  traders  in,  sellers 
"  or  lenders  of  gold  or  silver  plate,  loithin  the  intent  and  meaning  of  this 
"  act,  and  shall  take  out  a  licence  for  the  same.'* 


Monday, 
Nov.  21st. 

A  defendant 
putting  in  a 
plea  in  abate- 
ment in  time 
•with  an  affida- 
vit in  the  usual 
form  tliat  the 
promises  con- 
tained in  the 
declaration 
•were  entered 
into,  if  at  all, 
by  others  as 
well  as  himself; 
•which  affidavit 
was  sworn  ut 
Liverpool  on 
the  day  of  fil- 
ing the  decla- 
ration in  town, 
and  before  the 
defendant 
could  have 
seen  it ;  was 
holden  not  to 
be  a  nullity,  so 
as  to  entitle  the 
plaintiff  to  sign 
interlocutory 
judgment  as 
for  want  of  a 
plea. 

*[  348] 


*  LANG  against  COMBER. 

TTPON  shewing  cause  against  a  rule  for  setting  aside  inter, 
locutory  judgment  signed  as  for  want  of  a  plea,  it  appeared 
that  the  delaration,  which  was  on  promises,  was  filed  on  the 
25th  of  June,  and  was  taken  out  of  the  office  on  the  27th,  at 
which  time  a  plea  in  abatement  was  put  in  by  the  defendant, 
with  an  affidavit,  stating  in  the  usual  form,  "  that  the  promises 
contained  in  the  declaration  were  entered  into,  if  at  all,  by  cer- 
tain other  persons  as  well  as  the  defendant."  But  it  appearing 
that  the  affidavit  verifying  the  plea  was  sworn  at  Liverpool  on 
the  25th,  the  day  when  the  declaration  was  filed,  and  conse- 
quently before  the  defendant  there  could  possibly  have  seen  it, 
it  was  objected  that  such  an  affidavit  could  not  properly  be  made 
or  received  by  the  Court,  and  that  the  plea  founded  thereon 
was  a  nullity. 

Wood  against  the  rule.     Scarlett  in  support  of  it. 

The  Court  said,  that  as  the  defendant  might  have  had  very 
good  reasons  for  believing  that  what  he  swore  must  accord  with 
the  truth,  (as  from  knowledge  of  the  cause  of  dispute  between 
the  parties,  or  from  the  communication  of  the  plaintiff's  attor- 
ney as  to  the  nature  of  the  declaration  which  would  be  filed  ;) 

and 
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and  as  in  point  of  fact  the  affidavit  did  accord  with  the  truth, 
they  could  not  consider  the  plea  as  a  nullity,  but  would  leave 
the  plaintiff  to  his  indictment  for  perjury  if  he  thought  he  had 
sufficient  grounds  to  institute  it.  And  they  said  they  were  the 
less  inclined  to  support  the  objection,  because  according  to  the 
practice  requiring  a  plea  in  abatement  to  be  put  in  within  four 
days  after  the  filing  of  the  declaration,  it  was  scarcely  possible 
for  a  defendant  living  at  so  great  a  distance  from  London  to 
avail  himself  of  such  a  plea,  though  it  often  happened  that  it 
Plight  be  an  honest  and  proper  plea. 

Rule  absolute. 


1803. 

LANG 

against 
COMBER. 

[349] 


HEATON  against  WHITTAKER. 

TTPON  a  rule  to  shew  cause  why  a  writ  of  supersedeas 
should  not  issue  to  discharge  the  defendant  out  of  cus- 
tody of  the  sheriff  of  the  county  of  Wanoick  as  to  this  action, 
on  account  of  his  not  having  been  charged  in  execution  in  due 
time ;  it  appeared  that  he  was  arrested  on  the  21st  of  November 
1801,  on  a  writ  returnable  in  Michaelmas  term  ;  the  declaration 
was  delivered  in  Hilary  term  1802 ;  the  cause  was  tried  at  the 
Lent  assizes  ;  final  judgment  obtained  in  Trinity  term  ;  and 
the  defendant  was  not  charged  in  execution  till  Michaelmas 
term  1802.  The  question  turned  upon  the  rule  of  Court  of 
Ilil.  26  Geo.  3.  (a),  which  directs  that  in  all  cases  after  a  de- 
claration delivered  (i.  e.  against  the  prisoner  in  due  time  ac- 
cording to  the  first  clause  of  the  same  rule),  "  unless  the  plain- 
"  tiff  shall  proceed  to  trial  or  final  judgment  thereupon  within 
"  three  terms  next  after  such  declaration  delivered,  &c.  (in- 
"  eluding  the  term  of  such  delivery)  the  prisoner  shall  be  dis- 
"  charged  out  of  custody,  unless,  &c.  And  that  in  all  cases 
ft  after  such  trial  shall  be  had  or  final  judgment  obtained  against 
(t  any  prisoner,  unless  the  plaintiff  shall  cause  such  prisoner 


Tuesday, 
Nov.  22d. 

Bv  the  rule  of 
Court,  mi. 
26  Geo.  3.,  if 
there  be  a  trial 
against  a  pri- 
soner, lie  is 
supersedablc 
unless  charged 
in  execution 
within  two 
terras  after- 
wards: If  there 
bejinaljndg- 
ment  against 
him  without 
trial,  ( which  is 
what  is  there 
meant  by  final 
judgment)  then 
he  is  supersed- 
able,  unless 
charged  in  ex- 
ecution within 
two  terms  after 
such  finaljudg- 
UK-HI  ;  inclu- 
sive of  the  terra 
of  trial  or  final 
judgment  re- 
spectively. 


(«)  R.  8>-0.  olB.  R,  p.  39,  40. 


to 
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1803. 

JllATON 

againxt 
WMIT- 

TAfcfcU. 


"  to  be  charged  in  execution  within  two  terms  (including  the 
"  term  of  such  trial  or  final  judgment),  next  after  such  trial  shall 
"  be  bad  or  final  judgment  obtained,  &c.  the  prisoner  shall  be 
"  discharged  out  of  custody  by  supersedeas,"  &c. 

Clarke  shewed  cause  against  the  rule,  and  contended  that, 
taking  the  two  parts  of  the  rule  together,  (which  did  not  appear 
altogether  irreconcileable,)  it  was  sufficient  if  the  prisoner  were 
discharged  in  execution  within  four  terms  inclusive  after  the 
delivery  of  the  declaration ;  for  by  the  first  clause  the  prisoner 
is  entitled  to  his  discharge,  unless  the  plaintiff  proceed  to  trial 
or  final  judgment  within  three  terms  after  the  declaration  deli- 
vered, which  was  done  here ;  and  by  the  latter  part  the  prisoner 
is  entitled  to  be  discharged,  unless  charged  in  execution  within 
tzco  terms  after  trial  or  final  judgment,  including  in  both  compu- 
tations the  term  of  such  trial  or  final  judgment ;  and  that  was 
also  done  in  the  present  case.  But 

Per  Curiam,  It  has  been  repeatedly  determined  that  final 
judgment  there  means  final  judgment  without  a  trial.  The  dif- 
ferent parts  of  the  rule  apply  to  different  cases  ;  if  there  be  a 
trial,  the  plaintiff  must  proceed  to  judgment,  and  charge  the 
prisoner  in  execution  within  two  terms  after  snch  trial ;  if  there 
be  no  trial,  then  within  two  terms  after  final  judgment.  Here 
a  trial  was  had,  and  the  defendant  was  not  charged  in  execution 
within  two  terms  after  such  trial  had. 


Reader  was  to  have  supported  the  rule. 


Rule  absolute. 
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1803. 


The  KING  against  The  Inhabitants  of  KINGS  PYON. 

AN  order  of  two  justices  removed  Alice.  Wheale  from  the  A  servant  hired 

parish  of   Weolly  to  the  parish   of  Kings  Pyou,  both  in  months  before 

the  county  of  Hereford.     The   Sessions  on  appeal  confirmed 


the  order,  subject  to  the  opinion  of  this  Court  on  the  following  charged  by  her 

master  upon  a 
case<  trivial  dispute, 

The  pauper  proved   that  she   was  hired  to   Mr.  Davies  of  app'.ied  to  » 
Kings  Pyon,   to  serve  him.  from  Old  May-day  1800  to  Old  redress,  being 
May-  day  following,  at  the  wages  of  fifty-five  shillings,  and  (if 
she  behaved  well)  two   pounds  of  wool.     That  she  served  him  the  service. 
for  about  eight  mouths,    when    a  dispute  happened  with  her 


master  about  some  stockings  which  had  been  burnt,  and  hedis-  master  to  take 

f  i  •  •  fni  i-     i  •  her  back,  or 

missed  her  from  his  service.     Tfaftt  she  applied  to  a  magistrate,  pay  the  whole 
and  when  before  him  she  was  charged  by  her  master  with  hav-  y^ar>swages' 

J  t         1  he  master  re- 

ing  neglected  his  feeding  pigs  by  not  giving  them  water,  which  fused  to  take 
she  denied  ;   and   also    respecting  the  burning  the   stockings.     ^[d  ^e  'whole 
That  she  was  desirous   of  continuing  in   her  service,  but  her  year's  wages 
master  refused  ;  and  the  magistrate  ordered  her  master  to  take  wooi  wi,ich  he 
her  back  into  his  service,  or  puu  her  the  whole  of  herzvages:  also  had  agreed 

\  .  °          to  give  her  if 

that  he  refused  to  take  her  again,  but  paid  her  the  whole  of  the  she  behaved 
money,  but  not  the  wool.     That  the  pauper,  from  the  time  she  ^^ttook 
received  her  wages,  offered  herself  as  a  servant  soon  after  to  se-  tne  money  and 
veral  persons.     On  cross  examination  the  pauper  admitted  she  Mif  •»•«?. 
had  worn  her  mistress's  stockings  once  or  twice,  when  she  was  vant  to  others: 

held  that  the 

wet,  but  that  no  charge  was  made  against  her  on  that  account  contract  was 
before  the  magistrate.     The  same  magistrate   who  made  this  tliereby  dlf- 

solved  ,  and  no 

order  of  adjudication  joined    in  the  order  of  removal.     The  settlement 


Court  thought  that  the  pauper's  master,  by  paying  her  wages,      ' 


though  he  did  *  not  receive  her  again  dispensed  with  th6  re-  a  raer 
mainder  of  her  service,  and  therefore  confirmed  the  order  of  vice. 
removal.  *[  352  J 

Williams  Serjeant,  and  dive,  in  support  of  the  order  of  Ses- 
sions. The  question  is,  Whether  the  circumstances  stated 
amount  to  a  dissolution  of  the  contract  between  the  master  and 
servant,  or  only  to  a  dispensation  of  the  service  by  the  master  ? 
It  was  not  competent  to  the  master  to  dissolve  the  contract 

against 
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1803.  against  the  consent  of  the  servant,  unless  for  some  just  cause  ; 
~  and  here  no  just  cause  was  alleged  ;  and  so  the  magistrate 

against  thought  to  whom  the  complaint  was  officially  referred  ;  for  he 
The  Inhabit-  ordered  the  master  to  take  the  servant  back,  or  pay  her  the 

ants  of  whole  year's  wages.  He  preferred  indeed  the  latter  ;  but  that 
did  not  make  the  discharge  the  less  wrongful.  And  the  ser- 
vant's taking  the  whole  of  her  wages  was  no  evidence  of  assent 
on  her  part  to  such  a  wrongful  dismissal  ;  but  as  Ashhnrt  3. 
said  in  R.  v.  St.  Philip  in  Birmingham  (a\  it  was  a  wrongful 
net  of  the  master  submitted  to,  but  not  agreed  to  by  the  servant. 
That  case  is  not  distinguishable  in  principle  from  the  present. 
There  a  servant,  eight  days  before  the  end  of  her  year,  having 
given  warning  to  her  mistress  to  quit  her  service  at  the  end  of 
the  year,  the  mistress  discharged  her  on  the  same  day,  paying 
her  her  full  wages,  which  the  servant  accepted,  but  was  willing 
to  have  staid  out  the  whole  year  if  the  mistress  would  have  let 
her  :  and  this  was  ruled  to  be  no  dissolution  of  the  contract,  but 
only  a  dispensation  of  the  service.  The  length  of  time  before 
the  end  of  the  year  cannot  vary  the  question,  as  was  said  by 
Lord  Kenyan  in  R.  v.  East  Sheffbrd  (6)  ;  and  there  the  service 
L  *^»  J  was  dispensed  with  for  thirteen  weeks.  Nor  is  there  cny  dif- 
ference between  a  dispensation  of  the  service  in  the  middle  or 
at  the  end  of  the  year  (c).  So  in  R.  v.  Lambeth  (d\  a  master, 
about  to  quit  his  house  seven  days  before  the  end  of  the  year  for 
•which  the  servant  was  hired,  told  her  he  had  no  further  occasion 
for  her  services,  and  paid  her  the  whole  year's  wages,  she  being 
unwilling  to  leave  the  service,  and  her  master  being  otherwise 
inclined  to  keep  her  :  this  also  was  holden  to  be  a  case  of  dis- 
pensation. And  all  the  cases  establish  the  distinction  that  no- 
thing but  a  dismissal  for  a  just  cause,  or  a  voluntary  agreement 
to  part  before  the  end  of  the  year,  will  dissolve  the  contract. 
And  the  magistrate  had  no  right  to  do  so,  even  if  he  had  so  in- 
tended, which  does  not  appear. 

Const,  contra,  was  stopped  by  the  Court. 

Lord  ELLEN  BOROUGH  C.  J.   We  are  not  called  upon  to  say 
whether  the  magistrate  had  or  had  not  a  right  to  discharge  the 


(a)  2  Term.  Rep.  624.  (h)  4>  Term  Rep.  804. 

(c)  R.\.  St.  Peter  of  Mancroft  in  Norwich,  8  Term  Rep.  479. 

((f)  8  Term  Rep.  236. 

servant* 
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servant  from  her  service ;    it   is  enough  that  he  proposed  an        1803. 
option  to  the  master  to  take  the  servant  back,  or  pay  her  the 
whole  of  her  wages.     The  master  refused  to  take  her  back,  but       against 
agreed  to  pay  the  whole  wages,  and  did  pay  them:  and  the  Thelnhabit- 
servant  shewed  her  assent  to  the  dissolution  of  the  contract,  by        ants  °* 
taking  the  wages  and  offering  her  services  to  other  persons.          10 
Both  parties  gave  the  magistrate  the  power  of  dissolving  the 
contract,  by  shewing  their  assent  to  what  he  directed  in  that 
respect.     Then  after  all  this  could  either  the  master  or  servant 
have  maintained  an  action  against  each  other,  the  one  for  not 
performing  the  remainder  of  the  service,  the  other  for  not  em- 
ploying  her  during  that  time  ?     This  is  the  true  question  to  be 
considered  ;  and  I  should  not  wish  to  carry  the  idea  of  dispen-* 
sation  farther  than  it  has  been  already  carried  ;  which  in  many 
of  the  cases  seems  to  me  to  have  been  stretched  as  far  as  inge- 
nuity could  go,  upon  the  false  idea  that  the  servant  had  a  right 
to  acquire  in  gaining  a  settlement ;  as  if  he  must  not  have  a  set- 
tlement, at  all  events,  in  one  place  or  another.     I  do  not  mean 
however   to  disturb  any  of  the  cases  which  have  been  already 
decided ;  but  I  am  not  inclined  to  carry  the  decisions  further 
still  from  the  plain  words  of  the  act  of  the  8  &  9  W.  3.  c.  30. 
which  are,  that  no  servant  shall  gain  a  settlement "  unless  he 
shall  continue  and  abide  in  the  same  service  during  the  space  of 
one  whole  year."  And  it  seems  to  me,  that  when  the  parties  stand 
in  such  a  situation,  that  where  neither  the  master  can  compel  the 
servant  to  come  back  into  his  service,  nor  the  servant  can  com- 
pel the  master  to  take  him  back,  and  neither  of  them  have  any 
legal  means  of  compelling  redress  against  the  other,  there  is  a 
dissolution  of  the  contract. 

GROSE  «T.  I  consider  the  master  as  having  taken  the  option 
given  him  by  the  magistrate,  and  chusing  to  pay  her  the  whole 
year's  wages  then,  rather  than  take  her  back  again :  this  was 
purchasing  the  dissolution  of  the  contract  on  his  part,  which  she 
assented  to  by  taking  the  money  and  tendering  herself  to  others 
as  a  servant. 

LAWRENCE  J.  It  is  extraordinary  that  the  cases  should  ever 
have  departed  from  the  plain  words  of  the  statute  of  King  Wil- 
liam, which  seem  intended  to  exclude  constructive  services,  by 
providing  that  a  servant  shall  not  gain  a  settlement  under  a 
contract  of  hiring  for  a  year,  unless  he  shall  "  continue  and  [  355  ] 

abide 
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1803.  abide  in  the  said  service"  for  "  one  rehole  year"     Now  here  is 

T,      ~  nothing  like  an  abiding  in  the  service  for  a  whole  year.     In  the 

avuinit  case  °f  'Me  K'r'g  v-  Thist/eton  (a)  Lord  Kenyon  said,  thai  the 


The  Inhabit-  cases  in  which  it  had  been  determined  that  a  settlement  was 
ants  of  gained,  notwithstanding  Ihe  servant  was  not  in  the  actual  ser- 
V'ce  °^  ^e  master»  proceeded  on  Ihe  supposition  that  the  relation 
of  master  and  servant  continued  throughout  the  year;  but  if  the 
master  had  once  parted  with  the  control  over  his  servant,  and 
could  not  call  upon  him  for  his  service,  no  settlement  was  gain- 
ed ;  and  in  The  King  v.  St.  Peters  (b)  he  laid  down  the  same  dis- 
tinction, and  held  that  to  gain  a  settlement  the  servant  must  con- 
tinue liable  to  serve  the  whole  year.  If  the  pauper  be  absent 
•with  the  concurrence  of  his  master,  remaining  subject  to  his 
control,  it  is  a  dispensation  ;  but  if  the  master  cannot  resume 
the  right  to  the  pauper's  service,  it  is  a  dissolution. 

LE  BLANC  J.  We  are  called  upon  to  carry  the  principle  of 
dispensation  of  service  further  than  any  of  the  cases  have  yet 
gone.  For  here  both  parties  go  before  a  magistrate,  and  agree 
to  leave  the  decision  of  their  dispute  to  him  ;  and  he,  hearing 
what  is  urged  on  both  sides,  gives  an.  option  to  the  master  to 
take  the  servant  back,  or  to  pay  her  the  whole  year's  wages  ; 
and  both  parties  go  away  acting  as  if  they  acquiesced  in  that 
determination  of  the  matter  :  for  the  master  does  not  lake  the 
servant  back  again,  but  gives  her  her  wliole  year's  wages  ;  and 
she  accepts  the  money,  and  offers  her  services  to  other  persons. 

Orders  quashed. 


(a)  6  Term.  Rep.  185.  (b)  8  Term  Rep.  47 8. 
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1803. 


The  KING  against  The  Inhabitants  of  SUDBROOKE. 

O  Alov.  Z.JU. 

AN  order  of  two  justices  removed  George  Peacock  and   his  A  yearly  ser- 
f  i  'lyojii'Ti   vant  about  a 

wife  and  daughter,  by  name,  from  the  parish  of  M.  Michael  fortnight  be- 
in  the  city  of  Lincoln  to  the  parish  of  Sndbrooke  in  the  county  of  forc.  lu-j  ,yea.r 

•>  espired,  being 

Lincoln.     The  Sessions  on  appeal  confirmed  the  order,  subject  too  ill  to  work, 
to  the  opinion  of  this  Court  on  the  following  case.  jiim'wfwfcok 

George  Peacock,  the  pauper,  settled  at  Sudbrooke,  about  the  year's  wages, 

.,-!,«.,  l»«  I.-.*'*  * 

beginning  of  May,  1795,    hired   himself  to  Mr.  Fitzhugh  of 


Portland  Place  by  the  month,  at  monthly  wages,  under  which  *e"t.to1an, 

hiring  he  served  near  three  months,  when  his  master  saying  he  never  returned 

should  want  him  for  a  continuance,  they  agreed  for  a  year  at  j."^  l^^' 

twelve  guineas  wages.     The  pauper  said,  he  considered  the  ne|d  adissoiu- 

first  contract  at  an  end,  though  he  never  actually  left  the  ser-  tract>  aQtj  ti,at 


vice.      He  lived  with  Mr.  Fitzhueh  under  the  yearly  hiring  "° 

0  °    was  gained  bj 

till  about  the  middle  of  April  1796,  when  being  too  ill  of  a  such  hiring  and 
fever  to  do  his  work,    his    master  paid  him  his  whole  year's  semce- 
wages,  when  he  left  his  master's  service,  and  went  down  to  the 
Lincoln  hospital,  and  never  returned  into  the  service  of  Mr. 
Fitzhugh. 

When  this  case  was  called  on,  The  Court  asked  whether  it 
could  be  distinguished  from  the  foregoing  case,  which  had  been 
just  before  decided  ? 

Torkinglon  and  Coke,  against  the  order  of  Sessions,  said  that 
the  illness  (a)  of  the  servant  was  no  cause  of  discharge  from  the 
service  ;  and  nothing  appeared  to  shew  that  either  party  was  [  357  J 
desirous  of  dissolving  the  contract,  as  was  evidenced  in  the  last 
case.  This  therefore  fell  within  the  general  class  of  cases, 
wherein  the  receipt  of  the  whole  wages  by  the  servant,  leaving 
the  service  in  fact  before  the  end  of  the  year,  without  any  ade- 
quate cause  of  discharge,  or  by  mutual  consent  putting  an  end 
to  the  contract,  has  been  holden  to  be  evidence  of  a  dispensa- 

(a)  Le  Blanc  J.  having  noticed  that  it  did  not  appear  in  the  case  that 
the  servant  continued  ill  during  the  remainder  of  the  year  ;  it  was  ob- 
served that  the  shortness  of  the  period  (about  a  fortnight)  before  the  end 
of  the  year  afforded  a  reasonable  presumption  that  he  did  ;  and  that  fact 

was  not  disputed. 

lion 
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1803.  lion  of  the  service  by  the  master,  and  not  a  dissolution  of  the 
"  ~  contract.  And  they  compared  this  to  Rex  v.  Christchurrh  (a), 
where  the  servant  seventeen  days  before  the  end  of  her  year, 


The  Inhabit-  being  rendered  incapable  by  illness  of  further  service,  was  sent 

ants  of      at  the  master's  desire  to   a  Mr.  Lemoniers  house,  in  another 

parish,  that  she  might  have  the  benefit  of  her  sister's  care,  who 

B  R  Ol)  K  P 

was  a  servant  there,  with  directions  to  bring  her  back  to  the 
master's  if  Mr.  Lemonier  refused  to  receive  her.  Mr.  L.  how- 
ever took  her  in  for  five  days,  after  which  she  was  sent  to  the 
hospital.  The  day  after  she  quitted  her  master's  house  she  re- 
turned there  to  fetch  away  her  cloaths,  when  the  master  paid 
her  the  remainder  of  the  whole  year's  wages,  and  the  pauper 
considered  herself  as  then  discharged,  though  no  words  of  dis- 
.  charge  passed  :  and  this  was  holden  to  be  only  a  dispensation 
of  service  :  and  the  servant  gained  a  settlement  in  the  master's 
parish.  And  they  distinguished  this  from  Rex  v.  Whittlebury  (&); 
for  there  the  pauper,  who  left  his  master's  house  on  account  of 
illness,  five  days  before  the  end  of  his  year,  sent  to  his  master 
for  the  money,  who  deducted  Is.  on  that  account,  with  which 
the  servant  declared  he  was  satisfied:  and  that  was  holden  to 
be  evidence  of  mutual  consent  to  put  an  end  to  the  contract  be- 
fore the  end  of  the  year. 

[  358  ]  llolroyd  and  T.  Carr,  in  support  of  the  orders,  shortly  ob- 
served, in  answer  to  R.  v.Christchurch,  that  there  the  servant 
was  placed  with  the  third  person  by  the  master,  and  if  that  per- 
son had  refused  to  take  her  in,  she  was  to  have  returned  to  the 
master's  house.  And  they  also  referred  to  Sheen  v.  Godalmin  (c) 
and  R.  v.  Castlechurch  (d),  to  shew  that  the  payment  of  the  whole 
year's  wages  makes  no  difference  ;  if  the  servant  leave  the  ser- 
vice before  the  end  of  the  year,  though  without  any  express 
word  of  discharge  by  the  master,  no  settlement  is  gained.  And 
illness  may  be  a  cause  for  dissolving  the  contract  by  agreement, 
as  well  as  any  thing  else. 

Lord  ELLENBOROUGH  C.  J.  If  there  ever  were  a  statute 
which  required  a  strict  construction,  and  where  the  very  letter 
of  it  should  have  been  abided  by,  it  was  this  of  the  8  &  9  W.  3. 

(a)  Burr.  S.  C.  494.  2  Const.  507.  (£)  6  Term  Rep.  464. 

(c)  M.  10  G.I.  2  Const.  497.  and  cited  in  Burr.  S.C.  69.  as  of//.  12  G.I. 

(</)  Burr.  S.  C.  G8.  2  Const,  c.  30.  499. 

c.30. 
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c.  30.    For  the  poor  can  receive  no  greater  benefit  by  one  mode        1803. 
of  construing  it  than  by  another  ;  and  yet  it  is  a  supposed  inte-         " 
rest  of  the  poor  in  extending  the  facility  of  acquiring  settlements 


which  has  introduced  so  much  laxity  in  the  construction  of  this  The°Inhabit- 

and  other  statutes  of  the  same  sort  ;   as  if  they  must  not  have  a        ants  of 

settlement  in   some  place  or  another.      And  therefore  these 

statutes  ought  to  have  been  construed  according  to  the  strict 

question  of  right  between  the  two  contending  parishes,  one  or 

other  of  which  is  to  bear  the  burthen  of  maintaining  the  pauper. 

That  mode  of  construction  however  has  not  been  adopted  ;  and 

the  doctrine  of  a    dispensation  of  service  has  been  introduced  : 

but  still  that  has  only  been  allowed  where  both  parties  contem- 

plated the  continuance  of  the  relation  of  master  and  servant.      [  359  ] 

But  here  the  servant  being  ill  and  unable  to  do  his  work,    volun- 

tarily left  his  master's  service,   as  it  is  stated  in  the  case,  before 

the  end  of  the  year,  when  his  master  paid  him  his  whole  year's 

wages  :  we  must  therefore  take  it  to  be  not  only  a  ceasing  to 

abide,   in  the  words  of  the  act,  but  a  relinquishment  of  the  ser- 

vice altogether.     After  that,  neither  party  could  maintain  any 

action  against  the  other  for   the  affirmance  of  the  contract,  or 

continaance  of  the  service.     The  servant  who  had  left  his  mas- 

ter's house  and  service  could  not  have   maintained  an   action 

against  the  master  for  not  taking  him  into  his  service  again  ;  nor 

could  the  master,  who  had  assented  to  the  other's  departure  and 

paid  him   all  his  wages,   have  compelled  him  to  return  agaio. 

Then  if  neither  had  any  remedy  against  the  other  upon  the  con- 

tract, nor  any  compulsory  means  of  enforcing  its  execution,  it 

must  be  dissolved  in  point  of  law.     Jn  the  case  of  The  King  v. 

Christchurch,   at  the  time  of  the  servant's  departure,  both  par- 

ties  contemplated  the  continuance  of  the  service  if  the  servant 

recovered  ;  for  she  was  sent  to  Mr.  Lemonier's  at  the  master's 

desire,  and  with  a  request  from  him  to  Mr.  Lemonier  to  take 

her  in  :  and   if  he  refused,  she  was  to  return  to  her  master's 

house.     I  do  not  overlook  the  circumstance  pressed  upon  us, 

that  there  was  an  advance  of  the  whole  year's  wages  before  the 

end  of  the  year  ;   but  the  same  circumstance  occurred  in  R.  v. 

Godalmin   and  R.  v.  Casllcchurch  ;  and  yet  no  settlements  were 

there  holden  to  have  been  gained  by  the  servants  who  quitted 

their  master's   service  before  the  end  of  the   year  by  mutual 

agreement. 

GROSE  «T.     It  may  perhaps  be  difficult  to  reconcile  all  the 
VOL.  IV.  T  cases 
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1803.  cases  upon  this  subject  ;  but  according  to  the  construction  of 
~~7~  Lord  Kenyon  (a)  on  the  act  of  King  William,  the  relation  of 
and  servant  must  continue  during  the  whole  year  ;  or  in 


The  Inhabit-  the  words  of  the  act  itself,   there  must  be  a  continuing  andalid- 

ants  ut       itig  in  the  same  service  during  the  space  of  one  teliole  year,  other- 

wise no  settlement  can  be  gained.     Now  here  it  is  expressly 

TJ    II  ,  )<J  ]/    V\  * 

stated,  that  the  servant  left  his  masters  service  and  went  down 
to  Lincoln  hospital,  having,  previous  to  his  going,  received  his 
whole  year's  wages.  Then  how  can  we  say  that  the  contract 
continued,  and  that  the  servant  abided  in  the  service  during  the 
whole  year  ? 

LAWRENCE  J.  In  the  case  of  the  King  v.  Thistleton  (a)  it 
was  hoi  den  that  if  the  master  parted  with  his  control  over  the 
servant  before  the  end  of  the  year,  that  made  an  end  of  the  con- 
tract between  them  ;  and  in  that  case  and  11.  \.Castlechurch, 
the  payment  of  wages  for  the  whole  year  was  holden  to  make  no 
difference.  Here  too  the  Justices  have  stated  that  the  servant 
left  the  service  ;  by  which  we  are  not  merely  to  understand  that 
he  left  his  master's  house  ;  for  that  could  not  be  considered  as  u 
leaving  of  the  service  unless  the  contract  were  meant  to  be  dis- 
solved. In  the  King  v.  Christchurch  it  did  not  appear  that  the 
servant  left  the  service  when  she  quitted  her  master's  house  :  she 
was  sent  by  her  master  to  Mr.  Lemonier's,  with  his  request  to 
take  her  in;  and  if  Mr.  Lemonier  could  not  take  her  in,  she  was 
to  return  to  the  master's  house  ;  and  Wit/not  J.  there  considered, 
that  "  the  servant's  being  at  Mr.  Lemonier  s  or  in  the  hospital, 
*'  was  just  the  same  thing  as  her  being  kept  in  the  master's  house 
"  under  his  own  roof." 

[  3C1  ]  LE  BLANC  J.  However  we  may  lament  that  the  words  of 
the  statute  have  been  departed  from,  yet  as  an  extended  con- 
struction of  it  has  been  made  in  some  of  the  cases,  if  this  came 
within  the  words  and  precise  determination  of  those  authorities, 
we  must  have  abided  by  them  :  but  unless  it  be  shewn  to  fall 
within  some  precise  determination,  the  Court  will  not  extend 
the  departure  still  further  from  the  words  of  the  statute.  I  do 
not  found  my  opinion  upon  the  mere  circumstance  of  the  ser- 
vant's leaving  his  master's  house  to  go  to  the  hospital  ;  but  I  think 
that  the  parties  came  to  a  determination  to  put  an  end  to  the 

(o)  In  R.  v.  T&ittlcton,  6  Term  Rep.  185. 

contract. 
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contract.     The  servant's  illness  cannot  enable  the  master  to  de-        1803. 
tennine  the  contract ;   but  if  the  servant  chuse  on  account  of  ~ 

illness  to  go  away,  illness  cannot  prevent  him  from  coming  to      avai>nt 
an  agreement  with  his  master  to  put  an  end  to  the  contract ;  and  The  Inhabit- 
the  question  is  whether  they  did  not  so  agree  here  ?    It  is  stated       ants  °f 
that  he  received  his  whole  year's  wages,  and  went  away  before 
the  end  of  the  year,  and  went  to  Lincoln  hospital,  and  never 
returned  to  his  master  again.     Then  are  we  not  to  conclude  that 
this  was  done  by  mutual  consent?     The  case  of  The  King  v. 
Cast/echurch  shews  that  the  payment  of  the  zvhofe  year's  wages 
makes  no  difference  if  the  parties  agree  to  put  an  end  to  the 
contract  of  service  before  the  end  of  the  year.     So  neither  can 
it  make  any  difference  that  the  cause  of  this  was  illness  ;  for 
though  illness  would  not  enable  one  of  the  parties  alone  to  put 
an  end  to  the  contract,  it  might  still  induce  them  both  to  come 
to  such  an  agreement :  and  here  they  did  so. 

Both  orders  confirmed. 


The  KING  against  The  Inhabitants  of  HOOE. 

Nov.  23d. 


Justices  by  an  order  removed  John  Akehnrst,   Mary  The  pauper 
"*"    his  wife,  and  their  seven  children,  by  name,  from  the  parish  ^"J*/*"6^.111 
of  Pevensey  to  the  parish  of  Hooe,  both  in  the  county  of  Sussex,  which  heoccu- 
The  Sessions,   on  appeal,  confirmed   the   order,  subject  to  the  J^^ 
opinion  of  the  Court  on  the  following  case.  pay  for  six 

The   pauper  was  originally  settled   in  the  parish  of  Hooe :  having  previ- 
and  immediately  previous  to  the  hiring  in  question  of  the  pre-  ous'y  agreed 

3    F  .  to  underlet  to 

mises  hereinafter  mentioned  occupied  a  house  in  Hooe  belong-  another  a  part 
ing  to  John  Pococke,  at  the  rent  of4/.  of  which  the  parish,  ^jfj,'*^"' 

guaranteed  to 

the  landlord  the  payment  of  the  rent,  without  which  he  would  not  have  let  to  thepaupt'r ;  but  the  pau- 
per paid  the  whole  rent  for  the  first  year:  held  that  this  was  a  coming  to  settle  upon  a  tenement  ot  10/. 
a-year  within  the  13  &  14  Cur.  2.  c.  12.,  by  occupying  which  for  40  days  irreraoveable  the  pauper 
gained  a  settlement;  though  the  Sessions  concluded  from  the  whole  of  the  case  that  credit  was  given  by 
the  landlord  to  the  pauper/or  61.  a  year  only  of  the  rent,  and  that  for  the  residue  the  credit  was  given 
to  the  guarantee :  for  if  the  pauper  were  legal  tenant  of  the  whole,  it  was  immaterial  whether  credit 
were  given  him  for  the  rent, 

T  2  from    *[  362 
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1803.       from   the   inability  of  the  pauper,    paid   forty   shillings.     A 
Lady-day  1803,    the  pauper  took  of  the  said  Pococke  a  house  in 

Pevenseu,  with  certain  ri»hts  of  common  annexed  to  it,  at  the 

a^mn.'it  -" 

The  Inhabit-  rent  of  111.  per  ann.;  but  what  the  extent  of  those  rights  were, 
ants  of  the  pauper,  when  examined,  did  not  happen  to  know :  Pococke 
HOOE.  foejng  at  that  time  overseer  of  the  poor  for  the  parish  of  Hooe. 
The  pauper  took  possession  of  Pococke  s  house  at  Pevensey  a 
few  days  after  Lady-day,  and  continued  to  occupy  it  till  the 
time  of  the  removal.  The  period  of  Lady-day  1801  was  a  time 
of  scarcity,  and  the  parish  of  Hooe  continued  to  give  relief  to 
the  pauper  for  six  months  after  he  went  to  reside  ol*Pevensty. 
The  pauper  was  unable  to  purchase  cattle  to  turn  out  on  the 
common.  The  cause  of  the  pauper's  taking  Pococke's  house 
was,  that  he  had  an  opportunity  of  engaging  in  a  contract  with 
one  Porter  in  carrying  chalk  coastwise;  by  which  he  earned 
above  CO/,  for  himself,  a  man,  and  a  boy,  employed  in  navigat- 
ing the  vessel,  in  the  course  of  a  year.  Previous  to  the  pau- 
[  363  ]  p.er's  contracting  with  Pococke,  Porter  had  agreed  with  the 
pauper  to  take  part  of  the  premises  under  him,  and  to  pay 
him  for  it  57.  per  ann.  Porter  was  desirous  of  having  the  pau- 
per in  his  employ,  and  was  the  tirst  person  who  made  applica- 
tion to  Pococke  for  his  house.  Previous  to  its  being  let,  Po- 
cocke said  he  would  not  let  the  house  except  Porter  would  gua- 
rantee the  rent.  Porter  therefore  consented  to  guarantee  to 
Pococke  the  payment  of  the  pauper's  rent,  but  at  the  time  the 
pauper  made  his  contract  with  Pococke,  Porter  was  not  pre- 
sent ;  and  Pococke  then  said  expressly  that  he  made  his  agree- 
ment with  the  pauper  only,  and  considered  none  but  him  as  his 
tenant.  The  pauper  paid  the  whole  of  the  rent  for  the  first 
year,  by  instalments  at  different  times,  and  part  of  the  rent  for 
the  year  following,  the  rest  remaining  unpaid.  It  appeared 
that  the  pauper  would  not  have  hired  the  premises  at  Pevensey, 
unless  Porter  had  agreed  to  take  part  of  them  under  him,  at 
the  rent  above  mentioned;  and  Pococke  did  not  consider  the 
pauper  of  sufficient  credit  and  ability  to  hire  the  premises  in 
question,  if  Porter  had  not  guaranteed  the  payment  of  the 
rent.  The  Court  was  distinctly  of  opinion  that  none  of  the 
parties  to  the  contract  acted  with  any  fraudulent  intention  what- 
ever ;  but  that  upon  the  whole  of  the  facts,  credit  was  given 
by  the  landlord  to  the  pauper  for  (>/.  only  of  the  rent ;  and  that, 
for  the  residue  thereof,  the  credit  was  given  solely  to  the  said 
Porter. 

Eiskir.e 
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JErsklne  and  Newland,  in  support  of  the  role,  relied  princi-  1803. 
pally  upon  the  fact  stated  in  the  case,  that  credit  was  given  by  T,  ~J7", 
the  landlord  to  the  pauper  for  6/.  only  of  the  rent ;  which  was  against 
in  effect  finding  that  though  the  premises  were  nominally  let  to  The  Inhabit- 
the  pauper,  yet  in  effect  he  was  only  tenant  of6/.  a-year,  ere-  ants  °f 
dit  *  being  given  for  the  rest  of  the  rent  to  Porter ,  by  whom  it  ^  op  J"-i 
was  to  be  occupied  in  the  first  instance.  This  is  different  there- 
fore from  a  case  where  the  party  is  tenant  of  the  entire  pre- 
mises, though  he  may  be  required  to  give  collateral  security  for 
the  rent,  and  though  the  inducement  to  the  landlord  to  let  to 
him  may  be  the  getting  such  security.  But  the  Sessions  have  by 
their  finding  in  effect  negatived  that  there  was  a  letting  of  the 
whole  to  the  pauper.  The  case  which  comes  nearest  to  this, 
and  which  may  be  cited  by  the  other  side,  is  jR.  v.  Fillonglei/(a)t 
where  an  estate  which  the  pauper's  brother  suffered  him  to 
occupy  at  will  without  rent,  out  of  charity,  was  deemed  suf- 
ficient to  confer  a  settlement.  But  that  is  plainly  distinguish- 
able ;  for  whatever  the  motive  may  be,  it  is  sufficient  that  the 
pauper  has  credit  enough  to  be  entrusted  with  the  entire  and 
exclusive  possession  of  a  tenement  of  107.  a-year ;  or  in  the 
words  of  the  stat.  13  &  14  Car.  2.  c.  12.  that  he  comes  to  settle 
in  such  a  tenement ;  his  ability  in  the  event  to  pay  the  rent 
forms  no  ingredient  in  the  question  of  settlement.  Now  here 
it  appears  from  the  whole  of  the  case,  and  the  finding  of  the 
Sessions,  that  the  pauper  never  had  credit  for,  and  never  came 
to  settle  upon  a  tenement  of  10/.  a-year  value  ;  for  he  originally 
agreed  with  Porter,  before  the  bargain  with  Pococke,  that 
Porter  should  have  part  of  it  of  the  value  of  5/.  a-year,  and 
Pococke  gave  credit  to  Porter  for  so  much  of  the  rent  in  the 
first  instance,  and  never  gave  credit  to  the  pauper  for  more  than 
6/.  a-year.  They  concluded  by  observing,  that  from  the  state- 
ment of  evidence  instead  of  facts,  the  case  was  very  perplexed  ; 
and  pressed  the  Court,  if  they  had  any  doubt,  to  send  the  case 
back  to  have  the  fact  distinctly  found,  whether  the  whole  te-  [  365  ] 
nemeut  were  let  to  the  pauper,  or  only  so  much  of  it  as  he  oc- 
cupied, and  for  the  rent  of  which  he  had  credit,  [The  Court 
were  at  first  inclined  to  adopt  this  suggestion  ;  but  postponed 
their  determination  till  they  had  heard  the  counsel  against  the 
orders.] 

(«)  1  Term  Rep.  458. 

T  3  Gar.rotc, 
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1803.  Carrow,  Courthope,  and  D'Oyley,  contra,  said,  that  enough 

~~~~        appeared  on  the  face  of  the  case,  contradictory  as  it  was  in 
a"(iin(t      Parts»  to  shew  that  the  pauper  gained  a  settlement  in  Pevensey  ; 
Thefnbabit-  for  it  is  stated  that  he  took  of  Pococke  the  house,  &c.  in  Peven- 
ants  of      seyt  aj  the  rent  of\\l.  per  annum ;  that  he  took  possession  of  it  a 
OE*      few  days  afterwards  ;  that  he  agreed  to  underlet  part  to  Porter ; 
that  Porter  was  to  guarantee  the  rent ;  which  shewed  that  the 
pauper  was  answerable  in  the  first  instance,  though  it  is  after- 
wards stated  that  credit  was  only  given  to  the  pauper  for  6/.  of 
the  yearly  rent ;  and  Pococke  himself  said,  that  he  made  his 
agreement  with  the  pauper  only,  and  considered  none  but  him  as 
his  tenant ;  and  lastly,  what  is  decisive,  the  whole  rent  for  the 
first  year  was  in  fact  paid  by  the  pauper.    The  amount  of  all  the 
other  facts,  or  rather  evidence  stated,  is  no  more  than  this,  that 
Pococke  would  not  have  contracted  with  the  pauper,  as  he  did, 
except  for  the  collateral  guarantee  of  Porter;  which  may  be  ad- 
mitted ;  and  still  the  taking  of  the  whole  being  by  the  pauper, 
and  he  being  liable  to  the  landlord  in  the  first  instance,  it  is  clear 
by  all  the  authorities  that  he  must  be  considered  as  the  tenant ; 
and  coming  to  settle  npon  a  tenement  of  10/.  a  year  value,  and 
residing  there  forty  days,  he  gained  a  settlement.     Nothing  is 
said  in  the  statute  either  of  the  creditor  the  ability  of  the  tenant; 
nor  can  the  Court  enter  into  the  motive  or  inducement  of  the 
tenant  to  take,  or  the  landlord  to  let  the  premises.     The  case  of 
[  366  J     Jiex  v>  fillongley  (a)  was  much  stronger  than  this,  if  the  credit 
and   ability  of  the  tenant  were  material  to  be  considered ;  for 
there  the  pauper,  who  was  settled  by  the  fact  of  taking  and  re- 
siding on  such  a  tenement,  was  a  professed  object  of  charity  at 
the  time,  and  the  cultivation  of  the  farm  was  actually  carried 
on  by  his  brother.     But  at  any  rate  the  negativing  that  credit 
was  given  to  the  pauper  in  this  case  for  more  than  6/.  a  year 
is  evidently  confined  to  credit  for  the  rent,  and  not  for  the  tene- 
ment; as  it  is  expressly  found  that  he  took  the  tenement  of  Po- 
cocke at  117.  a  year;  and  therefore  being   legal  tenant  of  the 
whole,  if  he  had  had  no  credit  at  all  for  any  part  of  the  rent  he 
would  equally  have  gained  a  settlement. 

Lord  ELLEN  BOROUGH  C.  J.  Notwithstanding  the  case  is 
not  so  intelligibly  framed  as  it  might  have  been,  enough  ap- 
pears to  enable  us  to  decide  upon  it.  The  first  thing  to  be 

(«)  1  Term  Rep.  458. J 

done 
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done  is  to  refer  to  the  words  of  the  statute  on  which  the  ques-        1803. 
tion  depends.     The  stat.  13  &  14  Car.  2.  c.  12.  gives  authority        ~~~ 
t3  two  justices  on  complaint  within  40  days  after  any  person       asalnst 
"  shall  come  to  settle  in  any  tenement"  under  10/.  a  year  to  re-  Thelnhabit- 
move  him.     No  doubt  this  was  a  coming  to  settle  by  the  pau-       ants  of 
per.     Then  it  says  "  upon  any  tenement ;'  that  includes  the       «OOE. 
character  of  tenant  in  which  he  comes  to  settle,   which  is  the 
principal  question   here ;  and  then  the  value,  which  must  be 
107.  a  year  to  confer  a  settlement ;   and  here  the  value  of  the 
entire   premises  was   ll/.  a  year.     Now  as   to   the  principal 
question,  the  pauper  was  to  all  intents  and  purposes  tenant  of 
the  legal  estate  for  the  whole ;  fraud  being  excluded  by  the 
Sessions.     He  was  liable  to  all  the  liabilities  of  a  tenant.     It  is 
stated  that  the  pauper  took  the  premises  of  Pococke  at  the  rent 
of  117.  and  Pococke  said   that  he  demised  to  the  pauper  only.      £  367  J 
Then  shall  it  be  said  that  he  had  not  the  whole  interest  in  him 
because  a  surety  was   required  for  the  rent  ?     Having  such  a 
surety  has  been  holden  to  make  no  difference  («).     But  it  is 
said  that  the  only  inducement  to  the  landlord  to  let  to  the  pau- 
per was   the  circumstance  of  having  such  security,  and  there- 
fore  credit  was  not  given  to  the  pauper.     But  so  a  man's  in- 
ducement to  take  a  bill  of  exchange  may  be  that  he  has  the  se- 
curity of  the  drawer  and  indorser  as  well  as  the  acceptor;  and 
yet  he  may  still  give  the  latter  credit.     Then  where  there  is  a 
tenement  of  sufficient  value,  and  a  tenant  not  removeable,  who 
is  liable  to  all  the  burthens  of  a  tenant,  and  has  all  the  rights  of 
one,   and  against  whom,  as  such,  every  proceeding  in  law  may 
be  had,  he  gains  a  settlement  by  40  days'  residence  on  such 
tenement. 

GROSE  J.  There  is  no  difficulty  in  the  case  when  the  facts 
are  properly  ascertained.  The  pauper  removed  from  the  pa- 
rish of  Hooe  into  the  parish  of  Pevensey ;  and  the  question  is, 
"Whether,  in  so  doing,  he  can  be  said  to  have  come  to  settle  in  a 
tenement  of  the  annual  value  of  10/.  in  that  parish  ?  Of  the 
value  of  the  tenement  there  is  no  doubt ;  and  that  he  took  pos- 
session of  it.  But  it  is  said  that  he  had  not  credit  for  more 
than  Gl.  a  year  of  the  rent.  But  1  am  satisfied  with  the  expla- 
nation which  Lord  C.  J.  Parker  gives  of  the  statute  in  a  pass- 

(a)  Vide  Butty  v.  Bcnhall,  Burr.  S.  C.  107. 

T  4  aze 
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1803.       age  quoted  by  Mr.  Justice  Buller  in  R.  v.  Fillotiglcy  («),  from 
Ti  ~J7~        t'16  case  of  South  Sydenham  v.  Lamerton  (&),  Lord  C.  J.  Parker, 
a-'aitist      Caving  first  said  that  the  settlement  depends  on  the  value  of 
TheJnhabit-  the  tenement,  not  on  the  rent,  proceeds  thus:  "The  *  reason 
ants  of      «  Of  the   statute  is  this,  that  a  man  who  is  entrusted  with  a 
*F  *}(i8  1     "  teneraent  wortu  10/.  a-y ear  is  of  such  credit,  and  must  have 
"  such  a  stock,  as  makes  him  not  likely  to  become  chargeable 
"  to   the  parish."     The  question  then  is,    whether  this  man 
were  trusted  with  a  tenement  of  10Z.  a-year  value  ?     To  which 
the  facts  stated  in  the  case  give  a  decisive  answer.     For  it  is 
stated  that  the  pauper  took  the  house,  &c.  of  Pococke   at  the 
rent  of  ll/.  per  annum  ;  that  he  took  possession  of  it,   and  oc- 
cupied it,  for  above  forty  days  ;  during  which  lime,  being  irre- 
moveable,   he   gained  a  settlement.     Certain  facts,  however, 
have  been  introduced  into  the  case  in  order  to  raise  a  question 
whether  he  were  able  to  pay  the  rent  for  it  ?     If  that  were  ma- 
terial, other  facts  shew  that  he  could  ;  for  he  actually  did  pay 
the  first  year's  rent.     But  it  was  not  necessary  that  he  should 
have  paid  it ;  it  was  sufficient  that  he  had  credit  to  be  trusted 
with  a  tenement  of  the  annual  value  of  10/.     Let  me  suppose 
a  pauper  taken  out  of  a  workhouse,  who  obtains  credit  enough 
upon  the  collateral  security  of  a  friend  for  the  payment  of  the 
rent,  to  take  a  house  of  10/.  a  year,  which  be  immediately  after 
lets  out  again  in  lodgings  for  the  purpose  of  gaining  a  liveli- 
hood, and  continues  the  holding  for  above  40  days ;   all  fraud 
apart,  there  could  be  no  doubt  of  his  gaining  a.  settlement. 
It  was  not  necessary  for  the  tenant  to  have  paid  the  whole  rent ; 
for  though  the  rent  were  paid  by  others,  yet  as  he  had  credit 
for  the  whole  premises  it  was  sufficient :  and  he  shewed  that 
,         he  deserved  that  credit  in  the  present  instance  ;  for  he  actually 
paid  the  whole  rent.     Therefore  having  taken  a  tenement  at 
Pevensey  at  a  rent  of  ll/.  per  annum,  and  taken  possession  of 
it,  and  paid    the  rent,  it  is  clear  thafhe  gained  a  settlement 
there. 

[  3C9  ]  LAWRENCE  J.  It  is  not  attempted  to  be  argued  upon  the 
facts  of  the  case,  such  as  they  ought  to  have  been  returned  to 
this  Court  upon  the  evidence  laid  before  the  Quarter  Sessions, 
that  the  pauper  did  not  gain  a  settlement  at  Pevensey  :  but  it 
is  said,  that  upon  the  statement  before  us  we  must  suppose 

(«)  1  Term  Rep.  461,         (/>)  Cited  from  Pott.  356. 

some 
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some  fact,  in  order  to  give  a  settlement  there,  which  the  Ses-        1803. 
sions  have  not  found,  namely,  that  the  pauper  rented  the  entire  ~ 

premises;   because  they  have  concluded  that  credit   was  only       a<'a''nst 
given  to  him  for  part  of  the  rent.     And  from  thence  it  is  argued,  The  Inhabit- 
that  unless  credit  were  given   to  the  pauper  for  10/.  a-year  in        auts  °f 
value  of  the  rent,  no  settlement  can  be  gained  by  him.     But  I  OE" 

do  not  know  that  that  is  a  necessary  conclusion.  The  stat. 
13  &  14  Car.  2.  c.  12.  gives  power  to  the  justices  to  remove,  on 
complaint  within  40  days,  any  person  "  who  shall  come  to  settle 
in  any  tenement  under  the  value  of  IQL  &c.  unless  certain 
things  are  done  which  are  required  by  that  statute  ;"  but  they 
have  no  power  given  them  to  remove  any  person  coming  to  set- 
tle in  a  tenement  of  that  value,  or  upwards.  Such  a  person  is 
not  submitted  to  their  jurisdiction  at  all.  The  question  there- 
fore is  not  a  question  concerning  the  credit  of  the  party,  but 
whether  in  point  of  fact  he  came  to  settle,  i.  e.  acquired  the  in- 
terest of  a  tenant  in  a  tenement  of  that  value  ;  for  if  he  did,  the 
justices  tad  no  power  to  remove  him.  Now  upon  the  facts 
stated,  it  is  apparent  that  the  pauper  had  an  interest  to  that 
amount  in  a  tenement  as  the  tenant  thereof,  which  prevented 
him  from  being  an  object  of  removal. 

LE  BLANC  J.  It  is  not  creditable  to  the  records  of  the 
Court  to  have  such  a  case  as  this  returned  upon  them  :  and  but 
for  the  sake  of  saving  further  expence  to  the  parties,  we  should  [  370  ] 
have  sent  it  back  to  be  restated  more  "^rectly.  At  present 
the  whole  argument  has  turned  not  on  the  facts  of  the  case,  but 
upon  the  evidence  and  observations  with  which  it  is  perplexed. 
And  at  first  view  it  seemed  that  the  latter  clause,  stating  that 
"  credit  was  given  by  the  landlord  to  the  pauper  for  G/.  only  of 
"  the  rent,"  &c.  had  thrown  an  obscurity  over  the  whole, 
which  called  for  an  explanation  from  the  Sessions ;  but  upon 
further  consideration,  it  being  expressly  stated,  that  the  tene- 
ment was  taken  by  the  pauper,  and  a  guarantee  required  of 
Porter,  which  imports  that  the  pauper  was  the  real  tenant,  and 
this  again  confirmed  by  the  fact  found  that  Porter  had  agreed 
to  take  part  of  the  premises  to  the  value  of  5/.  a-year  under  the 
pauper;  but  that  the  landlord  would  not  have  let  the  premises 
at  all  to  the  pauper  without  the  guarantee  of  Porter  ;  (from  all 
which  facts  the  Sessions  appear  to  have  drawn  a  conclusion 
that  credit  was  only  given  to  the  pauper  for  6/.  a-year,  out  of 
the  III.  and  that  credit  was  given  to  Porter  for  the  remainder  :) 

I  think 
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1803.  I  think  sufficient  appears  to  enable  us  to  see  what  facts  and  con- 
•  elusion  the  Sessions  meant  to  submit  to  our  review.  And  we 

a"ftinst  must,  I  think,  take  them  to  have  found  that  though  the  pauper 
The  In  Ira  bit-  had  taken  the  whole  tenement  of  Pococke,  yet  that  from  the 

ants  of 


lioor. 


guarantee  of  Porter,  who  was  himself  to  occupy  part  under  the 
pauper  for  5/.  a-year,  the  Sessions  thought  that  this  in  effect  was 
an  agreement  to  relieve  the  pauper  from  the  responsibility  of  so 
much  of  the  rent,  leaving  him  only  liable  for  6/.  a-year,  and  that 
that  would  not  confer  a  settlement  on  him.  But  that  is  founded 
on  a  mistake  in  point  of  law  ;  for  it  is  immaterial  whether  credit 
were  given  to  the  pauper  for  the  rent,  if  he  were  the  tenant  of 
the  whole  premises. 

Both  Orders  quashed. 


Thttrtd/iy, 
Kov.  24ib. 

Where  a  car- 
rier gires  no- 
tice to  his  cus- 
tomers thai  lie 
will  not  be  ac- 
countable for 
any  parcel, &c. 
of  more  than 
&/.  value, 
•unless  en- 
tered at  such 
and  paid  for 
accordingly;  if 
a  parcel  be 
gent  above  that 
value,  without 
being  entered 
and  paid  for  as 
(itch,  and  it  be 
Jost,  the  owner 
is  not  entitled 
to  recover  any 
filing. 

*[  371  ] 


1  IZETT  against  MOUNTAIN. 

was  an  action  on  the  case  against  a  carrier,  in  the 
common  form,  for  not  delivering  goods  undertaken  to 
be  carried  from  London  to  Edinburgh,  to  which  the  general 
issue  was  pleaded.  The  goods  were  proved  to  be  of  the  value 
of  221.  5s.,  and  were  sent  to  the  warehouse  of  a  certain  inn  in 
London,  from  whence  the  public  coach  of  the  defendant  by 
which  they  were  to  be  conveyed  set  out,  and  were  there  depo- 
sited by  the  plaintiffs  servant,  and  booked  in  the  ordinary  way 
at  the  common  price,  without  being  entered  or  paid  for  accord- 
ing to  their  value,  as  being  above  5/.  The  defence  was  the 
following  general  notice  published  by  the  defendant,  together 
with  others,  and  stuck  up  in  the  warehouse  at  the  inn  where  the 
goods  were  deposited  :  "  The  proprietors  of  coaches  from  this 
"  inn  will  not  be  accountable  for  any  parcels,  &c.  of  more  value 
"  than  51.  unless  entered  as  such,  and  paid  for  accordingly." 
And  the  question  was,  Whether  the  plaintiff  were  entitled  to 
recover  even  the  5/.  upon  the  authority  of  the  case  of  day  v. 
Willan  (a),  which  was  relied  on  against  his  title  to  recover  any 
thing.  But  it  having  been  suggested  that  a  similar  case  of  Grey 
V.  (Clarke  was  now  pending  in  C.  B.  upon  which  a  doubt  was 

(*)  1  //.  Blac.  298.  and  vide  Yale  v.  Wilton,  C  East,  128. 

entertained 
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entertained  by  some  of  the  Judges  of  that  Court,  whether  the        1803. 
plaintiff  were  not  entitled  to  recover  to  the  extent  of  the  5/.;  in 

I  7  V  T  T 

order  to   give  an  opportunity  of  looking  into  that  case,  Lord 


El/enborough  C.  J.  at  the  Sittings  after  last  term  at  Guildhall,  MOUNTAIN 

suffered  a  verdict  to  be  taken  for  the  value  of  the  goods,  subject 

to  be  reduced  to  5/.,  or  to  be  altogether  set  aside  and  a  nonsuit 

entered,  if  there  appeared  to  be  no  authority  for  the  doubt  sug- 

gested.    A  rule  nisi  was  accordingly  obtained  on  a  former  day 

for  entering  a  nonsuit,  which  Lord  Ellenborough  C.  J.  then  said 

ought  to  have  been  had  at  the  trial,  as  no  doubt  could  be  made 

upon  adverting  to  the  terms  of  the  contract  in  this  case  that  the 

plaintiff  was  not  entitled  to  recover  any  thing.     And  his  Lord- 

ship asked  the  plaintiff's  counsel  whether  it  were  worth  while  to 

contest  the  rule. 

Erskine  and  Marry  at  for  the  plaintiff  desired  time  to  look  into 
the  cases  ;  and  on  this  day  they  admitted  that  they  could  not 
sustain  the  verdict. 

Garrow  and  Bedford  were  to  have  supported  the  rule  for  en- 
tering a  nonsuit. 

Per  Curiam,  Rule  absolute. 


*  LEICESTER  and  Another  against  ROSE. 

Nov.  24th, 

rT1HE  plaintiffs   declared,    that  before    the   making    of  the  A  trust  deed  u 

agreement  after  mentioned  a  certain  deed  of  trust,  dated   creditors  at 
6th  of  August  1801,  had  been  prepared  between  W.  Thompson  Iar8e  of  an  in- 

solvent,  where* 
by  they  all  en- 
gage to  accept  payment  of  their  whole  debts  by  certain  Instalments,  the  first  four  of  which  are  to  be 
guaranteed  by  collateral  security,  the  two  last  to  remain  upon  the  single  security  of  the  insolvent:  several 
of  the  creditors  refuse  to  sign  unless  the  plaintiffs  do,  and  the  plaiatiifs  stipulate  privately  with  the  insolr 
vent  as  the  condition  of  their  signature  that  he  shall  procure  them  collateral  security  for  the  two  latt  in-: 
ttalments  as  well  as  the  prior  ones,  conceiving  that  they  had  collateral  security  originally  to  cover  their 
debt ;  and  upon  the  faith  of  such  private  agreement  they  sign  life  general  trust  deed,  which  is  then 
signed  by  the  rest  of  the  creditors;  held  such  private  agreement  a  fraud  upon  the  other  creditors,  and 
void,  although  the  effect  of  it  were  not  to  secure  to  the  plaintiffs  the  payment  of  more  money  than  tho 
other  creditors  were  to  receive,  but  only  further  security  for  the  same  sum. 

and    *[  372  ] 
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1803.       and  E.  Leadbeater  of  the  first  part,  E.  Shawe  and  W.  Borrowes 
of  the  second  part,  and  certain  creditors  *  of  Thompson  and 

I    P  I  f  I*  S  T  F  R. 

Leadbeater   of  the   third  part  ;    whereby,   after  reciting  that 


ROSE.  Thompson  and  Leadbeater,  being  unable  to  make  present  pay- 
*[  373  J  mentof  the  whole  of  their  debts,  had  proposed  to  their  creditors 
to  pay  them  by  instalments,  viz.  l-8lh  in  one  month,  another 
eighth  in  three  months,  another  in  six  months,  another  in  twelve 
months,  2-Sths  in  eighteen  months,  and  the  remaining  2-Kths 
in  twenty-four  months;  and  that  to  secure  the  second,  third, 
and  fourth  instalments  Thompson  and  Leadbeater  were  to  give 
their  promissory  notes  indorsed,  half  of  them  by  Shawe  and 
Co.,  and  the  other  half  indorsed  by  Borrozces  and  Co.  (those 
houses  having  agreed  to  become  sureties  for  T.  and  L.  to 
that  amount  respectively,  upon  having  certain  counter  securi- 
ties after  mentioned  given  to  them);  and  that  to  secure  the  two 
last  instalments  Thompson  and  Leadbeater  were  to  give  their 
own  promissory  notes.  And  they  were  also  to  assign  to  Shawe 
and  Borrowes  their  estate  and  effects  as  well  to  indemnify  the 
respective  houses  of  Shawe  and  Co.  and  Borrowes  and  Co.  what 
they  might  be  called  upon  to  advance,  as  also  for  securing  to 
the  creditors  at  large  the  payments  of  the  two  last  instalments  ; 
it  was  witnessed  that  Thompson  and  Leadbeater  did,  by  consent 
of  their  creditors,  assign  to  Shazce  and  Borrozces  their  estate  and 
effects  in  trust  for  the  before-mentioned  purposes;  the  surplus, 
if  any,  to  be  paid  to  Thompson  and  Leadbeater.  The  declara- 
tion then  stated,  that  before  and  at  the  time  of  making  the  agree- 
ment and  promises  next  mentioned,  Thompson  and  Leadbeater 
were  indebted  to  the  plaintiffs  in  17657.  and  thereupon  the  3d 
of  September  1801,  by  a  certain  agreement  between  the  plaintiffs 
and  the  defendant,  reciting  that  the  first-mentioned  trust-deed 
had  been  proposed  to  the  creditors  of  T.  and  L.,  and  in  part  car- 
[  374  ]  ried  into  execution  by  the  signatures  of  many  of  the  creditors  ; 
and  that  the  plaintiffs  having  heen  applied  to  sign  the  same  as 
creditors  ofT.  and  L.  had  declined  executing  it,  conceiving  that 
they  had  a  remedy  for  their  demand  against  other  persons 
jointly  with  T.  and  L.;  in  order  to  induce  the  plaintiffs  to  sign 
the  said  deed,  the  defendant  agreed  that  he  would  within  six 
weeks  procure  security  to  the  satisfaction  of  the  plaintiffs,  to  be 
given  to  them  for  payment  of  the  two  last  instalments,  $c. 
amounting  to  \j)s.  in  the  pound,  agreed  to  be  paid  in  the  trust- 
deed  by  the  notes  of  T.  and  L.  only  ;  the  former  instalments 
amounting  to  10s.  in  the  pound  being  to  be  paid  iu  a  manner 

satisfactory 
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satisfactory  to  the  plaintiffs  ;  in  consideration  of  which  agreement       1803. 
of  the  defendant,  the  plaintiffs  agreed  to  sign  the  said  trust-deed 
in  respect  of  Iheir  said  debt.     It  then  slated  that  after  the  said 


agreement,  in  consideration  that  tlie  plaintiffs  at  the  instance  of  ROSE. 
the  defendant  had  promised  to  fulfil  the  agreement  on  their  part, 
the  defendant  promised  to  the  plaintiffs  to  perform  bis  part  of 
it  :  and  then  it  averred  that  Thompson  and  Leadbeater  being  in- 
debted to  the  plaintiffs  at  the  time  of  the  agreement  in  1765/., 
the  two  last  instalments,  for  which  the  defendant  agreed  to  pro- 
cure security,  amounted  to  441/.  5s.,  of  which  the  defendant 
had  notice  ;  but  though  the  plaintiffs  had  performed  their  part 
of  the  agreement,  yet  the  defendant  on  his  part  had  not  pro- 
cured any  security  to  the  plaintiffs  for  the  payment  of  the  said 
two  last  instalments,  &c.  by  means  whereof,  the  first  of  the  in- 
stalments remains  due  and  unpaid,  &c.  To  this  the  general 
issue  was  pleaded. 

At  the  trial  before  Lord  Eltenborough  C.  J.  the  substance  of 
the  facts  set  forth  in  the  declaration  were  proved  ;  and  it  was 
also  proved  that  upon  the  first  application  of  Thompson  and  [  375  J 
Leadbeater  to  their  creditors  to  sign  the  trust-deed  of  the  6t'h 
of  August  1801,  several  of  them,  particularly  three  mercantile 
houses  in  Liverpool,  refused  to  sign  it  unless  the  plaintiffs,  who 
were  some  of  the  creditors,  first  signed  it.  This  was  made 
known  to  the  plaintiffs  by  Thompson,  who  answered  that  it  was 
in  vain  to  apply  to  them  to  sign  it  unless  they  (T.  &  L.)  got  colla- 
teral security  for  them  (the  plaintiffs)  for  the  two  last  instalments 
as  well  as  those  which  were  to  be  secured  by  the  deed  ;  where- 
upon Thompson  and  Leadbeater  promised  to  procure  such  se- 
curity, and  prevailed  upon  the  defendant  to  make  the  promise 
stated  in  the  declaration.  And  then  the  plaintiffs  having  signed 
the  deed,  the  three  other  houses,  on  seeing  the  plaintiffs'  signa- 
tures to  it,  signed  it  also  ;  but  without  any  knowledge,  as  far 
as  appeared,  of  the  promise  of  collateral  security  which 
the  plaintiffs  had  obtained.  On  the  9th  of  February  1803,  the 
day  when  the  first  of  the  two  last  instalments  payable  by 
Thompson  and  Leadbeater  became  due,  application  was  made 
by  the  plaintiffs  to  them  for  payment  of  their  note,  which  was 
refused;  and  on  the  26th  of  May  the  defendant  was  formally 
called  upon  by  the  plaintiffs'  attorney  for  the  promised  security, 
which  he  declined  to  give.  His  Lordship  being  of  opinion 
that  the  collateral  security  thus  obtained  by  the  plaintiffs, 
unknown  to  the  other  creditors,  was  a  fraud  upon  them,  within 

the 
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1803.       the  principle  of  the  case  of  Cockshott  v.  Bennett  (a\  and  that 
class  of  cases  ;  and  that  the  promise  by  the  defendant  was  there- 

T   p  I  f*  i*  c't1  T  T> 


a<'<iinst      *°re  ma<^e  °Pon  a   Dad  consideration  and  void,   nonsuited  the 
ROSE.        plaintiffs. 

A  rule  nisi  was  obtained  on  a  former  day  for  setting  aside  the 
nonsuit,  and  granting  anew  trial,  principally  on  the  ground  that 
[  376  ]  the  additional  security  obtained  by  the  plaintiffs  in  this  case  did 
not  alter  the  condition  of  the  insolvents,  on  which  ground  it  was 
said  that  the  former  cases  had  proceeded  :  and  the  case  of  Feise 
v.  Randall  (b),  was  particularly  relied  on  as  sustaining  this  dis- 
tinction, and  governing  the  present  case. 

Garrow,  Gibls,  and  Lawes,  shewed  caase,  and  contended 
that  the  principle  on  which  the  farther  security  to  the  particular 
creditor  had  been  set  aside  in  the  former  cases  was  not  because 
it  altered  the  condition  of  the  insolvent  merely,  but  because  it 
was  a  fraud  upon  the  other  creditors,  who  agreed  to  give  up 
part  of  their  demands,  or  postpone  the  time  of  payment,  upon 
the  faith  that  all  the  creditors  were  upon  the  same  equal  footing, 
and  that  no  better  terms  could  be  obtained  by  each  standing 
out  and  bargaining  for  himself.  That  was  considered  to  be 
the  true  effect  of  the  agreements  in  those  cases.  But  this  case 
is  still  stronger  ;  for  here  there  was  express  evidence  that  the 
other  creditors  refused  to  sign  the  deed  of  trust  unless  the 
plaintiffs  set  them  the  example,  which  was  made  known  to  the 
plaintiffs  ;  by  which  it  is  impossible  to  understand  that  they 
meant  a  mere  nominal  accession  to  the  deed,  but  a  bonafide 
stipulation  to  abide  by  the  terms  of  it  upon  an  equal  footing 
with  the  rest  of  the  creditors  ;  and  therefore  it  was  a  direct 
fraud  upon  those  creditors,  for  the  plaintiffs,  while  they  nomi- 
nally held  out  their  agreement  to  the  deed,  which  would  induce 
the  other  creditors  to  sign  it,  and  thereby  bind  them  from  suing 
the  insolvents,  and  running  a  race  for  priority,  privately  to 
obtain  a  farther  security  for  their  debt  beyond  what  they  had 
[  377  ]  all  of  them  stipulated  to  take  in  the  trust  deed.  If  each  of  the 
creditors  had  known  that  it  was  in  the  power  of  the  debtors  to 
have  given  better  terms  to  one  of  them,  there  would  have  been 
a  fair  competition  with  the  plaintiffs  which  of  the  crediiors 
should  obtain  the  preference.  There  is  no  difference  in  reason 

(«)  2  Term.  Rep.  7  63.  (/>)  6  Term  Rep.  146. 
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and  substance,  whether  the  further  advantage  privately  obtained       1803. 
by  the  particular  creditor  consists  of  a  larger  sum,  or  of  better 
security  for  the  same  sum,  than  the  rest.     The  cases  of  Cock- 
shot  v.  Bennett  (a)  and  Jackson  v.  Lomas  (5)  went  expressly  on       ROSE. 
the  ground   of  a  fraud  on  the  creditors  in  general ;  though  in 
each  there  was  a  further  sum  to  be  paid  by  the  insolvent  to  the 
particular  creditors.     So  in  Jackson  v.  Duchaire  (c),  A  having 
given  B  a  certain  sum  for  goods  in  advancement  of  C,  a  secret 
agreement  between  B  and   C,  that  the  latter  should  pay  B  a 
further  sum  for  the  goods,  was  holden  to  be  void  ;  not  merely 
on   the   ground  that  Cs  situation  was  thereby  altered  for  the 
worse,  but  expressly  because  it  was  a  fraud  upon  A.     Then  the 
case  of  Feise  v.  Randall  (d)  is  relied  upon  as  an  authority  to 
shew  that  a  particular   creditor  may    procure  an   additional 
security  from  a  third  person  for  the  same  sum  which  the  other 
creditors  are  to  receive  from  the  debtor  himself.     It  is  however 
observable  that  that  case  was  determined  upon  motion,  without 
much  discussion  ;  that  the  authority  of  the  former  cases  was  fully 
recognised,   which  it  seems   difficult  to  reconcile  with  it  upon 
principle  ;  and  above  all,  it  was  decided  on  the  assumption  that 
the  further  security  taken  was  no  fraud  upon  the  rest  of  the  cre- 
ditors ;  which  cannot  be  said  of  the  security  in  this  case,  where 
the  other  creditors  expressly  refused  to  accept  the  terms  offered 
by  the  deed,  unless  the  plaintiffs  first  agreed  to  them.  The  cases     [  378  J 
of  Sumner  v.  Brady  (e)  and  Smith  v.  Bromley  (f)  may  be  consi- 
dered as  having  proceeded  on  the  policy  of  the  Bankrupt  Laws, 
in  contravention  of  which  those  agreements  were  made  ;  the  one 
a  security  given  to  induce  a  creditor  to  withdraw  his  petition 
against  the  allowance  of  a  certificate ;  the  other  to  recover  back 
a  sum  of  money  paid  for  obtaining  one  ;  but  this  was  also  con- 
sidered as  a  fraud  upon  the  other  creditors  as  well  as  an  oppres- 
sion upon  the  bankrupt. 

Erskine  and  Wood,  in  support  of  the  rule.  This  case  comes 
directly  within  the  authority  of  Feise  v.  Randall  (g\  which 
was  subsequent  to  all  the  other  cases,  and  which  was  dis- 
tinguished from  them  upon  the  broad  principle  that  the  parti- 
cular creditor  was  to  receive  no  more  than  the  rest  of  the 

(a)  2  Term  Rep.  763.  (A)  4  Term  Rep.  166. 

(c)  3  Term  Rep.  551.  (d)  6  Term  Rep.  146. 

(e)  1  //.  Black.  647.     (/)  Dougl.  3d  edit.  696.    (g)  6  Term  Rep.  146. 

creditors 
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1803.       creditors,  and  the  insolvent  himself  stood  exactly  in  the  same 
_  situation  after  the  addilionul  security  given  as  before.     It  can 

1*1    III. "••I  III.  ^  . 

u^tiinst  "e  no  *rau"  (says  the  Court  in  that  case,)  upon  the  rest  of  the 
ROSE.  creditors,  that  another  person  had  agreed  to  join  his  security 
to  the  debtor's  for  the  payment  of  the  same  sum  that  all  the 
rest  were  to  receive.  That  is  the  very  case  now  in  judgment. 
This  does  not  contravene  the  principle  of  the  former  cases, 
which  went,  it  is  true,  upon  the  ground  of  fraud  against  the 
general  ^creditors ;  but  the  fraud  was  considered  to  consist  in 
this,  that  after  all  had  agreed  from  compassion  to  the  debtor, 
or  any  other  motive,  to  sacrifice  a  part  of  their  claims,  or  to 
suspend  the  enforcement  of  them  to  a  future  period,  in  order 
to  render  the  debtor  free  from  all  existing  incumbrances,  or 
render  him  more  able  to  discharge  them,  it  should  not  be 
permitted  to  any  particular  creditor  to  impose  more  bnrthen- 
[  379  ]  some  conditions  on  the  debtor,  and  thereby  defeat  the  object 
which  the  general  creditors  had  in  view  in  assenting  to  forego 
the  extent  of  their  claims.  That  principle  applies  especially 
to  cases  where  the  particular  creditor  stipulates  to  receive  a 
larger  sum  than  the  rest,  as  was  the  case  in  Cockshot  v.  Bennett 
(a),  Jackson  v.  Duchaire  (b\  and  Jackson  v.  Lomas  (c).  But 
here  the  creditors  at  large  were  to  receive  their  whole  demand ; 
the  only  advantage  they  abandoned  was  with  respect  to  the  lime 
of  payment:  and  this  disadvantage  is  not  diminished  to  the 
plaintiffs  by  the  further  security ;  but  they  stand  in  no  better 
condition  than  the  others,  either  with  regard  to  the  amount 
of  their  debt  or  the  acceleration  of  payment.  The  other 
creditors  have  relinquished  nothing  which  the  plaintiffs  have 
not  also  relinquished.  But  with  regard  to  the  only  further 
benefit  obtained  by  the  plaintiffs,  the  collateral  security 
for  the  payment  of  the  two  last  instalments,  they  were 
fairly  entitled  to  it,  because  by  adopting  the  trust-deed  and 
giving  time  to  the  debtors,  they  lost  the  collateral  security 
which  they  claimed  to  have  before.  There  was  no  meeting  or 
express  stipulation  by  these  plaintiffs  with  the  other  creditors 
that  they  would  not  obtain  this  security,  nor  did  the  obtaining 
it  abate  any  advantage  which  the  others  were  to  derive  from 
the  trust-deed.  So  neither  was  the  situation  of  the  debtors 
altered  :  for  they  were  at  all  events  liable  to  pay  the  money 
once ;  if  they  paid  it  themselves  the  defendant  could  not  be 

(«)  2  Term  Rep.  763.     (/;)  3  Term  Rep.  551.     (r)  4  Term  Rep.  166. 
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called  upon  for  the  money  ;  and  if  he  paid  it,  the  debtors  were        1803. 
liable  over  to  him  instead  of  to  their  original  creditors. 

*  Lord  ELLEN  BOROUGH  C.  J.  From  the  first  mention  of  this 
case  to  the  present  moment  I  have  never  entertained  a  particle 
of  a  doubt  upon  it.     The  question   is  whether  any  legal  effect 
can  be  given  to  an   agreement  by  which  these  creditors,  the 
plaintiffs,  are  to  have  a  better  security  for  the  same  sum  than 
the  rest  of  the  creditors,  after  having  entered  into  an  agreement 
with  them,  importing  that  the  same  satisfaction  was  to  be  made 
to  all  by  the  same  mode  of  payment.     And  as  that  satisfaction 
was  not  to  be  paid   at  the  time  in  money,  but   in    securities 
payable  at  a  future  day,   it  made   a  great  difference  to   the 
creditors  whether  they  were  to  rest  on  the  insolvents'  security 
alone,  perhaps  a  desperate  security,  or  to  have  other  solvent 
persons  to  resort  to,  if  necessary :  so  that   it  might  make  the 
difference  of  payment,  or  no  payment :   and  in  that  light  it 
seems  to  have  been  considered  by  the  plaintiffs  themselves.    In 
Feise  v.  Randall  the   Court  are   stated  to  have  said  that  the 
agreement  there  made  with  the  particular  creditor  was  no  fraud 
upon  the  rest,  I  must  therefore  presume  that  the  case  was  so 
presented  to   the  consideration   of  the   Court,  and  that  they 
decided  it   on  that  supposition   on  the  first  view  of  it.     But  is 
there  no  fraud  on  the  rest  of  the   creditors  in  this  case  ?     Was 
there  no  fraud   even  in  the  minds  of  the  plaintiffs  at  the  time  ? 
They  were  told   that  other  creditors  would  not  sign  the  trust- 
deed  unless   they   did    so;  and  yet  they  bargained   for   better 
security  as  the  ground  of  their  signing  it ;  and  when  they  did 
sign  the   deed  purporting  to  accept  the  same  security  as   the 
rest,  they  had  in  fact  got  a   better  security :  while  the  other 
creditors,   induced    by   the    plaintiff's   example,   signed   it   in 
simplicity,  and  in  confidence  that  no  better  terms  were  to  be 
had   by  any  of  them.     Therefore,  though  this  be  not  like  some 
of  the   cases  mentioned  where  security  was  obtained  by  the 
particular  creditors  for  more   than  the  others  were  to  receive, 
yet  the  principle  of  all   of  them  is  the  same,  that  where  the 
creditors  in  general  have  bargained  for  an  equality  of  benefit 
and  mutuality  of  security,  it  shall  not  be  competent  for  one  of 
them  to  secure  any  partial  benefit  or  security  to  himself.     This 
is  the  effect  of  all  that  has  been  said  in  those  cases  ;  and  every 
one  who  recollects  the  strong  impressions  made  upon  the  mind 
of  the  noble  and  learned  Judge,  who  presided  here  during  the 
VOL.  IV.  U  period 
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1803.       period  of  those  determinations,  may  suspect  that   if  this  case, 
which  ranjjes   itself  so  precisely   within  the  principle  of  those, 

T   r I P FST F  R 

•r  in  t  uat^  keen  Presented  t°  h"11  f°r  I"8  opinion,  he  would  at  once 
ROSE.  have  decided  against  the  plaintiff's  claim.  In  Feise  v.  Randall 
there  was  no  rule  to  shew  cause  granted  ;  the  case  therefore  was 
not  sufficiently  expanded  to  the  consideration  of  the  whole  Court, 
so  as  to  establish  a  precedent,  which  should  break  in  upon  the 
authority  of  the  former  decisions,  which  were  more  maturely 
weighed  :  and  all  that  I  consider  that  case  as  having  determined 
is,  that  there  was  no  fraud  there  against  the  other  creditors : 
and  here  I  consider  that  there  was  fraud.  I  will  not  go  upon 
the  idea  of  this  being  a  fraud  or  oppression  upon  the  compas- 
sion of  friends  to  persons  in  distress,  which  was  thrown  out  in 
one  (a)  of  the  cases  alluded  to  ;  for  in  all  cases  of  obtaining  col- 
lateral security,  something  of  that  sort  is  to  be  found.  Coupled 
with  the  facts  in  that  case,  perhaps  the  expression  may  have 
been  warranted :  but  in  truth  all  collateral  security  may  in  some 
sense  be  said  to  be  extorted  from  the  benevolence  of  friends, 
without  any  impeachment  of  its  validity.  But  the  ground  I  go 
upon  is,  that  this  agreement  was  a  fraud  against  the  rest  of  the 
creditors. 

f  382  ]  GROSE  J.  The  question  is,  Whether  any  fraud  were  worked 
on  the  other  creditors  of  Thompson  and  Leadbeater  by  this 
agreement  on  which  the  plaintiffs  now  seek  to  recover  ?  Now 
observe  what  the  agreement  originally  made  was.  Collateral 
security  was  to  be  given  for  the  several  instalments  mentioned 
in  the  trust-deed,  except  the  two  last,  and  those  were  agreed  to 
be  secured  by  the  promissory  notes  of  the  insolvents  themselves, 
payable  at  a  distant  day.  Then  if  those  were  the  terms  agreed 
upon  between  all  the  creditors  and  the  insolvents,  it  was  a  fraud 
upon  the  other  creditors  for  the  plaintiff's  to  secure  to  them- 
selves any  other  better  terms;  because  if  the  other  creditors 
had  known  that  better  security  was  to  be  had,  they  might  not 
have  agreed  to  accept  what  they  did.  It  is  plain  that  they 
meant  to  govern  their  conduct  by  what  the  plaintiffs  did  :  they 
refused  to  sign  the  trust-deed  unless  the  plaintiffs  signed  it : 
that  shewed  that  they  intended  to  be  upon  the  same  footing 
with  the  plaintiffs.  This  therefore  falls  within  the  same  prin- 
ciple as  the  other  cases,  of  fraud  on  the  other  creditors.  As  to 

(a)  Smith  v.  Bromley,  Dovgl.  697-  n. 

Feise 
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Feise  v.  Randall,  it  went  off  upon  a  motion  for  a  new  trial,  Lord  1803. 

Kenyan  conceiving  that  there  was  no  fraud  on  the  other  credit-  

ors  ;  and  as  his  Lordship,  before  whom  the  cause  had  been  tried,  -STER 

was  of  that  opinion,   the  rest  of  the  Court  were  induced  to  ROSE. 
concur. 

LAWRENCE  J.     The  facts  of  this  case  leave  no  doubt  of  the 
principle  which  ought  to  govern  it.     Several  of  the  creditors 
of  these  insolvents  had  refused  to  sign  the  trust-deed  which 
was  tendered  to  them,  unless  the  plaintiffs  first  signed  it:  and 
their  motive  in  signing  it  afterwards  undoubtedly   was,    that 
they  considered  that  the  plaintiffs,  by  signing  it,   had  acceded 
to  the  terms    of  payment  therein  held  out,    which  therefore 
they  thought  it  fit   that  they  also  should  accept.      If,   then, 
the  plaintiffs,  by  their  act  induced  others  to  sign  the  deed  upon 
an  idea  that  the  plaintiffs  were  satisfied  to  take  the  same  seen-     [  383  ] 
rity  as  the  rest,  while  they  had  privately  stipulated  for  some- 
thing more,  it  is  a  fraud  upon  the  other  creditors.     In  Jackson 
and  another  v.  Lomas  (a),  Butter  J.  says,  that  "  the  foundation 
of  the  agreement  was,  that  the  plaintiffs  should  execute  the  deed 
of  trust,"  the  execution  of  which  "  was  done  with  a  view  of  sig- 
nifying to  the   other  creditors   that  the  plaintiffs  had  come  in 
under  the   deed.     But  the  general  principle  is,  that  a  secret 
agreement  of  this  kind  made  between  the  insolvent  and  some  of 
the   creditors,  in   order  to  induce  the  rest  of  the  creditors   to 
agree  to  the  composition,  is  void."  That  is  this  very  case.  Upon 
the  authority  therefore   of  that  decision,   the  execution  of  the 
trust-deed  must  be  considered  as  an  agreement  by  each  of  the 
creditors  that  all  of  them  should  come  in  pari  passu  under  the 
trust-deed  ;  and  this  being  a  secret  agreement  by  the  plaintiffs, 
in  fraud  of  the  general  agreement,  to  secure  a  partial  benefit  to 
themselves,  is  therefore  void. 

LE  BLANC  J.  It  is  agreed  in  all  the  cases,  that  if  there  be  a 
fraud  upon  the  general  agreement  of  all  the  creditors  by  a  par- 
ticular stipulation  with  any  of  them,  it  is  void :  and  the  only 
contest  has  been  as  to  what  shall  be  said  to  constitute  such  fraud. 
It  has  been  supposed  to  consist  in  one  stipulating  to  receive 
more  money  than  the  others  :  but  that  is  a  fallacy  :  for  the  real 
question  is,  Whether  he  be  put  in  a  better  situation  than  he 

(«)  4  Term  Rep.  170. 

U  2  stipulated 
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1803.       stipulated  for  with  the  other  creditors  at  large  ?  and  it  is  imma- 
terial whether  that  be  done  *  by  receiving  more  money,  or  that 
LEICESTER      . .  .  .    '  •          •    , 

d"tiinst      "wlHch  1S  meant  to  procure  him  more  money,  namely,  a  better 

llnsr.  security  for  the  same  sum.  This  case  only  diflers  thus  far  from 
•[  384  ]  the  others,  that  this  is  not  a  deed  of  composition  in  the  common 
acceptation  of  the  term,  because  it  provides  that  every  creditor 
shall  ultimately  receive  his  full  demand  :  it  is  more  like  a  letter 
of  licence,  being  merely  to  give  time.  But  it  is  clear  upon  the 
face  of  it  that  the  creditors  at  large  were  not  satisfied  with  the 
personal  security  of  their  debtors  ;  for  they  required  collateral 
security  for  a  part  of  their  demands.  Such  being  the  agree- 
ment, whether  entered  into  at  a  meeting  of  all  the  creditors  as- 
sembled for  the  express  purpose,  or  impliedly  by  their  affixing 
their  signatures  to  the  same  deed  carried  round  to  each  sepa- 
rately and  signed  by  all ;  is  it  not  a  fraud  upon  the  creditors 
at  large  if  the  plaintiffs,  having  holden  out  to  them  that  they 
would  come  in  under  the  general  agreement,  have,  notwith- 
standing, stipulated  for  a  further  partial  benefit  to  themselves? 
And  there  is  no  difference  in  substance  whether  a  creditor  sti- 
pulate for  that  which  he  thinks  will  produce  him  money  more 
certainly,  or  for  a  larger  sum  of  money  than  he  had  agreed  to 
take  in  common  with  the  other  creditors  :  it  is  equally  a  fraud 
upon  the  other  creditors  to  stipulate  for  either.  This  opinion 
militates  indeed  with  the  case  of  Feise  v.  Randall :  but  if  that 
had  been  considered  as  a  fraud  at  Nisi  Prius,  or  had  been  pre- 
sented in  that  shape  to  this  Court,  it  would  have  received  the 
same  determination  as  the  other  cases  which  have  been  referred 
to.  For  it  makes  no  difference  in  what  respect  the  particular 
creditor  is  benefited  more  than  the  rest ;  if  he  be  so  benefited, 
that  they  do  not  all  come  in  pari  passti. 

Rule  discharged. 
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BUTTERFIELD,  qui  tarn,  &c.  against  WINDLE  and 
Another. 

THIS  was  an  action  of  debt  brought  in  London  against  the  The  offence  of 
,  ...        selling  coals  of 

defendants,  dealers  in  coals,  to  recover  certain  penalties  a  different  de- 
under  the  stat.  3  Ceo.  2.  c.  2G.     The  first  count,  which  was  stc«Rti(>»  than 

those  contract- 

framed   on  the  fourth  section  (a)   of  the  act,  alleged  that  the  edfor.uponthe 


defendants,  after  the  24th  of  June  1730,  and  within  six  calen-     Jb  com- 
dar  months  next  before  the  suit  commenced,  viz.  on  the  19lh  pieteiuthe 
of  October  1802,  in  the  parish  of  St.  Dunstan  in  the  West,  in  thecJaisare6 
the  city  of  London,  they  the  defendants  being-  dealers  in  coals,  delivered,  and 

7»  m  •  •  not  where  they 

did   knowingly   sell  to    T.   Wood  a  certain  quantity,  viz.  five  were  contract- 

chaldrons  of  coals,  pool  measure,  as  and  for  a  sort  of  coals  which  trtctnofbdn"" 

they  really  were  not  :  viz.  as  and  for  a  sort  called  the  best  Walls-  for  any  specific 

End  coals  ;  when  in  fact  the  said  coals  so  sold  by  the  defend-  but^'or'a  cer-5' 

ants  were  not  really  the  said   sort  called  the  best  Walls-End  tain  quantity  of 

e>  i    Tff  ,          .      .  a  certain  de- 

coals,  br.t  were  coals  of  another  and  different  sort,   description,  scription.  But 
and   quality,  which  they  the  defendants  at  the  time  when  they  the»°V"st^, 

J  J  i       J    measuring  such 

so  sold    the  said  coals  to  the  said  T.  W.  in  the  parish  of  St.  coals  is  a  local 
*  Dunstan  aforesaid,  &c.  well  knew  ;  contrary  to  the  form  of  the  j^caTact  °re^ 
statute,  &c.;  whereby  the  defendants  forfeited  500/.,  &c.     The  quired  by  the 
second    count  (to  which  there  was  no  objection),  which  went  the  act  to  be 
for  a  penalty  of  100/.  on  the  10th  sect,  of  the  act,  alleged  a  performed  at 

•  °  the  place  where 

sale   to   T.  W.  by  the  defendants  of  five  chaldrons  of  coals  as  the  coals  are 
and  for  pool  measure,  i.  e.  such  measure  as  I'aen  was  and  still    "?pV^t  sa,!' 

"         *  -  «t  »vnicn  piiicc 

is  usually  given   or  allowed  in  the  pool  or  river  Thames,  *  in-  iiie  bushel  of 
eluding  the   ingrain  thereof,  after  the  rate  of  one  chaldron  in  required  to'be3 
every  score   bought  on   board  ship,   and  so  in  proportion,  &c.  kept  and  used 

,.  .  .  ~  T        7  i    lor  the  purpose 

according  to  ancient  custom  in  the  port  of  London,  as  descnped  of  measuring 
in  the  stat.  3  Geo.  2.;  and  stated  a  delivery  by  the  defendants  ^kTofa  '"eT- 
to  T.  W.  of  a  parcel  of  coals   as  and  for  five  chaldrons  of  coals  tain  descrip- 
pool   measure  ;  and  then  alleged  that  the  defendants  did   not  tj°"'  "re^be 
justly  and  without  fraud   deliver   to    T.  W.  the  buyer   thereof  carried  to  the 
the  full  quantity   of  five  chaldrons  pool  measure  so  sold  to  him  therefore  the 
by  the  defendants,  and  accordingly    measured  from   on  board  °'rence  IS  locak 

*  m  °  •  and  must  be 

ship  to  the  defendants    by  the  meter,  together  with  the  ingrain  laid  in  the 

thereof,  according  to  the  form    of  the  statute,  &c.;  but.  the  SJXhJjJJ 

said   parcel   of  coals    so    sold    by  the    defendants  to    T.  W.,  put  into  the 

and  delivered  to  him,  were,   at  the  time  of  the  said  delivery  having  beeaw 

justly  mca- 

(«)  "  Every  person  who  shall  knowingly  sell  one  sort  of  coals,  for  auil  as  a  soil  which    *' 
"  th.  -y  really  arc  uot,  shall  for  every  such  offence  ibrfeildOOi."  *[   38G  J 

U  3  to 
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1803.  to  the  said  T.  W.t  deficient  in  the  said  full  quantity  and  mea- 
sure,  &c.  viz.  in  34  bushels  and  a  half,  &c.  contrary  to  the  form 

FIELD  °^  ^le  statute,  &c.  The  fourth  count,  framed  on  the  13th 
qui  tarn  section  (a)  of  the  act,  fora  penalty  of*50/.,  charged  that  the 
against  defendants  on  the  19th  of  OctoberI802,  in  the  parish  of  St.  Dun-. 

\\' 

•T  l*&7  E!  s*an  f';*  *^e  ^es*  aforesaid  in  the  city  of  London,  they,  the  defend- 
ants, being  dealers  in  and  sellers  of  coals  by  the  chaldron  or  lesser 
quantity  within  ten  miles  round  the  cities  of  London  and  West- 
minster, viz.  at  the  parish  o/"St.  Dunstan  in  the  West  aforesaid 
in  the  city  of  London,  did  sell  to  T.  W.  by  the  chaldron  a  cer- 
tain other  quantity  of  coals  as  and  for  five  chaldrons  of  coals 
pool  measure  as  aforesaid,  and  afterwards,  to  wit,  on,  &c.  in  the 
said  parish  of  St.  Dunstan,  &c.  did  deliver  the  said  last-men- 
tioned .coals  to  the  said  T.  W.  as  and  for  five  chaldrons  of  coals 
pool  measure  as  aforesaid  ;  nevertheless  the  defendants  did  not 
justly  measure  the  said  coals  so  by  them  sold  and  delivered  to  the 
said  T.  W.  with  a  lawful  bushel,  to  wit,  such  a  bushel  as  is  de- 
scribed in  the  stat.  12  Anne,  (st.  2.  c.  17.)  but  omitted  so  to  do, 
contrary  to  the  form  of  the  statute,  &c. 

At  the  trial  of  this  case  before  Lord  Ellenboroitgh  C.  J.  in 
London,  the  facts  appeared  to  be  shortly  these ;  Wood,  who 
lived  in  London,  went  on  the  19th  of  October  1802  to  the  wharf 
of  the  defendants,  which  was  situated  in  Middlesex,  and  there, 
without  agreeing  for  any  specific  parcel  of  coals,  gave  a  general 
order  for  five  chaldrons  of  Waifs-End  coal  (considered  to  be 
the  best  sort)  to  be  sent  to  his  house  in  Fetter-Lane.  The 
coals  were  afterwards  sent  in  sacks  contained  in  two  waggons, 
and  were  delivered  at  his  house  in  London,  bat  were  upon 

(a)  "  AH  dealers  in  and  sellers  of  coal  by  the  chaldron  or  lesser  quantity,  within  the 
"  cities  of  London  and  Westminster,  or  within  ten  miles  round,  shall  constantly  keep 
"  and  use  at  their  respective  wharfs,  warehouses,  and  other  places  for  the  sale  of  their 
"  coals,  a  lawful  bushel,  such  as  is  described  in  the  stat.  12  Ann.  st.  2.  c.  17.,  with 
"  which  bushel  all  such  dealers  in  and  sellers  of  coals  shall  justly  measure  or  cause  all 
"  the  coals  they  shall  so  sell  by  the  chaldron  or  lesser  quantity  to  be  measured,  and 
"  shall  put  three  bushels  of  coals  so  justly  measured  into  each  sack  before  described 
"  (s.  11.),  which  said  sacks  they  shall  use,  and  no  other,  for  the  carriage  of  such  coals 
"  to  the  buyers  thereof ;  and  that  all  such  dealers  in  and  sellers  of  coals  within  the  said 
"  limiu  who  shall  not  constantly  keep  and  use  such  a  bushel  and  such  sacks,  &c.;  or 
*'  shall  not  so  fill  their  coal  sacks  from  such  bushels,  or  shall  otherwise  offend  against 
"  the  true  intent  and  meaning  of  this  act,  shall  for  every  such  offence  forfeit  501.  And 
*  if  any  servant,  &c.  of  such  dealer  in  coals  shall  fill  such  coals  into  sacks  without_/n  s* 
"  duly  measuring  the  same  by  such  bushel,  such  servant,  &c.  shall  for  every  such 
"  offence  be  committed  to  the  house  of  correction,  &c.  for  not  less  than  14  nor  excecd- 
"  ing  30  days." 

examination 
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examination  and  re-measurement  found  to  be  of  an  inferior  qua- 
lity, and  also  deficient  in  quantity  :  but  no  evidence  was  given 
of  their  having  been  actually  measured  before  they  were  put 
into  the  sacks  at  the  wharf.  The  plaintiff  obtained  a  *  verdict 
for  penalties  on  the  1st,  2d,  and  4th  counts.  To  the  verdict  on 
the  second  count  no  objection  was  made  ;  but  a  rule  nisi  was 
obtained  for  setting  aside  the  verdict  on  the  first  and  fourth 
counts,  upon  the  ground  that  the  causes  of  action,  if  any,  in 
those  counts  appeared  by  the  evidence  to  have  arisen  in  Middle- 
sex, and  not  in  London,  in  which  the  venue  was  laid  :  and  an- 
other rule  nisi  for  arresting  the  judgment  on  the  4th  count,  (if 
the  other  objection  should  not  prevail),  on  the  ground  that  the 
offence  in  that  count  contained,  of  not  justly  measuring  by  the 
bushel  of  Queen  Anne,  as  required  by  the  stat.  3  Geo.2.  c.  26. 
on  which  that  count  was  framed,  was  repealed  by  the  stat.  7Geo. 
3.  c.  23.  which  required  the  use  of  another  bushel  described  in 
the  stat.  16  &  17  Car.  2.  c.  2.  in  the  measuring  of  coals  withia 
the  limits  of  the  city  of  London  where  the  venue  was  laid.  lu 
the  result  however  it  became  unnecessary  to  enter  into  the  ques- 
tion in  arrest  of  judgment. 

Gibbs  and  Marryatt  now  shewed  cause  against  the  rule  for 
a  new  trial:  admitting  that  the  venue  must  be  laid  in  the 
county  where  the  offence  was  committed,  they  contended  as 
to  the  first  count  that  the  sale  which  constitutes  the  offence  as 
laid  in  that  count,  was  not  complete  till  the  delivery,  which  was 
in  London.  The  order  was  not  for  any  specific  parcel  of  coals 
then  contracted  for  by  Wood  on  the  defendant's  premises  in 
Middlesex ;  but  generally  for  such  a  quantity  of  coals  of  the 
quality  described;  till  delivery  thereof  it  was  open  to  the 
defendants,  by  the  terms  of  the  contract,  to  have  sent  to  Wood 
any  lot  of  coals  answering  to  that  description.  Even  after  the 
coals  sent  had  proceeded  into  London  in  the  defendants'  wag- 
gons, it  was  competent  to  them  to  have  recalled  the  lot  any  time 
before  actual  delivery,  and  to  have  sent  another  in  its  stead. 
The  word  sell  in  the  statute  (a)  cannot  apply  to  an  executory 
contract  to  sell,  but  to  an  actual  sale ;  for  the  object  of  the 
statute  3  Geo.2.  c.  20.  was  to  prevent  fraud;  and  if  the  con- 

(»)  SGeo.  2.  c.  26.  *.  13.  "  All  dealers  in  and  sellers  of  coals  shall  justly  measure  all 
"  the  coals  they  shall  so  sell  by  the  chaldron,"  &c.  under  a  peualty 
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tract  were  not  executed,  none  could  be  defrauded  by  it.  At 
best  the  offence  was  only  inchoate  in  Middlesex t  where  the  or- 
der was  given ;  but  it  could  not  be  consummated  before  deli- 
very, when  only  it  could  appear  that  the  defendants  had  not 
done  that  which  the  statute  required  of  them.  Then  as  to  the 
objection  to  the  fourth  count,  the  offence  consists  in  not  having' 
just/ 1/  measured  the  coals  before  de/ivei y ;  it  is  a  negative  act, 
and  must  therefore  be  transitory  till  the  delivery  ;  till  when  the 
evidence  of  the  negative  does  not  conclusively  arise  :  forjt  did 
not  appear  that  the  , coals  were  measured  at  all  in  Middlesex, 
and  at  any  time  before  delivery  it  was  competent  to  the  defend- 
ants to  have  measured  the  commodity,  and  to  have  supplied  the 
deficiency.  They  might  have  measured  the  coals  as  they  were 
shot  irito  Woo(T&  premises,  and  proceeded  with  the  delivery  till 
the  proper  quantity  was  dealt  out.  But  even  if  the  oflence 
arose  partly  within  the  two  counties,  the  plaintiff  might  lay  his 
venue  in  either. 


Erskine  and  Harrison  contra.     As  to  the  first  count,   the  ve- 
nue ought  to  have  been  laid  in  the  county  where  the  contract 
for  the  sale  was  made;  for  the  object  of  the  act  was  to  prevent 
fraud  in  the  coal  trade,  in   the  inception  of  the  contract  and 
daring  its  progress  towards  completion  ;  the  generality  of  con- 
sumers have  seldom  either  leisure  or  opportunity  to  detect  it 
[  390  ]     after  delivery  of  the  article.     The  delivery,  though  it  may  fur- 
nish evidence  of  fraud  in  the  execution  of  the  contract,  is  no 
part  of  the  contract  of  sale  itself,  and  the  offence  may  exist 
without  it,  although  it  may  be  more  difficult  to  prove  the  frau- 
dulent intent  in  making  the  contract  before  delivery :    but  as  on 
the  one  hand  a  delivery  of  a  different  sort  of  coal  from  that 
contracted   for,  by  mistake  of  the  dealer's  servant,  would  not 
make  him  guilty  of  the  offence  ;  so  if  he  were  detected   in  the 
very  fact   of  wilfully  sending  inferior  coals  to  those  agreed  for, 
in  their  transit  to  the  buyer,  the  evidence  of  fraud  in  the  sale 
would  be  complete,  though  the  commodity  had  not  reached  its 
place  of  destination  ;  and  it  is  admitted,  that  if  a  specific  parcel 
of  coals  had  been  agreed  for  at  the  time  of  the  contract  of  sale, 
the  offence,  though  evidenced  by  the  delivery  of  a  different 
sort  in  London,  would  have  been  complete  in  Middlesex,  where 
the  contract  was  made.      To  say*|n  that  case  that  there  was 
still  a  locus  penitentiae  before  delivery,  after  such  evidence  of 
fraud,  would  be  to  say  that  there  was  a  locus  penitentiec  after 

detection  : 
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detection ;  for  the  fraudulent  delivery  is  the  detection  of  the 
antecedent  offence.  The  evidence  of  the  offence  may  arise  in 
one  county,  though  the  offence  itself  were  committed  in  an- 
other ;  and  the  trial  must  be  had  in  that  county  where  the  thing 
prohibited  was  done.  If  it  had  been  intended  to  make  the 
fraudulent  delivery  the  offence,  the  penalty  would  have  been 
given  against  any  person  who  should  deliver  to  the  buyer  any 
other  sort  of  coal  than  that  sold  to  him.  At  any  rate,  if  deli- 
very be  necessary  to  the  perfection  of  the  sale,  the  offence, 
when  completed  by  delivery,  would  relate  back  to  the  contract 
of  sale  which  was  the  foundation  of  the  fraud.  If  indeed  this 
were  an  action  for  damages  for  a  breach  of  contract  in  not 
delivering  coals  of  the  sort  contracted  for,  it  would  be  an  an- 
swer to  the  action  for  tiie  dealer  to  shew  a  delivery  of  the 
proper  commodity,  though  he  had  before  attempted  to  impose 
upon  the  buyer  another  sort;  for  then  the  plaintiff  could  not 
prove  himself  to  have  sustained  any  damage.  But  this  is  to 
recover  a  penalty  for  the  offence  of  selling  one  sort  of  coal  for 
another,  the  gist  of  which  is  the  attempt  to  defraud,  though  no 
actual  damage  ensue  to  the  buyer.  Then  as  to  the  fourth, 
count  the  not  justly  measuring  ;  though  the  offence  be  of  a  ne- 
gative kind,  yet  it  must  necessarily  be  tried  in  the  county  where 
the  thing  required  is  directed  to  be  done,  for  the  omission  of 
which  the  penalty  is  inflicted.  Now  the  statute  requires  the 
measuring  to  be  done  at  the  whai-f  or  other  place  for  the  sale 
of  coals,  where  the  bushel  with  which  such  measurement  is  to 
be  made  is  required  to  be  constantly  kept ;  and  the  coals  are  to 
be  measured  into  the  sacks  described,  which  sacks  and  no  others 
are  to  be  used  for  the  purpose  of  carriage  to  the  buyer.  The 
seller  then  is  not  at  liberty  to  measure  the  coals  at  any  place  or 
time,  but  at  the  particular  place  where  the  coals  are  kept  for 
sale,  and  before  they  are  put  into  the  sacks  for  carriage.  If  it 
were  otherwise,  the  check  on  frauds  would  be  nearly  done 
away.  And  the  locality  of  the  offence  is  the  more  material  in 
this  case,  because  the  stat.  7  G'eo.3.  c.  23.  which  was  passed 
for  the  regulation  of  the  coal-trade  in  London  alone,  (excluding 
Westminster')  is  still  more  particular  in  the  requisitions  for 
measuring  the  coals  upon  the  spot  from  whence  they  are  to  be 
carried,  which  is  to  be  done  (by  s.  10.)  in  the  presence  of  a 
labouring  meter  at  the  wharf,  &c.  who  by  s.  11.  is  to  give  a 
token  to  certify  such  admeasurement ;  and  a  different  penalty 
is  given  by  s.  12.  for  sending  coals  in  carts  from  such  wharfs, 

&c. 
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1803.  &c.  \ritbont  such  a  ticket ;  and  by  s.  21.  no  seller  of  coals  within 
the  limits  mentioned  in  that  act  is  to  be  liable  to  the  penalties 
under  the  3  Ceo.  2.  c.  26.:  and  the  stat.  26  Geo.  3.  c.  108.,  which 
was  in  force  at  the  time  of  this  offence  committed,  contains  simi- 
lar provisions  in  s.  11&22,  to  those  before  mentioned  contained 
in  the  7  Geo.  3. 

Lord  ELLENBOROUGH  C.  J.    There  are  two  counts,  the  first 
and  fourth,  which  require  distinct  consideration.      As  to  the 
first,  there  is  no  doubt  that  in  order  to  perfect  a  sale  of  that 
commodity  which   is  not  previously  ascertained   between   the 
buyer  and  the  seller  before  delivery,  and  where  the  commodity 
sent  from  the  one  to  be  conveyed   to  the  other  might,  without 
any  breach  of  contract,  be  subtracted  in  its  passage,  and  other 
goods  of  the  kind  contracted  for  sent  in  its  place,  the  sale  and 
delivery  must  be  considered  as  taking  place  at  the  same  time, 
and  that  in  truth  the  sale  is   not  perfected  till  the  delivery. 
Then  the  delivery  of  the  coals  having  been  made  in  London, 
the  venue  is  well  laid  on  the  contract  stated  in  the  first  count. 
This  disposes  of  the  objection  to  that  count.     As  to  the  4th, 
which  is  framed  on  the  13th  sect,   of  the  3  Geo.  2.  c.  26.  for 
selling  and  delivering  coals  without  having  just ly  measured  them 
with  a  lawful  bushel  (i.  e.  of  Queen  Anne) ;  upon  a  view  of  the 
whole  clause,  it  must  have  been  the  meaning  of  the  Legislature 
that  the  measuring  should  take  place  antecedent  to  the  putting 
the  coals  into  the  sacks  described  in  a  former  section  (the  llth) ; 
because  it  requires  the  sellers  justly  to  measure  the  coals  with 
the  bushel   of  Queen  Anne,    which  bushel  they  are  required 
constantly  to   keep  and  use  at  their  respective  rcharfs,  and  to 
f  393  ]     PQt  three  bushels  of  coals  so  justly  measured  into  each  sack, 
zchich  sacks  and  no  other  shall  be  used  for  the  carriage  of  such 
coals  to  the  buyers  thereof;  and  then  it  goes  on  to   subject  to 
imprisonment  the  servants  of  such  dealers  in  coals  who  shall  Jill 
such  coals  into  sacks,    without  first  duly  measuring  the  same. 
Now  as  the  putting  the  coals  into  the  sacks  for  the  purpose  of 
conveying  them  to  the  buyers  must  necessarily  be  at  the  wharf 
or  other  place  where  the  coals  are  kept,  and  where  the  bushel 
with  which  the  admeasurement  is  to  be  made  is  required  to  be 
constantly  kept  and  used,  and  as  the  measuring  is  to  take  place 
before  the  coals  are  put  into  the  sacks  ;  for  they  are  to  put  the 
coals  so  justly  measured  into  the  sacks;  it  follows  that  the  not 
justly  measuring  the  coals  is  a  local  omission  of  a  local  duly, 

which 
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which  in  this  instance  was  required  to  be  performed  in  West- 
minster, where  the  defendant's  wharf  was  situated  from  whence 
the  coals  were  taken,  and  where  they  ought  to  have  been  mea- 
sured before  they  were  sent  to  the  place  of  their  delivery ;  and 
therefore,  the  venae  being  laid  in  London,  that  count  cannot  be 
supported. 

GROSE  J.  As  to  the  offence  charged  in  the  first  count ;  till 
delivery  the  identical  coals  sent  to  the  buyer  could  not  be  said 
to  be  sold;  for  those  which  were  sent  might  have  been  recalled 
any  time  before  delivery,  and  others  sent  in  their  stead  :  the  sale 
and  delivery  therefore  must  be  considered  as  one  act.  But  the 
question  as  to  the  fourth  count  is  very  different.  The  not  justly 
measuring  is,  as  my  Lord  has  properly  described  it,  a  local  omis- 
sion of  a  local  act.  And  on  looking  through  the  statute  it  ap- 
pears that  there  are  several  local  acts  required  to  be  done,  such 
as  the  dealers  in  coals  keeping  and  using  the  bushel  of  Queen 
Anne  for  the  measurement  of  the  coals  at  their  wharfs  and  other 
places  for  the  sale  of  coals,  and  sacks  of  certain  dimensions  for 
the  carriage  of  them  afterwards  to  the  buyers. 

LAWRENCE  J.  The  question  upon  the  first  count  is,  Where 
the  sale  was  complete  ?  and  that  I  take  to  have  been  at  the 
place  of  delivery.  For  the  statute  was  not  meant  to  punish  the 
mere  intention  to  defraud,  but  the  persons  who  actually  com- 
mitted a  fraud  in  furnishing  the  consumers  with  a  different  sort 
of  coal  from  that  which  they  bargained  for.  Now  here  that 
which  passed  between  the  buyer  and  sellers  in  Westminster  was 
not  an  actual  sale  of  a  specific  parcel  of  coal,  but  a  contract  for 
the  sale  of  a  quantity  of  coal  of  a  particular  description  :  to 
complete  a  sale  the  particular  commodity  must  be  ascertained 
which  is  the  subject  of  sale  ;  otherwise  if  there  be  only  an  en- 
gagement lo  delivery  a  certain  quantity  answering  lo  such  a 
description,  that  is  not  a  sale,  but  a  contract  merely  for  sale. 
If  the  defendants  had  not  delivered  any  coals  at  all,  or  coals 
of  another  sort,  the  party  contracting  to  buy  might  have 
brought  his  action  against  them  for  the  breach  of  contract  in 
not  delivering  Waifs-End  coals,  but  he  could  not  have  main- 
tained trover  for  any  specific  parcel  of  such  coal  in  the  defend- 
ants' possession  at  the  time.  The  rule  in  the  Digest  is  this  : 
Si  id  quod  venierit  appareat  quid  quale,  quantum  sit,  &  pre- 
tium,  et  pure  venit,  perfecta  est  emptio.  (Lib.  18.  tit.  8.  De 

periculo 
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1803.       pericnlo  et  commodo  rei  venditse.)    But  until  it  appears  what  it 

is  that  is  sold,  it  is  not  perfecta,   and  therefore  no  sale.     1  also 

agree  withjjmy  brothers  in}  what  they  have  said  as  to  the  fourth 

(jui  tarn      count.     On  that  branch  of  the  statute  (13th  s.)  the  sale  makes  no 

against      part  of  the  offence  ;  the  offence  there  is  the  not  justly  measuring. 

»-  ^cr-  '"i  '^'ue  ac*  *  recll"res  ^uat  a^  th®  coals  sold  within  certain  limits 
shall  be  measured  in  a  particular  manner,  namely,  by  a  certain 
bushel,  into  sacks  of  a  particular  description;  the  measuring 
therefore  was  meant  to  be  before  the  coals  were  put  into  the 
sacks  ;  and  that  having  been  done  in  Middlesex,  the  trial  should 
have  been  had  there. 

. 

LE  BLANC  J.  Upon  the  first  count  the  objection  is  that  the 
sale  was  complete  in  Middlesex ;  it  is  material  then  to  see  what 
was  done  there.  The  defendants  contracted  there  to  sell  to 
Wood  five  chaldron  of  Wa ICs-End  coals ;  that  was  no  offence  ; 
for  it  did  not  then  appear  but  that  they  would  sell  him  WalCs- 
End  coals.  And  supposing  they  meant  to  do  otherwise,  and 
had  prepared  other  coal  to  send  him,  yet  if  they  repented  of  it 
before  delivery,  they  might  still  have  performed  their  contract ; 
for  till  delivery  it  had  not  appeared  but  that  they  might  have 
delivered  coals  according  to  the  terms  of  their  contract.  The 
delivery  then  was  the  perfection  of  the  sale,  and  that  was  made 
in  London.  As  to  the  fourth  count,  the  defendants  are  entitled 
to  have  the  verdict  found  for  them,  upon  the  want  of  proper 
venue  ;  for  the  offence  laid  in  that  count  was  complete  in  Mid- 
dlesex. The  llth  s.  directs,  that  no  dealer  of  coals  within  the 
limits  shall  carry  coals  to  the  buyer  but  in  sacks  of  certain  di- 
mensions sealed  and  marked.  The  13th  clause  then  directs, 
that  all  dealers  shall  keep  and  use  at  their  respective  wharfs, 
and  other  place*  for  the  sale  of  their  coals,  a  certain  bushel  such 
as  is  described  in  a  statute  of  Queen  Anne,  and  that  they  shall 
measure  the  coals  with  that  bushel  before  they  are  put  into  the 
sacks.  Now  couple  those  directions  with  the  facts  of  this  case. 
[  396  ]  The  coals  were  here  sent  from  a  wharf  in  Middlesex  to  be  deli- 
vered to  Wood'\\\  London.  Then  according  to  the  act  they  ought 
to  have  been  measured  at  the  wharf  before  they  were  put  int6 
the  sacks  in  which  they  were  conveyed,  and  that  was  in  Middle- 
sex. And  though,  if  upon  re-measurement  of  the  coals  in  London 
they  were  found  to  be  deficient,  there  might  be  evidence  arising 
iu  London  that  they  had  not  been  justly  measured,  yet  that 

would 
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would  be  evidenced  that  they  had  not  been  so  justly  measured  in        1803. 

Middlesex,  where  the  offence  was  committed. 

BUTTER- 

Verdict  to  be  entered  for  the  defendants  on  the  fourth 

count,  and  for  the  plaintiff  on  the  first  and  second.         aainst 


KELLNER  against  LE  MESURIER.  Monday, 

Aoc.  28th. 

PHIS  was  an  action  on  a  policy  of  insurance  made   the  llth  A  policy  on  a 
of  September  1794   by  the  plaintiff  therein  described,  as  mnstbeandei- 
agent,  being  the  person  residing  in  Great  Britain  who  received  stood  as  con- 

,        „  taining  an  ex- 

the  order  tor  and  enected  the  policy,  which  policy  was  on  the  ception  of  all 
ship  Princess  Louisa,  lost  or  not  lost,  "  at  and  from  Lisbon  to  "P1"68  ™ad? 

r€  ^  •>  by  the  authori- 

Cadiz,  and  at  and  from  thence  to  Flushing ;"  at  and  after  the  ty  of  our  own 
rate  of  20  guineas  per  cent.,  to  return  SI.  per  cent,  if  the  ship  A  clau^^Ta 
sailed  from  Cadiz  with  convoy  for  England;  and  21.  per  cent,  ship  policy  at 
more  for  convoy  from  England  to  Flushing,  or  10/.  per  cent,  if  j"n  to°Carfi^T 
with  convoy  for  the  voyage,  AND  ARRIVED."  In  the  declaration  ^1Kl  a| and 

,  ,i-  r  /»•          from  thence  to 

it  was  averred  that  the  ship  was  not  at  the  time  oj  making,  effect-  Flushing,  at  a 
ing,  or  subscribing  the  policy,  nor  of  the  happening  of  the  loss  J^"1'"™  "ft 
*  after  mentioned,  the  property  of  or  belonging  to  the  King  or  to  return  91. 
any  of  his  subjects.     And  that  the  ship  on  the  llth  of  Septem-  jJhjV'hi 
ber  1794  sailed  from  Lisbon  on  her  said  intended  voyage,  and  sailed  wilh 
afterwards  on  the  27th  of  September,   arrived  at  Cadiz,  and  ou  Cadiz  for  Eng- 
the  same  day  sailed  and  departed  from  Cadiz  with  and  under  land' and  2/- 

per  cent.  moie 

convoy  for  England,  in  prosecution  ot  her  said  intended  voyage,  for  convoy 
and  arrived  ;  and  that  afterwards  and  during  the  said  intended  [^FWit'T'L 
voyage  and  before  the  same  could  be  completed,  to  wit,  on  the  29th  KM.  percent,  if 
of  January  1795,  the  said  ship  was  taken  as  prize  by  our  Lord  for  o^e  voyage, 
the   King,  and  was  wholly  lost  to  the  proprietors  thereof ;  by  a»d  arrived, 

,    /  ,J    does  not  enti- 

reason  of  which  the  defendant  became  liable  to  pay  to  the  tie  the  assured. 
plaintiff  the  amount  of  his  insurance,  and  to  return  and  repay  to  ^nikim"""^ 

per  cent,  in 

consequence  of  the  ship's  arrival  merely  in  England  with  convoy  from  Cadiz,  being  afterwards  captured 
before  her  arrival  at  Flushing  :  for  arrived  means  at  the  ultimate  port  of  destination.  Q.-  It  no  interest 
be  averred,  it  is  sufficient  under  the  stat.  19  Gco.  2.  c.  S7.  s.  2.  to  state  that  the  ship  was  foreign  when 
the  policy  was  underwritten  and  the  loss  happened,  without  stating  the  ship  to  be  such  when  th«  risk 
commenced. 

him    *[  397  ] 


3C2 


1803. 


him  8/.  So  agreed  by  the  defendant  to  be  returned  if  the  said 
ship  tailed  from  Cadiz  tcith  convoy  for  England,  and  arrived,  #r. 
To  this  there  was  a  demurrer  and  joinder  :  and  the  following 


ggauut 

LE  MKSU-   were  alleged   as  special   causes  of  demurrer  ;   that  it  is  not  al- 


RIER. 


leged,  nor  does  it  appear  that  the  plaintifl',  or  any  person  on 
whose  behalf  or  for  whose  account  the  insurance  was  made,  had 
any  interest  in  the  said  ship,  nor  what  person  was  interested 
therein.  Nor  does  it  appear  that  the  ship  at  the  time  of  her 
deparl  ing  from  Lisbon,  or  at  the  beginning  of  the  adventure  in- 
sured, was  not  the  property  of  or  belonging  to  the  King  or  any 
of  his  subjects. 

The  case  was  elaborately  argued  in  Trinity  Term  last  by  Giles 
in  support  of  the  demurrer,  and  Holroyd  contra  :  but  the  Lord 
Chief  Justice,  in  giving  judgment,  entered  so  fully  into  the  con- 
sideration of  the  principal  points  on  which  the  arguments  turned, 
that  the  detail  of  them  may  properly  be  dispensed  with.  At  the 
close  his  Lordship  observed,  that  as  the  most  material  point 
would  come  again  under  discussion  in  another  case  of  Gamba  v. 
[  398  ]  Le  Mesurier  (a),  which  stood  in  the  paper  for  argument,  the 
Court  would  postpone  giving  any  opinion  till  they  had  heard 
counsel  in  that  case. 

Lord  ELLENBOROUGH,  C.  J.  now  delivered  the  opinion  of 
the  Court.  This  was  an  action  upon  a  policy  of  insurance 
made  the  llth  of  September  1795,  by  the  plaintiff,  as  agent, 
upon  the  ship  Princess  Louisa  "  at  and  from  Lisbon  to  Cadiz, 
and  at  and  from  thence  to  Flushing."  The  premium  is  stated  to 
be  "  at  and  after  the  rate  of  20  guineas  per  cent.,  to  return  SI. 
<f  per  cent,  if  the  said  ship  or  vessel  sailed  from  Cadiz  with  con- 
"  voy  for  England  ;  and  2/.  per  cent,  more  for  convoy  from 
"  England  to  Flushing;  or  10/.  per  cent,  if  with  convoy  for  the 
"  voyage,  and  arrived."  The  declaration  contains  no  averment 
of  interest  in  any  particular  person  ;  but  alleges  "  that  the 
"  ship  was  not  at  the  time  of  making,  effecting,  or  subscribing 
"  the  policy,  nor  of  the  happening  of  the  loss,  the  property  of  or 
"  belonging  to  the  King  or  any  of  his  subjects."  This  allega- 
tion was  made  in  order  to  take  the  case  of  this  ship  as  far  as  the 
allegation  in  question  is  competent  for  the  purpose,  out  of  the 
provision  of  the  stat.  19  Geo.  2.  c.  37.  s.  1.  whereby  assurance, 
interest  or  no  interest,  "  on  any  ship  belonging  to  his  Majesty  or 
any  of  his  subjects,"  is  prohibited.  It  is  to  be  observed  that 

(«)  Vide  the  next  case,  p.  407. 

this 
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this  allegation  predicates  nothing  as  to  the  property  in  the  ship 
from  the  time  of  the  commencement  of  the  risk  covered  by  the 
policy,  but  only  from  a  subsequent  period,  that  of  effecting  the 
policy  (o).  The  declaration  then  *  states,  that  the  ship  departed 
from  Lisbon,  and  arrived  in  safety  at  Cadiz;  and  afterwards 
departedy/'ow  Cadiz  with  convoy  for  England  in  prosecution  of 
her  voyage,  and  arrived :  but  that  afterwards,  and  before  her 
voyage  could  be  completed,  she  was  taken  as  prize  by  his  Majesty, 
and  wholly  lost.  To  this  count  upon  the  policy  of  assurance 
there  is  a  demurrer,  and  a  joinder  in  demurrer;  and  upon  the 
argumen I  thereof  several  questions  have  been  made.  One  is, 
Whether  any  return  of  premium  be  demandable  under  the  po- 
licy in  the  events  which  have  happened,  of  a  departure  of  the 
ship  with  convoy  from  Cadiz  for  England ;  the  ship  not  having 
afterwards  arrived  at  Flushing,  where  the  voyage  was  to  ter- 
minate ?  Upon  this  point  we  are  of  opinion  that  no  return  of 
premium  is  demandable  within  the  meaning  of  the  policy ;  no 
arrival  at  Flushing,  the  ultimate  port  of  destination,  having  in 
this  case  taken  place.  That  the  words,  "  and  arrived,"  annex  a 
condition  which  over-rides  and  governs  equally  all  the  several 
stipulations  contained  in  the  policy  for  a  return  of  premium  in 
the  events  of  a  sailing  with  convoy  for  the  different  parts  and 
subdivisions  of  the  voyage  ;  that  is  to  say,  the  return  of  8?.  per 
cent,  for  sailing/row  Cadiz  with  convoy  for  England,  and  21. 
per  cent,  more  for  convoy  from  England  to  Flushing,  as  well  as 
to  the  return  of  10/.  per  cent.,  the  sum  total  of  these  several 
returns,  for  a  sailing  with  convoy  for  the  whole  voyage.  By  in- 
verting the  order  of  these  three  different  provisions  respecting 
returns  of  premium,  and  taking  the  last  first,  it  will  place  the 
matter  in  a  clearer  point  of  view.  The  stipulation  about  pre- 
mium and  its  return  will  then  stand  thus ;  at  and  after  the  rate 
of  20  guineas  to  return  10/.  per  cent,  if  the  ship  sail  with  convoy 
for  the  voyage  and  arrives  :  if  from  Cadiz  with  convoy  for 
England,  8/.  per  cent.:  and  21.  per  cent,  more  for  convoy  from 
England  to  Flushing.  In  this  mode  of  arranging  the  provisions 
respecting  returns  of  premium,  the  word  arrived  is  naturally  in 
point  of  construction  carried  forward  and  united  successively 

(a)  Vide  Nantes  v.  Thompson,  2  East,  386.  where  the  averment  was, 
"  that  the  ship  was  not,  at  the  time  of  effecting  the  policy,  nor  of  the 
"  happening  of  the  loss  after  mentioned,  nor  at  any  other  time,  the  pro- 
"  perty  of  the  King,"  and  vide  an  equivalent  averment  in  Cravford  v. 
Hunter,  8  Term  Rep.  14. 

wilh 
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**•       with  each  branch  of  these  provisions,  and  operates  plainly  as  a 
KrTTxi  n    C011(lition  equally  affecting  them  all.     Indeed  it  is  impossible  to 


(i»<iin.st       assign  a  reason  why  the  total  amount  of  the  two  sev  era!  parts  of 
I.i.  Mrsi-   the  premium  thus  divided  and  appointed,  with  reference  to  the 
u  mi.       risks  of  the  two  several  parts  of  the  voyage,  should  be  made  re- 
turnable only  upon  the  event  of  arrival  at  the  end  of  the  voyage; 
and  why  the  several  parts  of  the  premium  should  respectively  be 
made  returnable  on  account  of  the  mere  sailing  with  convoy  for 
the  respective  parts  of  the  voyage,  independent  of  the  same 
event  of  ultimate  arrival :  and  this   too  when  the  underwriter 
should  ultimately  have  derived  no  benefit  from  such  partial  con- 
voy, but  should  still  have  a  total  loss  to  pay. 

Another  point  was  made,  Whether  the  allegation  respecting 
the  property  of  the  ship  shewed  it  to  have  been  foreign  during 
the  whole  period  of  the  risk  insured,  so  as  to  render  the  one 
entire  risk,  in  the  manner  in  which  it  was  insured,  a  valid  sub- 
ject of  insurance  within  the  stat.  19  Geo.  2.  c.  37.  s.  1.?  And 
next,  supposing  the  allegation  in  question  not  to  be  sufficient 
for  that  purpose,  then,  Whether  it  may  not  be  rejected  as  sur- 
plusage ?  which  depends  on  this  question,  viz.  Whether  any 
allegation  on  the  subject  were  at  all  necessary  to  be  made 
on  the  part  of  the  plaintiff,  and  whether  it  were  not  incumbent 
on  the  defendant  to  have  shewn  that  the  property  was  not  in- 
surable  in  virtue  of  the  provisions  introduced  by  that  statute, 
by  analogy  to  the  statute  of  frauds  and  the  cases  on  common 
law  pleadings  which  have  been  cited  as  in  respect  to  that 
statute?  in  other  words,  Whether  the  stat.  19  Geo.  2.  has 
[  401  ]  rendered  any  other  mode  of  declaring  on  the  subject  of  interest 
necessary  than  what  was  usual  and  deemed  sufficient  before  that 
statute  ? 

The  last  and  principal  point  which  was  made  on  the  part  of 
the  defendant,  (assuming  that  the  ship  in  question  has  been 
well  insured  as  a  foreign  ship  without  any  averment  of  interest,) 
was  this,  Whether  an  insurance  upon  ^foreign  ship,  under- 
written gencral/i/  against  capture  by  a  British  subject,  be  a 
valid  insurance,  competent  in  point  of  law  to  charge  such 
Jiritish  underwriter  in  the  event  which  has  happened,  that  is  to 
"  say,  of  a  capture  of  such  ship  by  his  Majesty?  And  inasmuch 
as  we  are  of  opinion  in  favour  of  the  defendant  upon  this  latter 
ground  of  objection  to  the  action,  it  renders  it  wholly  unneces- 
sary for  us  to  consider  the  two  immediately  preceding  questions, 
which  relate  to  the  sufficiency  of  the  allegation  in  the  decla- 
ration 
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ration,  in  respect  to  the  property  in  the  ship,  as  being  foreign, 
and  the  necessity  in  point  of  law  which  the  plaintiff  might  or 
might   not  be  under  to  have  made  any  allegation  at  all  on  the 
subject.     As  to  the  last  ground  of  objection  to  the  validity  of 
this  insurance,    it  immediately  involves  this  question,  and  has 
been  properly  so  argued,  viz.  Whether  an  insurance  made  in 
its  terms  against  capture  generally  can  be   legally  carried  into 
effect,  so  as  to  operate  as  an  indemnity  against  an  act  of  hostile 
capture  on  the  part  of  his  Majesty  and  his  subjects,  in  favour 
of  an  enemy,  (for  such  the  proprietor  of  this  ship  must  be  taken 
to  be  at  the  time  of  the  capture  in  question) ;  the  ship  having 
been,    as  alleged,  taken  as  prize   by  his  Majesty,   and   which 
prima  facie  imports  that  it  was  duly  so  taken?     And  upon  full 
consideration  of  the  subject  we  are  of  opinion,   that  this   last 
ground  of  objection  is  well  founded,    and  that  no  action  can  be 
maintained  upon   this  policy  to   recover  the  loss  in   question. 
A  policy  containing  an  insurance   against  British  capture  eo 
nomine,  would  be  illegal,   and  void  upon  the  face  of  it,  as  being 
directly  and   obviously  repugnant  to  the  interest  of  the  state, 
having  an  immediate  tendency  to  render  ineffectual  to  the  extent 
of  the  indemnity   created   thereby  all   offensive  operations  by 
sea,  adopted  on  the  part  of  his  Majesty  and  his  subjects,  for  the 
purpose   of  weakening  the    strength   and    diminishing  the    re- 
sources of  the  enemy.     And  if  an  insurance  by  a  British  sub- 
ject, made  in  terms,   against  British  capture,  would  be  void,  an 
insurance  indirectly  producing  the  same  effect,    by  the  applica- 
tion afterwards  of  the  general  terms  of  the  insurance  to  the  par- 
ticular event,  (i.  e.)   of  British  capture  which   has   since   hap- 
pened,  must,   we  are  of  opinion,   upon  principle   be   equally 
illegal ;  and  that  no  peril,  the   subject  of  insurance,   can   be 
covered   under  the  generality  of  the  terms  "  capture,"  "  deten- 
"  tion  of  princes,"  or  the  like,  which   could  not,   consistently 
with  law,  be  specifically  insured  against  in  direct  and  express 
terms.     Every  particular,  to  which  the  general  term  is  in  the 
sense  and  meaning  of  the  parties  and  consistently  with  the  law 
applicable,  may  be  considered  as  virtually  comprehended  within 
the  scope  of  such  general   term.      If  therefore  capture  by  a 
British  force  were,  and  consistently  wilh  law  could  be,   meant 
as  one  of  the  risks  insured  against  under  the  word  capture,  we 
may  consider  this  description  of  risk  for  all  purposes  of  con- 
struction as  actually  inserted  in  the  body  of  the  policy  itself; 
but  what  would  be  the  legal  effect  of  a  direct  assurance  against 
VOL,  IV.  X  British 
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1803.  British  capture,  we  have  expressed  already.  Indeed  all  words 
of  similar  generality  with  the  word  capture,  which  are  to  be 
found  in  the  policy,  as  "  arrest  and  Attainment  of  princes" 
"  nil  other  perils,"  &c.  must  be  understood  with  this  exception 
*aml  qualification  annexed  to  them,  (i.e.)  that  the  law  of  the 
country  to  which  the  assurer  belongs  be  not  contravened,  and 
its  essential  interests  prejudiced  by  the  application  of  them  to 
any  particular  case  sought  to  be  covered  thereby ;  for  other- 
wise, as  the  loss  of  enemies'  properly  by  an  act  of  hostility 
on  our  part  might  be  indemnified  to  the  enemy  by  the  one  term, 
so  losses  incurred  by  legal  seizure,  in  the  course  of  a  smuggling 
adventure,  might  be  indemnified  to  the  smuggler  by  the  other  ; 
as  indeed  any  other  description  of  marine  peril  which  might  be 
incurred  in  the  course  of  any  enterprize  whatsoever  of  an  illegal 
nature,  besides  those  already  specified,  might  be  indemnified 
to  the  adventurer  under  the  words  "  other  peril."  Whatever 
opinions  («)  may  heretofore  have  obtained  in  favour  of  the  ex- 
pediency of  allowing  insurance  to  be  made  upon  enemies'  pro- 
perty against  capture,  and  whatever  attempts  may  have  been 
made  to  procure  any  legislative  declaration  or  provisions  in 
support  of  them,  neither  those  opinions,  nor  any  degree  of 
weight,  authority,  and  zeal  with  which  they  were  attended, 
have  gone  the  length  of  producing  one  single  judicial  determi- 
nation in  favour  of  the  legality  of  such  a  practice  :  indeed  its 
legality  never  was  in  anyone  instance  immediately  and  distinctly 
brought  into  judicial  question  and  argument  at  the  periods 
alluded  to,  or  at  any  time  since.  The  practice  has  subsisted 
in  such  extent  as  it  has  hitherto  prevailed  merely  upon  the 
mutual  good  faith  and  confidence  of  the  several  parties  to  such 
contracts.  When  the  objection  is  taken,  as  it  of  late  has  been 
in  several  instances,  it  necessarily  requires  to  be  treated  in  the 

[  404  ]  same  way  as  any  other  question  of  law :  and  consistently  with 
the  rules  of  law  it  appears  to  us  that  the  objection  ought  to  pre- 
vail. A  recent  judgment  of  the  Court  of  Common  Pleas,  in  the 
case  of  Furtado  v.  Rogers,  3  Bos.  fy  Pul.  191.  has  in  substance 
decided  against  the  legality  of  such  a  contract;  in  the  general 
grounds  of  which  judgment  I  entirely  agree.  And  the  full 

(a)  Alluding  to  the  opinions  delivered  in  parliament  upon  the  policy 
of  permitting  insurances  on  enemy's  property,  the  affirmative  of  which 
was  supported  by  Sir  Dudley  llyder  and  Lord  Mansfield,  when  Attorney 
and  Solicitor  General  in  174?. 


consideration 
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consideration  and  discussion  "which  the  point  now  immediately 
before  this  Court,  and  the  authorities  and  principles  connected 
with  it,  then  received  from  Lord  A Ivan  ley,  render  it  unneces- 
sary for  me  to  go  more  at  large   into  the  same  subject  upon  the 
present  occasion.      I  will,  however,  before  I  conclude,  take 
notice  of  one  point  which  was  made  in  argument  in  a  case 
similar  to  the  present,  and  in  which  I  am  next  about  to  pro- 
nounce the  judgment  of  the  Court ;  I  mean  the  case  of  Gamba 
v.  Le  Mesurier ;  and  that  point  was  this  :  that  the  Legislature, 
by  the  provisions  contained  in  the  stat.  34  Geo.  3.  c.  79.  s.  17, 
viz.  "  that  it  should  be  lawful  for  any  person  or  persons,  who 
"  before  the  8th   of  May  1793  had  effected  any  insurance  in 
"  their  own  names  on  any  ship  or  effects  belonging  to  persons 
"resident  in  the  dominions  of  France,  or  within  any  territory 
"  or  place  which   was   on   the   1st  of  January   1794  subject 
"thereto,  or  which  during  the  war  should  be  under  the  govern- 
"  ment  of  France,  for  the   benefit  of  such  persons  so  residing 
"  respectively,"  to  apply  to  the   commissioners  appointed   by 
that  act  to  direct  the  payment  of  any  money  due  by  virtue  of 
such  insurance,  in  such  manner  as  the  commissioners  should 
direct,  and  which  the  commissioners  were  authorized  to  order 
accordingly  ;  and  that  in  case  of  refusal  to  pay  such  money,  it 
should  be  lawful   for  the  persons  in  whose  name  such  insur- 
ance might  have   been  effected,  with  the  leave  of  the  commis- 
sioners, to  bring  am/  action  on  such  insurance,  and   to  recover 
any  money  due  thereon,   any  thing  in   the  said  recited  act  of 
this  present  session  of  parliament  (i.e.  34  Geo.  3.  c.  9.)  to  the 
contrary  notwithstanding  :   and   that  it  should  not  be  pleaded 
to  any  such  action,  that  the  person  or  persons,  for  whose  benefit 
any  such   insurance  was   made,  was  an  alien  enemy :  provided 
that  the  money  which  should   be   recovered  by  means  of  any 
such  action  should  in  all  respects  be  subject  to  the  provisions 
contained  in  the  said  recited  act,  and  that  act.     It  was  con- 
tended, that   the  act  in  question  contemplated  actions  for  in- 
surances effected  by  British  subjects,  in  trust  for  residents  inr 
France  even  during  the  war,  (for  the  period  mentioned  in  that 
act  as  the  allowed    limit  to  such  insurances,  viz.  the  8th  May 
1793,  was  near  two  months  after  the  commencement  of  the  war), 
as  generally  maintainable,   except  for  the  objections  which  that 
act  removed  out  of  the  way,  viz.  the  objection  arising  out  of 
the  prohibition  contained  in  the  5th  sect,  of  the  34  Geo.  3.  c.  9. 
of  paying  money  belonging  to  persons  in  France  :  and  also  the 
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1803.  objection  arising  oot  of  a  provision  in  the  7th  section,  -which 
.,  ~~  ~~  prevented  the  maintenance  of  any  aclion  contrary  to  the  provi- 
u"anist  sious  of  that  act ;  and  also,  the  further  objection  which  might 
LE  M  i>t  -  be  made  by  plea,  (and  which  was  in  fact  made  in  the  then  de- 
pending action  of  Brandon  and  Ncsbit,)  viz.  that  tine  person 
alleged  to  be  interested,  and  for  whose  benefit  the  action  was 
brought,  was  an  alien  enemy  :  in  other  words,  that  by  removing 
the  recent  statutable  impediments  to  the  suit,  and  the  common 
law  objection  to  the  person  of  him  whose  suit  it  in  effect  was,  and 
those  only,  the  Legislature  must  have  considered  no  other  ob- 
jection as  actually  standing  in  the  way  of  the  plaintiff's  right  to 
recover.  And  certain  it  is,  that  the  objection  now  relied  upon, 
^\•/..  to  the  general  nature  of  the  suit  as  founded  upon  a  contract 
which  the  law  will  not  assist  in  carrying  into  effect,  was  not  re- 
moved by  the  provisions  of  that  act;  unless  the  provision,  that 
it  should  not  be  pleaded  to  any  such  action,  that  the  person  for 
whose  benefit  such  insurance  was  made  was  an  alien  enemy, 
could  be  construed,  (which  in  furtherance  of  the  intention  and 
object  of  the  Legislature  on  this  head  it  perhaps  might  have 
been,)  as  going  the  length  of  providing,  that  the  hostile  situa- 
tion of  the  party  interested,  and  any  contravention  of  law  by  the 
insurances  in  question  arising  out  of  that  circumstance,  should 
not  have  the  effect  of  barring  the  plaintiff's  right  to  recover 
thereupon,  [f  however  these  words  cannot  receive  a  construc- 
tion in  this  extent,  the  consequence  certainly  is,  that  the  Legis- 
lature iu  the  instance  in  question  defectively  provided  for  the 
right  of  suit  it  meant  to  give,  by  not  removing  all  the  impedi- 
ments which  then  stood  in  its  way ;  a  construction  certainly 
more  Justin  point  of  law,  and  more  true  in  point  of  fact,  as  ap- 
plied to  the  actual  intentions  of  the  Legislature  upon  the  subject, 
than  that  construction  is,  by  which  the  Legislature  is  to  be  sup- 
posed to  have  altered  the  law  in  a  matter  which  so  extensively 
affects  the  interests  of  the  country,  as  the  allowing  its  subjects 
to  indemnify  its  enemies  from  loss  arising  from  capture  by  its 
cruizers,  and  to  have  declared  indirectly  that  insurances  made 
for  the  protection  of  enemies'  property  should  be  a  valid  subject 
of  action  in  a  court  of  law.  We  are  of  opinion  therefore  that 
this  last  objection  also  is  unfounded,  and  that  there  ought  to  be 
judgment  for  the  defendant. 

Judgment  for  the  Defendant. 
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GAME  A  and  Another  against  LE  MESURTER. 

HPHIS  was  an  action  upon  a  policy  of  assurance,  dated  18th  of  An«»der- 

September  1792,  upon  the  goods  on  board  the  ship  JEole  at  French  proper- 
and  from  St.  Domingo  to  Dunkirk,  to  recover^a  loss  bv  capture.  ly  in  t!me  °* 

e  .  peace  is  not 

At  the  trial  before  Lord  Ellenborough  C.  J.  at  the  sittings  in  liable  ibr  a  loss 
London  after  Hilary  term  1803,  the  jury  found  a  verdict  for  the  captur^by  UK: 
plaintiffs  subject  to  Ihe  opinion  of  this  Court  upon  the  following;  King's  ships 

'    during  host4!i- 
ties  which  com- 


The  plaintiffs  on  the  18th  of  September  1792  caused  theinsur- 
ance  in  question  to  be  made  on  the  ship  Mole,  and  on  any  kind   Britain  and 
of  goods  and  merchandizes  on  board.  The  defendant  subscribed 


the  policy  for  200/.  on  the  goods.     On  the  16th  of  October  1792  H'CJ  being 
the  ship  begun  to  take  her  loading  on  board.     From  the  time  of  terminated 

the  insurance  until  the  loss  hereinafter  mentioned  the  plaintiffs  Pnor  to  Reac- 

tion brougUt. 

were  owners  of  the  ship,  and  interested  in  the  cargo  beyond  the 

amount  of  the  sum  insured.  At  the  time  the  policy  was  effected, 

and  from  thence  until  the  action  was  commenced,  the  plaintiffs 

were  French  subjects,  merchants  and  partners,  resident  at  Dun- 

kirk in  France,  which  country,  when  the  policy  was  effected,  was 

in  amity  with   this  kingdom,  and  remained  so  until  February 

1793,  at  which  time  hostilities  broke  out  between  this  kingdom 

and  France.     The  ship  Mole  with  her  cargo  on  board  remained 

in  good  safely  at  St.  Domingo  until  the  29th  of  September  1793, 

when  the  ship  and  her  cargo  were  captured  by  three  British  fri- 

gates, and  were  afterwards  regularly  condemned  in  the  Court  of 

Admiralty  as  prize  to  the  British  force.     At  the  time  this  action 

was  commenced  this  country  was  again  in  amity  with  France.      [  408  ] 

On  the  3d  of  May  1795,  his  Majesty  granted  a  licence  to  Messrs. 

Ilourdieu,  authorising  them  to  receive  from  the  underwriters  on 

this  policy  the  money  for  which  they  had  subscribed  ;  and  this 

action  was  brought  under  the  direction  of  Messrs.  Bourdieu,  the 

plaintiffs'  agents.     The  question   for  the  opinion  of  the  Court 

was,  Whether  the  plaintiffs  were  entitled  to  recover  in  this  ac- 

tion?    If  the  Court  should  be  of  opinion  that  they  were,   a  ver- 

dict was  to  be  entered  for  the  plaintiffs  ;  if  not,  then  a  nonsuit 

was  to  be  entered.     Either  party  was  to  be  at  liberty  to  turn  this 

ease  into  a  special  verdict. 

X  3  This 
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This  case  was  argued  with  great  ability  in  this  term  by  C. 
Warren  for  the  plaintiffs,  and  Best  Serjeant  for  the  defendant. 
But  as  the  arguments  were  of  the  same  general  nature  as  those 
commented  upon  in  the  judgment  delivered  in  the  last  case, 
some  of  which  arguments  were  particularly  noticed  by  the  Lord 
Chief  Justice  as  having  been  urged  by  the  counsel  for  the  plain- 
tiffs in  this  case,  the  same  reason  which  was  there  given  for  the 
omission  of  the  arguments  at  the  bar  will  suffice  to  excuse  me  for 
not  repeating  them  here.  The  cases  are  all  collected  in  the 
report  of  Furtado  v.  Rogers,  3  Bos.  fy  Pitl.  191. 

Lord  ELLENBOROUGH  C.  J.   now  delivered  the  opinion  of 
the  Court. 

This  was  an  action  upon  a  policy,  effected  by  French  subjects 
before  the  rear  which  broke  out  in  1793,  upon  the  ship  sEoleand. 
Ler  cargo,  which  were  captured  afterwards  during  the  war.  The 
action  was  brought  during  the  period  in  which  amity  was  restored 
between  the  two  countries.  This  action,  for  the  reasons  already 
given  in  the  case  of  Kellner  v.  Le  Mesurier,  we  are  of  opinion 
is  not  maintainable.  It  was  in  the  course  of  the  argument  in  this 
case  on  the  part  of  the  plaintiff,  that  the  point  was  made  by  Mr. 
Warren,  on  the  construction  and  effect  of  the  statutes  34  G.  3. 
c.  9,  &  79,  as  recognizing  the  right  to  maintain  this  species  of 
action  :  upon  wnich  I  have  observed  already.  The  other  grounds 
upon  which  he  principally  rested  his  arguments  for  the  defendant 
have  not  induced  us  to  alter  the  opinion  we  formed  on  the  hearing 
of  the  former  case ;  for  it  by  no  means  follows  that  an  action  can 
be  maintained  on  acontract  detrimental  to  the  interests  of  the  state, 
because,  until  a  particular  statute  was  made  to  prohibit  ransom 
bills,  actions  were  in  fact  maintained  on  such  bills  ;  for,  as  was 
observed  at  the  bar,  at  the  time  when  such  contracts  were  allowed 
to  be  sued  upon,  it  was  supposed  that  the  interests  of  the  country 
were  rather  advanced  than  prejudiced  by  them.  And  as  to  the 
argument,  built  upon  the  supposed  case  of  a  contract  made  before 
a  war  to  supply  an  alien  with  a  certain  number  of  ships  or  certain 
quantities  of  goods  after  a  war,  it  does  not  appear  to  us  to  have 
any  bearing  on  the  question  ;  for  such  contract  would  not  have 
any  tendency  to  assist  the  enemy  by  indemnifying  him  against 
the  reprisals  of  this  country,  unless  the  supply  of  ships  or  goods 
were  to  depend  on  the  losses  which  he  might  happen  to  sustain 
during  the  war  :  in  which  case  the  same  objection  would  hold 
as  that  which  prevents  an  insurance  during  the  war;  for  it  differs 

only 
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only  in  degree  whether  an  enemy  be  indemnified  during  a  war  1803. 
for  the  losses  he  sustains  in  consequence  of  it,  or  whether  he  re- 
ceive a  compensation  for  those  same  losses  after  the  determina-  ,  VIB  f 
tion  of  the  war  ;  in  both  cases  the  loss  will  at  one  time  or  another  against 
fall  on  the   country  of  which  the  insurer  is  a  subject,    and  the  LE  MESU-J 
enemy  will  during  the  war  receive  either  means  or  encouragement  ^\^"-\ 
from  his  losses  being  in  the  one  case  compensated  as  they  shall  *•           •" 
happen,  and  in  the  other,  from  his  prospect  of  indemnity  at  last. 

A  nonsuit  to  be  entered. 


BRANDON  against  CURLING.  .. 

Nov.  28th. 

THIS  action  was  brought  against  the  defendant  as   an  un-  An  insurance 
...  .  .  /.  .  ,         ,  .       on  goods  from 

derwnter  on  a  policy  ot  insurance  on  goods  in  the  ship  London  \oEoy- 


Greyhound,  warranted  an  American   ship,  on  a  voyage  at  and 
from  London  to  Bayonne;  and  the  loss  was  stated  to  have  arisen  board  a  neutral 
by   seisure  and  detention.     At   the   trial   before  Lord  Ellen-  tSSSSSS 
borough,  at  the  sittings  after  Hilury  term  1803,   a  verdict  was  oi  Frenchmen 
found  for  the  plaintiff  for  194/.  15s.,«ubject  to  the  opinion  of  the  ctorationrf 
Court  on  the  following  case.  Jwee'nG?  ***" 

The  plaintiff,  being  a  merchant  residing  in  London,  in  the  lat-  Britain  and 
ter  end  of  the  year  1792  received  orders  from  the  persons  aver-  fra0"ted  after- 
red  to  be  interested  in  the  goods  insured,  resident  at  Bayonne  wards,  cannot 
in  France,  to  purchase  and  ship  for  their  account,  on  commis-  against'tiife  un- 
sion,   sundry  East  India  piece  goods,    which  he  accordingly  <lerwritcr  eve»» 

.          .  /      .,  rr,,  ,  .          ,  ,      .,         ,    .  °.;L  after  the  resto- 

purchased  for  them.     Ihese  goods  were  shipped  by  tlie  plaintiff  ration  of  peace, 

on  board   the  ship  in  question,  (being  a  general  ship)  in  the  J°  Jebco™r  tau 

port  of  London  in  January  1793  ;  and   on  the  4lh   of  February  ofaco-beiiiger- 

1793  the  bills  of  lading  were  signed  by  the  captain,  and  on  the  sta'tcdTo  f>c  an* 

following  day  were  forwarded  by  the  plaintiff  to  the  consignees  «%)daringth« 

of  the  goods  at  Bayonne,  for  whom  the  same  had  been  purchased  insurance'  on 

and  shipped,  accompanied  by  invoices  thereof.     On  the  4th  of  *lle"  $™f£"y 

February  1793  an  order  of  council  of  that  date  was  signed,  and  subject  must 

be  understood 
•with  this  im- 

plied exception,  that  it  shall  not  extend  to  cower  any  loss    happening  during  the  existence  oj  kttotilitiet 

between  thi1  respective  countries  of  the  assured  and  the  assurer. 

X  4  on 
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the  Oth  was  published  in  the  Gazette,  which,  after  re- 
citing "  that  his  Majesty  had  received  intelligence  that  some 
ships  belonging  to  his  subjects  were  detained  in  the  French 
ports,  ordered  that  no  ships  belonging  to  any  of  his  Majesty's 
subjects  should  be  permitted  to  enter  and  clear  out  for  any  of 
the  ports  of  France,  or  for  the  ports  of  any  country  occupied  by 
the  armies  of  France,  until  further  orders  ;  and  that  a  general 
embargo  or  stop  be  made  of  all  French  ships  then  within,  or 
which  hereafter  should  come  into  any  of  the  ports  of  Great 
Britain,  together  with  all  persons  and  effects  on  board  the  said 
ships  ;  but  that  the  utmost  care  be  taken  for  the  preservation 
of  the  cargoes  on  board  any  of  the  said  ships,  so  that  no  damage 
or  embezzlement  whatsoever  be  sustained."  The  policy  was 
subscribed  by  the  defendant  on  the  21st  of  January  1793.  On 
the  llth  of  February  1793  the  said  ship  sailed  from  London  for 
Bayonne:  the  captain  having  first  done  at  London  every  thing 
necessary  by  law  and  the  practice  of  the  custom-house  to  enable 
her  to  sail  from  London,  with  an  intention  of  going  to  Bayonne. 
On  the  13th  of  February  1793  she  arrive'd  at  Gravesend,  and 
on  the  following  day  the  captain  received  from  the  searchers' 
office  there,  according  to  the  ordinary  and  usual  course,  the 
cocquet  and  other  papers,  which  are  always  transmitted  from 
the  custom-house  in  London  to  Gravesend,  for  the  purpose  of 
being  there  delivered  to  the  captains  of  ships  sailing  upon  out- 
ward voyages,  and  the  ship  immediately  afterwards  sailed  from 
Gravesend  for  Bayonne.  The  order  of  council  for  the  declara- 
tion of  hostilities  between  Great  Britain  and  France  was  signed 
by  his  Majesty's  privy  council  on  the  llth  February  1793,  and 
on  the  following  day  was  received  by  the  commissioners  at  the 
custom-house  in  London.  The  order  of  council  declaring  hos- 
tilities against  France  was  published  in  the  London  Gazette  on 
the  12th  of  February.  In  the  latter  end  of  February  the  cap- 
tain was  under  the  necessity  of  putting  into  Port  Passage  in 
Spain,  and  before  he  could  prosecute  his  voyage  to  Bayoniie, 
the  cargo  was  seized  by  officers  acting  under  the  authority  of 
the  king  of  Spain,  and  afterwards  condemned  as  prize.  The 
ship  was  American,  as  warranted  ;  and  the  persons  interested  in 
the  cargo  were  French  subjects  resident  at  Bayonne  at  the  time 
the  goods  were  ordered,  purchased,  and  shipped,  and  also  at  the 
time  the  ship  sailed  on  the  voyage,  and  at  the  time  of  the  cap- 
ture. The  question  for  the  opinion  of  the  Court  was,  Whether 
the  plaintiff  were  entitled  to  recover  in  this  action  ?  if  the  Court 

should 
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should  be  of  opinion  that  the  plaintiff  was  entitled  to  recover,        1803. 
the  verdict  to  stand  ;  if  not,  then  a  nonsuit  to  be  entered. 

The  case  was  argued   on  a  former  day  in  this  term,  when        ^^ain&t* 
many  of  the  arguments  adduced  in  the  two  last  cases  were  again    CURLING. 
urged.  But  it  will  be  sufficient  to  advert  to  the  principal  grounds 
upon  which  this  case  was  attempted  to  be  distinguished  from 
those. 

Giles,  for  the  plaintiff,  first  referred  to  the  dates  of  the  case, 
to  shew  that  the  contract  was  legal  at  the  time  it  was  made,  the 
policy  having  attached  in  January  1793,  at  which  time  the 
property  of  the  goods  was  vested  by  the  shipment  in  the  assured, 
by  whose  order  and  at  whose  risk  they  were  shipped ;  and  the 
embargo  not  taking  place  till  the  9th  of  February,  nor  hostili- 
ties declared  till  the  12tb  :  And  then  contended  that  the  Court 
of  C.  B.  in  Furtado  v.  Rogers  (a),  did  not  proceed  upon  the 
ground  that  the  contract  of  insurance  which  was  valid  in  its  [  413  ] 
inception,  (having  been  made  like  the  present  in  the  time  of 
peace),  was  vacated  by  the  commencement  of  hostilities  be- 
tween the  countries  of  the  assured  and  insurer;  but  that  the 
contract  itself  must  be  so  expounded  as  to  exclude  the  particu- 
lar occasion  of  the  loss  in  that  case,  which  was  by  British  cap- 
ture :  it  not  being  competent  to  any  subject  to  enter  into  a 
contract  to  indemnify  another  against  the  acts  of  his  own  state  : 
and  therefore,  says  Lord  Alvanley,  in  delivering  the  judgment 
of  the  Court  in  that  case,  "  the  law  infers  that  the  contract  con- 
"  tains  an  exception  of  captures  made  by  the  government  of 
"  his  own  country."  [Lord  El/enboroitgh  C.  J.  Is  it  not  as 
much  an  implied  exception  in  the  contract  to  exclude  captures 
by  the  ally  of  the  British  government?]  That  question  cannot 
be  raised  in  this  case,  because  the  fact  of  Spain  being  then  an 
ally  of  Great  Britain  is  not  stated.  The  question  then  is  re- 
solvable into  this,  whether,  supposing  the  contract  were  legal 
at  the  time  it  was  made,  a  loss  happening  by  a  peril  of  the  sea, 
or  any  other  than  by  a  hostile  act  of  our  own  state,  or  even  of 
its  ally,  be  not  recoverable  in  time  of  peace,  when  the  plea  of 
alien  enemy  cannot  be  interposed  to  stay  the  action,  nor  any 
objection  be  raised  on  account  of  trading  with  an  enemy  ?  Now 
the  very  form  of  the  plea  of  alien  enemy,  which  was  resorted 
to  in  the  former  action  of  Brandon  v.  Nesbitt  (6)  upon  the  same 
policy,  shews  that  war  of  itself  does  not  vacate  an  antecedent 

(a)  3  Bos.  4-  Put.  1 91.  (b)  6  Term  Rep.  23.  S 

contract 
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1803.  contract  made  with  an  alien  enemy  before  the  breach  with  his 
country,  *  because  it  is  only  in  stay  of  the  remedy  and  not  in  bar 
of  the  contract.  Almost,  the  declaration  of  war  only  subjected 


CI/KLING.  the  goods  of  the  enemy  to  seizure  ;  and  had  they  been  seized 
*[  414  j  by  the  King's  authority,  the  underwriters  would  not  have  been 
liable,  because  such  a  seizure  is  not  a  peril  within  the  policy. 
But  the  plaintiff  was  not  under  any  imperative  obligation  to 
seize  them,  without  a  special  authority,  even  if  he  had  the  op- 
portunity of  doing  so.  Neither  could  be  have  stopped  them  in 
transitu  without  the  assent  of  the  American  captain,  who  before 
the  declaration  of  hostilities  had  signed  the  bills  of  lading  which 
bound  him  to  deliver  to  the  consignees  in  France.  Nor  can 
this  be  deemed  to  be  a  policy  to  cover  a  trading  with  the  enemy, 
so  as  to  bring  the  case  within  the  principle  of  Potts  v.  Bell  (a)  ; 
for  the  property  in  the  goods  vested  in  the  consignees  upon 
the  shipment  (6),  which  was  before  the  war :  and  it  does  not 
militate  against  public  policy  for  a  subject  during  hostilities 
to  obtain  payment  from  an  alien  enemy  of  a  debt  ante- 
cedently due. 

R.  Carr,  contra,  relied  principally  on  the  ground  that 
though  the  shipment  were  made  before  hostilities  declared,  the 
goods  were  exported  afterwards ;  which  constituted  either 
a  trading  with  the  enemy :  which  being  illegal  the  in- 
surance to  cover  it  must  also  be  illegal  within  the  case  of 
Potts  v.  Bell  (a);  or  it  was  a  direct  insurance  of  enemy's 
goods,  which  was  equally  illegal.  It  matters  not  whether  the 
contract  be  illegal  ab  incipio,  or  become  so  afterwards  by  the 
act  of  the  state :  in  neither  case  can  it  be  enforced.  After  the 
[  415  ]  declaration  of  hostilities,  it  was  the  duty  of  the  plaintiff  to 
have  done  every  thing  in  his  power  to  seize  the  goods  or  stop 
the  sailing  of  the  ship  ;  he  ought  at  least  to  have  done  every 
thing  in  his  power  to  seize  the  goods  or  stop  the  sailing  of 
the  ship  ;  he  ought  at  least  to  have  given  notice  to  the  govern- 
ment. He  had  an  opportunity  of  doing  so  from  the  llth  to 
the  14th  before  the  ship  left  Gravesend,  during  which  time  she 
was  not  cleared  nor  documented.  And  he  cited  the  cases  of  the 
Einigheid  in  March  1795,  before  the  Privy  Council,  that  of 
the  Fortuna  in  June  1795,  and  that  of  the  Fretden  in  February 

(«)  8  Term  Rep.  548.         (6)  Vide  Coxe  v.  Harden,  ante  211. 

the 
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the  same   year,    referred  to    in    the   case   of  the    Hoop  («),        1803. 
where,  though  the  shipments  were  legal,  the  exportation  being 
after  notice  of  hostilities  commenced  was  deemed  illegal.     And 


said  that  this   being  enemy's  property  at  the  time  of  the  ship's    CURLING. 
sailing,  the  case  fell  directly  within  that  of  Bristow  v.  Towers 
(b).     And  he  referred  to  an  opinion  delivered  in  Valin  (c),  to 
shew  the  impolicy  and    incongruity  of  insuring  enemy's  pro- 
perty. 

Giles,  in  reply,  said  that  the  cases  hitherto  had  only  esta- 
blished that  a  subject  could  not  make  a  contract  with  an  alien 
enemy,  but  not  that  he  might  not  execute  one  made  with  him 
before  he  became  such.  That  the  question  as  to  the  period  of 
exportation  had  no  connexion  with  the  commencement  of  the 
risk  on  the  policy,  which  attached  from  the  loading  of  the 
goods  on  board  at  London ;  and  the  act  of  the  ship  leaving 
Gravesend  was  one  in  which  the  plaintiff  had  no  concern.  The 
clearance  was  at  the  custom-house  in  London,  though  the  docu- 
ments, which  were  the  evidence  only  of  that  clearance,  were 
not  sent  till  the  ship  arrived  at  Gravesend.  That  the  cases  cited  [  416  J 
from  the  Admiralty  Reports,  were  where  the  goods  seized  were 
claimed  by  the  British  merchants  who  shipped  them,  as  their 
property;  and  the  ground  of  condemnation  by  the  prize  court 
was,  that  they  had  not  done  all  in  their  power  to  resume  pos- 
session of  the  property  again  after  the  consignees  were  known 
to  be  enemies. 

Lord  ELLENBOROUGH  C.  J.  at  the  close  of  the  argument 
said,  that  as  this  case  seems  to  range  itself  within  the  same  prin- 
ciple as  the  antecedent  ones  which  were  then  under  considera- 
tion, the  Court  would  dispose  of  them  all  at  the  same  time. 

Lord  ELLENBOROUGH  C.  J.  now  delivered  the  opinion  of 
the  Court.  This  is  the  case  of  a  policy  of  assurance  on  goods, 
purchased  on  account  of  certain  Frenchmen,  and  shipped  for 
their  benefit  on  board  the  Greyhound,  an  American  ship,  be- 
fore, and  actually  exported  after  the  declaration  of  hostilities 
between  the  countries  of  Great  Britain  and  France,  in  Febru- 

(a)  1  Rob.  Adm.  Rep.  210,  2J2, 213.        (6)  6  Term  Rep.  35. 
(c)  Valin.  on  Insur.  Ordin.  3d  part,  32. 
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1803.  ary  17D3  :  and  the  question  is,  Whether  a  policy  of  assurance 
on  goods,  effected  in  the  usual  terms  by  the  plaintiff,  a  British 
subject,  under  orders  from  the  French  subjects,  who  are 

CURLING,  averred  to  be  interested  therein,  and  underwritten  by  the 
defendant,  a  British  subject,  be  an  insurance  valid  and  effec- 
tual in  point  of  law  for  the  purpose  of  covering  such  goods  in 
the  course  of  their  exportation  and  transit  from  Great  Britain 
to  Bayonne  in  France,  in  the  event  which  has  taken  place  of  a 
war  between  the  two  countries  ?  And,  having,  in  the  judg- 
ments recently  given  by  us  in  the  cases  of  Kellner  v.  Le  Me$u~ 

[  417  ]     rier,   and   Gamba  v.  Le  Mesurier,    declared  our  opinion,  that 
the  general  terms  of  insurance  against  capture  are  to  be  under- 
stood  as  virtually  containing   an  exception  of  such  captures  as 
might  eventually  be  made  by  his  Majesty  and  his  subjects,  and 
against  which  a  British  subject  could  not  consistently  with  his 
public  duty  insure  in  direct  terms,  it  follows  as  a  consequence 
of  the    same   principle,  that  wherever  the   generality   of  the 
•    terms  of  assurance  might  in  their  actual    application  to  the 
covering  of  any  particular  risk  produce,  if  effect  were  given 
to  them  in  their    extended  sense,   a  similar  contravention  of 
public  interest,  the   insurance  must  be   construed   in  such  a 
manner  as  to  exclude  the  particular  event  or  peril  which  could 
not,  for  the  reason  above  mentioned,  be  so  made  the  subject 
of  a  legal   insurance  in  direct  terms  by  a  British  underwriter. 
So  that  where  the  insurance  is   upon  goods  generally,    a  pro- 
viso to  this  effect   shall  in  all  cases  be  considered  as  engrafted 
therein,   viz.    "  Provided  that   this  insurance  shall  not   extend 
"  to    cover  any   loss    happening    during    the    existence   of  hos- 
"  tilities   between    the    respective   countries  of  the   assured   and 
"  assurer."     Because  during  the  existence  of  such   hostilities 
the  subjects    of   the  one  country  cannot  allowably  lend  their 
assistance  to  protect  by  insurance  the  property  and  commerce 
of  the   subjeots  of  the  other.     And    in  like  manner,  and  upon 
similar   principles  of  public   policy,    the  risk   of  detention  of 
princes,  fyc.  must  be  understood  to  be  restrained  and  qualified 
by  an  implied  proviso,  "  that  it  shall  not   extend  to  cover  any 
11  loss   happening  in  t/ie  course    of  any    contraband  adventure, 
"  in  which    the  goods  would    become    liable  to  seizure  as  for- 
"  Jelled  by  the  laws   of  the   country."     More  instances  might 
be  put  of  similar  implied  exceptions  which  may  arise  out  of  the 

[  418  ]     general  terms  of  this  contract,  but  these  are  sufficient  for  the 
present  purpose.     Inasmuch  therefore  as  the  loss  now  in  ques- 
tion 
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tion  comes  within  the  immediate  scope  and  terms  of  that  provi-       1803. 

sion  which  we  consider  as  necessarily  to  be  implied,  in  respect 

to  the  eventual  existence    of  hostilities  between  the  respective         a*.    , 

countries  of  the  assured   and    the    assurer,  we  are  upon  this 

ground  of  opinion  that  the  plaintiff  is  not  entitled  to  recover,  but 

that  a  nonsuit  should  be  entered. 

The  Plaintiff  nonsuited. 


• 


*  SHORT,  on  the  Demise  of  GASTRILL,  WidoTt,  against  Monday,    . 

0  ,    A  Nov.  28th. 

SMITH  and  Another. 

TN  ejectment  for  certain  premises  in  Gloucestershire,  tried  by  Where  one  de- 
consent  before   Lord  Ellenboroiigh  C.  J.  at  the  Sittings  at  two  trustees  in 
Westminster,  a  verdict  was,  by  the  direction  of  his  Lordship,  trust  for  cer- 

J  tain  purposes 

found  for  the  plaintiff,  which  the  defendants  were  to  be  at  by  a  will  duly 
liberty  to  move  to  set  aside  without  costs  :  and  on  a  motion  so  attested1  and 
made,  the  Court  directed  the  facts  to  be  put  into  the  form  of  he  afterwards 
a  special  case  for  their  opinion;  when  they  appeared  to  be  as  na 


fallows:  those  trustees 

The  lessor  of  the  plaintiff  was  heir  at  law  of  Thomas  Carwar-  the  names  of 
dine,  who  at  the  time  of  making  his  will  as  after  mentioned  and  two  others, 

leaving  the  ge- 

at  his  death  was  seised  in  fee  of  the  premises  in  question,  and  nerai  purposes 

of  which  the  defendants  at  the  time  of  bringing  the  action  were  akeroMhou  "i» 

tenants  in  possession.     On  the   27th   of  August  1795  Thomas  varying  in  cer- 

Canoardine  duly  made  and  published  his  will,   executed  and  at-  iars;anddid 

tested  so  as  to  pass  real  estates,  by  which  will  the  premises  in  not  r<:Pab,lls,h. 

,-,.,,  T1  ,     l»s  will  :  held 

question  were  expressed  to  be  given  to  John  bpitlman  and  La-  that  his  intent 

ward  Aldridge.   So  much  of  the  will  as  is  printed  in  the  common  oni^^orevoke' 

Roman  letter  is  a  copy  of  it  in  its  original  state  as  so  published  by  thesubsti- 

and  attested.     The  testator  afterwards  made  several  alterations  the^good"!^ 

in  the   will,  and   among  others  struck  out  the  name  of  John  visc  to  other 

o-j*  i*  i          it  />   T  wn       i         t    r  i       trustees,  as 

bpillman,  and   introduced  the  names  of  James  Wood  and  John  such  new  de- 


Adey,  and  did  not  afterwards  republish  his  will.     The  parts  ^ 
which  were  struck  out  by  the  devisor  are  printed  within  crot-  want  of  the 


proper  requ- 
sites of  the 


statute  of  frauds,  it  should  not  operate  as  a  revocation  ;  or  at  most  it  could  only  operate  as  a  revocation 
pro  tanto,  as  to  the  trustee  whose  name  was  obliterated  ;  leaving  the  devise  good  as  to  the  old  trustee 
whose  name  was  retained. 

chets     *[  419  ] 
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chets  in  the  old  black  letter ;  the  words  added  by  him  are  in 
SKORT  d  italics.  After  directing  the  payment  of  his  debts  and  fnneral 
GASTKEJ.L  expences,  the  devisor  proceeded  thus;  "I  do  hereby  give, 
devise,  and  *  beqnenth  all  my  real  and  personal  estates  and 
effects  of  what  nature  and  kind  soever  and  wheresofcver  which 
I  shall  be  possessed  of,  interested  in,  or  entitled  onto  or  in  re- 
version at  the  time  of  my  death,  to  [Jofjtl  €?pillttian,  #>CtU.] 
James  Wood,  Esq.  Banker,  of  the  City  of  Gloucester,  and 
Edward  Aldridge  of  Bisley  in  the  county  of  Gloucester, 
Brewer ;  and  Mr.  John  Adey  of  the  city  of  Gloucester,  Pin- 
maker,  or  their  heirs  or  assigns,  whom  I  nominate,  constitute, 
and  Appoint  my  executors  of  this  my  last  will  and  testam"t 
upon  trust  as  follows  ;  my  will  and  desire  is,  my  sister  Sarah 
Gastrill  shall  have  only  one  shilling  for  her  unnatural  and  illi- 
beral behaviour  towards  me.  I  give  and  bequeath  to  my  house- 
keeper Betty  Tombs  the  house  I  now  live  in  (the  pew  in  the 
church  .to  go  with  the  house)  for  the  term  of  years  which  are  to 
come,  and  full  power  to  renew  in  her  own  name  with  the  dean  and., 
chapter  of  Gloucester.  I  also  give  her  all  fixtures,  standards, 
together  with  all  my  household  goods  and  chattels,  viz.  all  my 
linen,  plale,  &c.  &c.  (except  my  tankard,  &c.)  I  also  give  and 
bequeath  her  for  her  faithful  services  200/.  of  principal  money 
on  Mr.  Jeiferies  estate  at  Minsterworlh,  and  JO/,  to  bay  her 
mourning.  I  will  and  order  my  executors  before  mentioned, 
or  their  heirs  or  assigns  on  the  trust  aforesaid,  to  sell  all  my 
estate  at  Sandhurst,  both  freehold  and  leasehold,  for  the  most 
money  they  can  get,  as  soon  as  they  can  conveniently  after  my 
decease ;  after  all  expence  attending  the  sale  be  paid,  the  money 
arising  from  such  sale  to  be  distributed  in  six  shares  among 
my  first  cousins,  &c.  (no  alteration  was  made  in  any  of  these 
bequests.)  I  also  give  and  bequeath  all  my  estate,  house,  and 
lands,  lying  and  being  in  the  hamlets  of  St.  Michael  and  St. 
Mary  near  the  city  but  in  the  county  of  Gloucester,  to  the  law- 
[  421  ]  ful  children  of  my  executor  and  first  cousin  Mr.  Aldridge  of 
Bisley  in  the  said  county,  (both  freehold  and  Leasehold)  their 
heirs  and  assigns  for  ever,  when  they  attain  the  age  of  21  years  ; 
subject  nevertheless  to  the  following  conditions  ;  to  be  paid 
out  of  tire  abovementioned  premises.  I  further  give  and  be- 
queath to  my  housekeeper  Betty  Tombs  an  annuity  of  [^£0n 
IPOUtltlSi]  Twenty  Pounds  per  year,  payable  half  yearly  out  of 
the  last  mentioned  estate  for  her  natural  life.  1  give  and  be- 
queath to  the  churchwardens  of  the  parish  of  St.  Michael's  (for 

the 
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the  time  being)  the  interest  of  50/.  issuable  and  payable  out  of 
the  freehold  lauds  before  mentioned  for  ever,  to  be  given  to 
ten  poor  widows  or  householders  of  good  report  not  receiving 
alms  yearly  on  the  twenty-first  day  of  March,  and  every  suc- 
ceeding twenty-first  day  of  March   for  ever.     Poor  residing  in 
Barton  Street  five  shillings  each,  part  in  the  city  and  part  in 
the  hamlet.     I  give  and  bequeath  out  of  my  rents  and  cash  in 
Land    twenty  pounds  to  the  governor  of  the  Gloucester  Infir- 
mary towards  that  charitable  institution.     And  I  give  and  be- 
queath to   Elizabeth  Tarling,  niece  to  my  housekeeper  Betty 
Tombs,  five  guineas,  to  be  paid   at  my  decease,  and  a  moiety 
or  half  part  of  ttco  hundred  pounds  I  left  her  aunt  on  the  other 
sheet.     I  appoint  my  executor  and  trustee  Mr.  Aldridge  my  re- 
siduary legatee.     My  further  will  is,  that  my  executor  [Q^f. 
^PlHtTlftn]  James  Wood,  Esq.  and  Mr.  John  Adty,  Pin-maker, 
shall  take  ten  pounds  each  of  lawful  monies  to  [f)J3i]  their  own. 
use,  as   some   acknowledgment  for  [f)i0]  their  trouble.     My 
desire  is,  my  executor  Mr.  Aldridge  to  take  to  his  own  use  my 
tankard,  my  watch,  and  two  sets  of  silver  shoe  and  knee  buckles, 
immediately  after  my  interment,  with  my  wearing  apparel,  to 
be  given  to  my  first  cousins  George  and  Richard  Hill.     Lastly, 
I  do  hereby  revoke  all  former  and  other  wills  by  me  at  any  time 
heretofore  made,  and  do  declare  this  my  last  will  and  testament. 
In  witness  I  the  said  Thomas  Carwardine  have  hereunto  set  my 
hand  and  seal  this  27th  day  of  August  1795."     (The  signature 
and  seal  of  the  devisor  and  the  attestation  of  the  witnesses  were 
in  the  usual  form.) 

The  testator  on  the  21st  of  October  1798  wrote  a  codicil  at 
the  bottom  of  his  will,  of  which  the  following  is  a  copy : 
"  Item,  if  it  should  so  happen  that  my  first  cousin  Mr.  Thomas 
Drake  survive  me,  I  desire  he  may  be  paid  five  guineas  to  buy 
mourning.  T.  C.  The  additional  annuity  [making  twenty 
pounds]  to  Betty  Tombs  ;  and  the  interlining,  appointing  the 
moiety  or  half  part  of  200/.  to  Elizabeth  Tarling  (mentioned  in 
the  former  part  of  this  will)  was  done  21st  October  1798,  by  me, 
Thomas  Carwardine,  testator."  On  the  23d  of  July  1799,  the 
testator  wrote  another  codicil  or  memorandum  at  the  bottom  of 
his  will  as  follows  :  "  With  Mr.  Ed.  Aldridge,  as  a  codicil 
hereto  for  appointing  James  Wood,  Esq.  Banker,  and  Mr. 
John  Adey,  Pin-maker,  my  executors  to  this  my  will  in  trust, 
with  the  erasures,  was  done  this  23d  day  of  July  1799,  by  me, 
Thomas  Carwardine,  testator."  The  question  for  the  opinion 

of 
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1803.       of  the  Court  was,  Whether  the  said   Thomas  Carwardiiie  died 

~,      intestate  as  to  these  premises  (a)  ?     If  the  Court  should  be  of 

CASTKELL  °P'nion  that  he  did,  the  verdict  was  to  stand  ;  but  if  the  Court 

agHiimt       should  be  of  opinion  that  these  premises  passed  by  the  will,  then 

SMITH.      a  nonsu|t  was  t0  be  entered. 

Abholt  for  the  plaintiff.     By  the  alterations  made- in  the  will 
it  was  altogether  cancelled  and  destroyed :  and  this  beinsr  the 

[|.).|      T 
4~<*  J     case  of  a  trust  can  make  no  alteration  in  a  court  of  law,  however 

a  court  of  equity  may  consider  the  heir  at  law  as  a  trustee  for 
the  purpose  expressed  in  the  will.  It  is  clear  that  the  three 
trustees  named  in  the  will,  as  it  now  stands,  cannot  take,  be- 
cause it  was  never  republished  after  the  insertion  of  the  names 
of  two  of  them.  Then  either  both  the  originally  named  trustees 
must  take,  or  the  one  \_E.  Aldridgc]  whose  name  was  not  ob- 
literated, or  the  heir  at  law.  Now  it  was  clearly  not  the  in- 
tention of  the  devisor  that  John  Spi/Iman,  one  of  the  two  first 
named,  should  take,  because  he  has  expressly  obliterated  the 
devise  as  to  him  by  striking  out  his  name,  which  is  a  revoca- 
tion within  the  words  of  the  statute  of  frauds  (A).  So  it  is 
equally  plain  that  the  devisor  did  not  intend  that  Ed.  Aldridge 
should  take  alone,  because  at  the  very  time  of  striking-  out 
Spiilman's  name  he  added  others  as  co-trustees  with  him.  Then, 
the  intent  of  the  devisor  being  left  uncertain,  the  heir  at  law 
must  take.  Since  the  statute  of  frauds  "  a  devise"  in  writing  of 
lauds  properly  executed  and  attested  may  be  revoked  or  altered 
no  otherwise  than  by  some  other  will  or  writing  executed  and 
attested  in  the  same  manner,  or  "  by  burning,  cancelling,  tear- 
ing, or  obliterating  the  same  by  the  testator  himself,  or  in  his 
presence  and  by  his  directions  and  consent."  Here  by  the  ob- 
literation in  fact  of  the  name  of  one  of  the  joint  trustees  and  de- 
visees of  the  estate  the  whole  devise  was  in  effect  obliterated. 
The  word  in  the  statute  is  devise,  and  not  will:  therefore  a  de- 
vise contained  in  the  will  may  be  obliterated,  and  yet  the  rest  of 
the  will  stand  good.  But  the  devise  of  the  estate  in  trust 
being  one  and  entire,  if  the  name  of  one  of  the  devisees  be  ob- 
literated, the  whole  devise  is  gone,  becanse  the  devise  to  the  one 
remaining  trustee  is  a  different  devise  from  the  joint  devise 
[  424  ]  which  was  Before  made,  and  which  was  properly  executed  and 
attested  ;  and  the  effect  of  such  obliteration  therefore  is  to  raise 
a  new  estate  in  that  one,  which  can  only  be  done  by  a  proper 

(a)  The  premises  were  admitted  to  be  those  devised  to  the  trustees. 
(6)  2<?  Car.  2.  c.  3.  *.  6. 

republication 
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republication.     It  may  be  said  of  obliteration  what  was  formerly 
said  of  cancelling,  that  it  is  an  equivocal  act,  and  that  in  order  to 
make  it  an  obliteration  it  must  be  shewn  quo   anirno  it  was 
obliterated.     This  was  said   by  Lord  Mansfield  in  Burtonsharo 
v.  Gilbert  (a),  speaking  of  Onions  v.  Tyrer  (6),  in  respect  of 
cancelling  ;  and  he  puts  instances,  as  if  a  man  were  to  throw  the 
ink   upon  his  will   instead   of  the  sand,  though  it  might  be  a 
complete  defacing  of  the  instrument,  it  would  be  no  cancelling; 
so  if  having  directed  one  or  two  wills  to  be  cancelled,  the  per- 
son by  mistake  should  cancel  the  wrong  one  :  so  if  the  testator 
himself  unintentionally  threw  his  will  into  the  fire  instead  of 
another  paper.   But  all  these,  it  is  to  be  observed,  are  instances 
of  accidental  mistakes  in  matters  off  act  \  whereas  the  revoca- 
tion here  is  a  conclusion  of  law  from  the  legal  effect  of  oblite- 
rating the  name  of  one  of  the  devisees  in  trust.     Lord  Mans- 
field  afterwards  proceeds  to  say,  that  the  whole  question   in 
Onions  v.  Tyrer,  turned  upon  the  act  of  cancelling  being  under 
a  mistake ;  and  the  reason  given  by  his  Lordship  for  supposing 
that  it  was  so  is,  because  the  devisees  in  the  second  will  were 
precisely  the  same  as  those  in  the  first,  and  to  the  same  person. 
It  appears,  however,  from  other  reports  (c),  that  one  of  the 
devisees  in  trust  had  been  changed  by  the  second  will,  which 
was  not  properly  attested  to  pass  lands,  though  the  objects  of 
the  devise  were  the  same  in  both.  But  Lord  Chancellor  Cowper     [  425  J 
decided  it   as  a  question  of  revocation  and  not  of  cancelling ; 
having  no  doubt  but  that  a  devise  of  the  same  lands  to  different 
trustees  would  have  been  a  sufficient  revocation  in  law  of  the 
former  will ;  though  not  sufficient  there,  for  want  of  the  sub- 
scribing witnesses  attesting  it  in  the  presence  (d)  of  the  testator, 
to  pass  the  real  estate  to  the  new  trustees  :  but  he  thought  there 
was  evidence  that  the  testator  did  not  mean  to  revoke  his  first 
will  but  by  substituting  a  second  operative  will  in  lieu  of  it. 
If,  however,  a  devisor  intend  to  revoke  a  will  then  made,  and 
to  make  another  ;  though  he  die  before  he  make  the  other,  yet 

(a)  Cowp.  52. 

(A)  2  Vcrn.  743.;  but  he  referred  to  1  P.  Wms.  343.,  and  note  (1)  in 
page  344.  Mr.  Coxe's  edition,  as  the  best  report  of  the  case. 

(c)  1  Eq.  Cos.  Abr.  407.  and  P.  Wms. 

(d)  This  depends  on  the  different  wording  of  the  5th  and  6th  clauses  of 
the  statute  of  frauds,  29  Car.  2.  c.  3.  the  first  of  which  only  requires  the 
attestation  and  subscription  of  three  witnesses  to  be  in  tie  presence  of  the 
devisor. 

VOL.  IV.  Y  the 
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1803.       the  revocation  of  the  former  is  good.  As  in  Brooke  v.  Warde  (a), 

before  the  statute  of  frauds,  when  revocations  might  he  by  parol 

GASTRKLL  wnere  one  declared  his  will  revoked    by  parol  in  a  particular 

against       point,  and  that  he  would  alter  his  written  will  in  that  respect 

SMI-HI.  when  he  came  to  town,  &c.,  and  before  he  got  to  town  he  was 
murdered  ;  yet  it  was  holden  a  sufficient  revocation.  So  a  de- 
vise by  a  subsequent  will  of  the  same  lands  to  an  incapacitated 
person  is  good  as  a  revocation  of  the  former  devise,  though  the 
substituted  devisee  cannot  take.  Still  it  might  be  said,  that 
the  devisor  mistakenly  supposed  that  the  alteration  was  valid  in 
law  to  carry  the  estate  to  the  two  new  and  the  third  old  trustee  : 
but  the  case  affords  rather  a  contrary  presumption  ;  because  the 
first  will  was  attested  by  three  witnesses,  which  shews  that  the 
devisor  knew  such  attestation  to  be  necessary  to  convey  real 
estate.  It  is  therefore  more  probable  that  he  afterwards  intended 

L  '*•'"  J  torepublish  his  will  in  the  presence  of  three  witnesses  :  but  not 
having  done  so,  the  first  will  cannot  be  set  up  again  in  conse- 
quence of  such  omission. 

Dauncey,  contri.  The  testator  did  not  intend  to  revoke  his 
first  devise  except  by  the  substitution  of  another  which  he 
thought  capable  of  carrying  the  estate.  And  it  would  be  a 
strained  presumption  to  conclude  that  he  intended  at  a  future 
time  to  republish  his  will  in  proper  form,  when  he  lived  about 
a  year  afterwards  without  doing  so  (ft) ;  and  at  any  rate,  there 
are  no  facts  stated  to  warrant  such  a  presumption.  It  is  plain 
that  the  testator  meant  to  disinherit  his  heir,  and  had  certainly 
done  so  at  one  time  by  an  undisputed  and  effectual  instrument : 
then  according  to  Hat-wood  v.  Goodright  (c),  it  lies  upon  the 
heir  to  prove  that  such  devise  has  been  as  effectually  defeated. 
But  it  is  supposed  that  the  devise  has  been  defeated  by  the  ob- 
literation of  one  trustee,  and  by  the  insertion  of  two  others, 
without  any  republication.  First  then  as  to  the  effect  of  the 
obliteration :  admitting  that  part  of  a  will  may  be  revoked  by 
the  obliteration  of  such  part  by  the  devisor,  without  the  same 
formalities  as  are  required  by  the  statute  of  frauds  in  the  case 
of  revocation  by  some  other  instrument,  still  the  intention  of  the 
devisor  to  revoke  cannot  be  presumed  to  have  gone  further 

(«)  Dyer,  310.6. 

(6)  The  devisor  died  the  20th  of  October  1800.    This  fact,  though 
not  inserted  in  the  case,  was  not  disputed, 
(c)  Cou-p.  87.92. 

than 
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than  his  own  act  went.  And  where  that  which  is  left  after  the  1803. 
obliteration  is  perfectly  sensible  and  complete  as  far  as  it  goes, 
it  cannot  be  concluded  that  the  devisor  did  not  mean  that  it 
should  take  effect.  The  obliteration  then  of  the  name  of  one  of 
two  trustees  can  *  in  itself  only  denote  an  int3ntion  to  let  the  re- 
maining trustee  act  alone,  but  not  to  cancel  the  devise  altoge- 
ther. As  in  Sutton  v.  Button  (a),  where  lands  were  devised  to 
trustees  to  sell  for  certain  purposes ;  though  some  of  the  pur- 
poses were  afterwards  altered  without  republication,  yet  the  de- 
vise to  the  trustees  was  holden  to  stand.  Even  a  direct  act  of 
cancelling  will  not  revoke  if  not  done  animo  revocandi,  as  is 
said  in  Burtonshaw  v.  Gilbert  (b) ;  as  where  one  threw  ink 
over  his  will  instead  of  sand,  &c.  still  less  then  can  it  be  col- 
lected that  the  devisor  meant  to  revoke  the  devise  to  ~the  one 
trustee  whose  name  he  left  when  he  struck  out  the  name  of  the 
other.  And  in  Lai-kins  v.  Larkins  (c),  and  Humphries  v. 
Taylor  (d),  it  was  expressly  ruled  to  be  a  revocation  pro  tan  to, 
as  to  the  trustee  whose  name  was  obliterated.  But,  2dly,  It  is 
said  that  by  inserting  the  names  of  two  other  trustees,  however 
ineffectual  as  a  devise  to  them  of  the  real  estate  for  want  of  a  re- 
execution  and  proper  attestation  of  the  will,  it  shews  an  inten- 
tion that  the  former  trustees  should  not  take  alone,  and  so  the 
obliteration  of  the  one  trustee,  and  the  addition- of  the  two 
others,  operates  as  a  revocation  of  the  devise  to  the  remaining 
old  trustee.  But  it  is  an  established  principle,  that  that  which 
was  intended  to  operate  as  a  devise,  if  it  cannot  take  effect  as 
such,  shall  never  operate  as  a  revocation :  Eccleston  v.  Petty 
(e),  is  express  to  this  purpose.  Admitting  that  the  devisor  in 
fact  meant  that  the  two  new  trustees  should  take  the  legal 
estate  wilh  the  remaining  old  one,  and  thought  that  it  was  suf- 
ficient for  this  purpose  to  interline  their  names  in  the  will ;  yet 
if  he  were  mistaken  in  the  effect  of  what  he  was  doing,  it  can  [  428J 
no  more  work  a  revocation  of  the  good  devise  to  the  former 
trustee,  than  if  he  had  thrown  ink  instead  of  sand  over  his  will, 
or  the  like.  Even  if  he  had  added  the  two  new  trustees  by  a 
well  executed  codicil  (/),  it  would  not  have  had  the  effect  of 

(a)  Cotop.  812.         (6)  Ib.52.  (c)  3  Bos.  %Pul.]6. 

(0  In  Chan.  Ilil.  25  Geo.  2.  7  Bac.  Abr.  363.  edit,  by  Gwillim. 
(e)  Carth.  80.  '  "/ j 

(/)  Vide  3  Com.  Dig.  10,  1 1.  pDaw,  F.  2.  cites  Yelv.  210. 

Dy.  4.  a.  in  marg.,  and  £</.  Cos.  68. 77. 

revoking 


428  CASES  IN  MICHAELMAS  TERM 

1803.       revoking  the  devise  to  the  former  trustee,  whose  name  was  left 
standing  in  the  will.     Still  less  could  an  ill  executed  codicil 


ruELi,  ^avo  ua<^  sucn  an  efl?ect-     And  where  the  supposed  revocation 
a^iti/tst       is  by  a  written  instrument,  it  cannot  make  any  difference  whe- 
SJCITU,      ther  the  writing  be  upon  the  same  will,  or  upon  another  piece 
of  paper  ;  in  eilher  case  it  mast  be  properly  executed  and  at- 
tested by  the  express  enactment  of  the  statute  of  frauds,  in  order 
to  work   a  revocation.     And  he  cited    Wi/let  v.  Sandford  (a), 
Acherhy  v.  Vernon  (b)  and    Onions  v.  Tyrer  ;  upon  which  last 
he  particularly  relied. 

Abbott  in  reply  observed,  that  the  insertion  of  the  two  new 
trustees  in  the  room  of  the  one  whose  name  was  obliterated 
distinguished  this  materially  from  the  case  of  Larkins  v.  Lar- 
kifis,  and  Humphries  v.  Taylor;  because  it  manifested  the 
devisor's  intent  that  the  remaining  old  trustee  should  not  take 
alone. 

Cur.  adv.  vutt. 

Lord  ELLENBOROUGH  C.  J.  now  delivered  the  opinion  of 
the  Court.  It  has  been  contended  in  this  case,  that  the  testator 
Thomas  Cancardine  has  died  intestate  as  to  the  premises  in 
£  429  ]  question,  and  that  his  heir  at  law  is  entitled  to  recover  ;  inas- 
much as  the  obliteration  of  the  name  of  John  Spillman,  one  of 
the  devisees  in  trust,  must  be  taken  to  have  been  done  animo 
revocandi,  and  is  a  revocation  of  the  devise  made  of  the 
premises  ;  and  that  it  must  also  be  taken  that  his  intention  was 
to  have  made  another  will  accompanied  with  the  solemnities 
required  by  the  statute  of  frauds,  or  at  least  to  have  re-pub- 
lished the  will,  obliterated  and  altered  as  it  is,  on  which  the 
question  arises.  And  the  case  in  Dyer,  310.  b.  has  been  relied 
on.  The  facts  of  this  case  plainly  shew,  that  the  testator  had  no 
object  but  to  change  his  trustees;  and  it  would  be  unreasonable 
when  he  has  not  by  any  thing  he  has  done  indicated  any  inten- 
tion to  dispose  of  his  lands  to  different  purposes  than  those  de- 
clared by  his  will  :  and  when  it  clearly  appears  that  he  meant  to 
disinherit  his  heir  at  law;  to  infer,  that  he  designed  that  his  will 
should  become  inoperative,  and  so  to  let  in  his  heir  at  law  by 
what  he  did,  rather  than  to  conclude,  that  he  thought  he  had 
by  the  alterations  introduced  made  a  valid  disposition  of  his 

(a}  1  Vcs.  178.  186*.          (b)  9  Mod.68.    3  Bro.  P.  C.  107. 

estate 
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estate  to  the  new  trustees,  and  that  he  had  no  design  to  alter 
his  will,  except  so  far  as  such  obliteration  and  interlineation 
could  effectuate  that  purpose,  by  substituting  the  persons  whose 
names  he  interlined  in  the  stead  of  him  whose  name  was  struck 
out.  If  such  be  the  case,  and  so  it  appears  to  us,  the  testator 
meant  no  revocation  but  by  means  of  that,  which  he  through 
mistake  supposed  to  be  a  valid  disposition  to  others,  and  had  no 
intention  to  revoke  by  the  obliteration  he  has  made,  but  by  an 
effectual  substitution  meant  to  be  made  of  others  in  the  room  of 
him  whose  name  was  so  obliterated  ;  and  if  so,  this  case  must 
be  governed  by  that  of  Onions  v.  Tyrer,  1  P.  Wms.  343,  where 
the  intention  of  the  testator  not  being  "  to  revoke  his  first  will 
"  by  cancelling,  but  by  substituting  another  perfect  will  in  lieu. 
"  thereof;"  Lord  Chancellor  Cowper,  on  the  same  ground  setup 
a  like  devise,  and  held  a  cancellation  of  the  first  will  to  be  no 
revocation.  But  in  this  case  it  has  been  further  argued  for  the 
defendants,  that  supposing  the  obliteration  of  the  name  of  Spitt* 
man  to  have  revoked  the  devise  to  him,  the  heir  at  law  cannot 
recover ;  inasmuch  as  the  devise  to  Aldridge  remained  unre- 
voked  ;  and  we  think  there  is  great  weight  in  this  argument : 
and  that  there  are  grounds  on  which  it  may  be  contended  that 
the  effect  of  the  obliteration  in  this  case  is  at  most  to  revoke 
only  the  devise  as  to  Spillman,  the  one  devisee  in  trust  whose 
name  is  so  obliterated,  leaving  it  unrevoked  as  to  Aldridge  :  the 
interlineations  which  were  intended  to  add  other  trustees,  being 
for  want  of  a  proper  publication  inoperative,  and  therefore  giv- 
ing its  full  effect  to  that  obliteration,  it  would  leave  the  devise  to 
Aldridge  in  full  force,  and  competent  to  sustain  all  the  trusts  of 
the  will  in  exclusion  of  the  heir  at  law. 

A  Nonsuit  was  entered, 


1803. 

SHORT  d. 

GASTRELL 
against 
SMITH. 


[430] 


*  BARROW  against  MASH  IT  ER. 


Monday, 
Nov.  28th. 


THIS  was  a  rule  to  shew  cause  why  the  judgment  and  execu-  A  warrant  ol 
J          J  attorney  to 

tion  thereon  should  not  be  set  aside,  &c.     Judgment  was  confess  judg- 


entered  upon  a  warrant  of  attorney  for  that  purpose  under  seal, 

dated  2d  of  May,  1709,  in  which  was  contained  an  authority  to  a  stamp 

to  the  attorney  to  whom  it  was  directed  to  execute  a  release  in  various  sta-  y 

tutes  prior  to 

the  37  G.  3.  c.  ill.  which  imposes  an  additional  duty  of  10*.  on  all  deeds,  with  an  exception  of  bonds 
and  letters  of  attorney,  is  within  such  exception,  mid.  therefore  liable  only  to  u  duty  of  105.  as  before 
that  statute, 

Z  Jaw     *[  431  ] 
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1803.       Iaw  to  the  plaintiff  of  all  errors,  writs  of  error,  &c.  touching  the 

^       "        said  judgment.    The  warrant  of  attorney  was  upon  a  10s.  stamp; 

against       an^  ^°e  objection  was,  that  having  such  a  power  of  releasing  con- 

MASIIITJLR.  tained  in  it,  it  operated  as  a  release  of  errors,  and  was  therefore 

to  be  considered  as  a  deed,  and  should  have  had  a  deed  stamp 

of  20*. 

Marryat  shewed  cause,  and  relied  on  the  stat.  37  Geo.  3.  c. 
111.  which,  imposing  an  additional  duty  of  10s.  on  all  deeds, 
expressly  excepts  any  bond  or  letter  of  attorney  ;  which  shews 
that,  though  under  seal,  they  were  meant  to  be  distinguished 
from  deeds  in  general ;  and  said  that  the  only  doubt  had  arisen 
from  the  circumstance  of  the  warrant's  containing  the  authority 
to  release  errors  upon  which  it  was  said  that  the  opinions  of 
certain  law  officers  had  been  taken,  advising  that  such,  warrants 
of  attorney  con  taming  a  release  of  errors  were  liable  to  the  fur- 
ther duty  of  10s.  as  a  deed.  But  a  bare  authority  to  release  is 
BO  release :  and  he  referred  to  an  act  of  the  last  sessions,  im- 
posing a  duty  of  15s.  upon  warrants  of  attorney,  which  has  been 
since  used. 

[  432  J  Gibbs  and  Manley,  in  support  of  the  rule  contended  that  the 
clause  in  question  in  the  warrant  of  attorney  operated  as  a  re- 
lease of  errors  ;  and  if  so,  it  was  subject  to  the  additional  duty 
of  10*.  at  the  time  that  the  proviso  referred  to  in  the  stat.  37 
Geo.  3.  c.  111.  s.  2.  shewed  the  distinction  between  warrants  of 
attorney,  which  were  under  seal,  and  letters  of  attorney  which 
need  not  be  so :  and  the  Legislature  only  meant  to  except  such 
powers  of  attorney  as  contained  no  matter  which  required  them 
to  be  under  seal,  such  as  a  release. 

The  Court,  however,  thought  that  the  10s.  stamp  on  the  war- 
rant of  attorney  was  sufficient  at  the  time  it  was  executed,  and 
that  such  instruments  were  excepted  out  of  the  statute  37  Geo. 
3.  c.  111.  Rule  discharged  («). 

(a)  The  several  acts  imposing  stamps  on  deeds  in  general  were,  in  1799,  as  follows : 

*.    d. 

Py  5  <f-  6  W.  and  M.  c.  21.  *.  3. 06 

9  4-  10  W.  3.  c.  25.  s.  30.         -        -        -        -        -        -        06 

12  Ann.  it.  2.  c.  9. «.  1.    -         -        -        -        -         -        -        06 

30  Geo.  2.  c.  19.  s.  1.          -        -    , 10 

16  Geo.  3.  c.  34.  t.  5. '       -        10 

17  Geo.  3.  c.  50. 1. 16. 16 

23  Geo.  3.  c.  58.  «.  1.          -        -        -        -  -        -        10 

35  Ceo.  3.  c.SO.i.  1.  .......10 

37Geo.3.  c.  90.  ».  1.     li-p-  '•  V,.-.:WrSl  .  -        -        -        •        30 

10    0 
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CASES  1804. 

ARGUED  AND  DETERMINED 


IN  ,THE 


Court  of  KING'S  BENCH, 
Hilary  Term, 

In  the  Forty-fourth  Year  of  the  Reign  of  GEORGE  III. 


PETRE  against  CRAFT.  Tuesday, 

Jan.  24th. 

HPHIS  was  an  action  for  a  penalty  on  the  bribery  act,  2  G.  An  amend- 
2.  c.  24.  s.  7.  for  soliciting  a  reward  for  giving  a  vote  for  ment  allow- 
a  member  to  serve  in  parliament,  which  charged  the  bribery  .  in  an  ac~ 
to  have  been  at  Ileydon  in  the  county  of  York,  where  the  venue  1)t,naitv  un- 
was  laid  ;  and  the  cause  was  entered  for  trial  at  the  last  assizes  der  the  bri- 
at  York,  but  was  made  a  remanet,  for  want  of  time  to  try  it.  bery  act,  by 

But  it  having  been  discovered  soon  after  that  the  solicitation  of  a 

__ .  venue  from 

the  bribe  was  at  Kingston-upon-Hull,  which  is  a  county  of  it-  tne  COUnty 

self,  a  rule  was  obtained  in  last  Michaelmas  term  calling  upon  at  large  to 
the  defendant  to  shew  cause  why  the  declaration,  issue,  issue  an  mterlpr 
roll,  and  nisi  prius  record  should  not  be  amended  by  altering  *  ^"t"*  ^ 
the  venue  to  the  town  and  county  of  the  town  of  Kingston-upon-  time  limited 
J/M//;  upon  the   authority    of  Steel  v.  Sowerby  (a),  where  the  for  commen- 
cing a  new 

action  ;  the  particularity  of  the  declaration  making  it  appear  probable  to  the  Court 
that  the  plaintiff'  was  proceeding  on  the  same  fact  for  which  the  action  was  originally 
brought,  when  laid  by  mistake  in  the  wrong  county,  though  there  were  no  affidavit 
that  it  was  the  same.  *[  434  } 

(")  6  Term  Rep.  17 1. 
VOL.  IV,  A  a  power 
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1804.  power  of  the  Court  to  amend  in  penal  actions  was  admitted,  and 
Cross  v.  Kaye  (a),  and  Maddock  v.  llammett  (/;),  where  such 
amendments  were  made  after  the  time  limited  for  bringing  other 
actions  on  the  same  facts,  which  was  admitted  to  be  the  case 
here.  And  it  was  insisted  by  Wood  and  Harrow  in  support  of 
the  rule,  that  the  amendment  would  leave  the  offence  stated  in 
substance  the  same  as  before;  the  only  mistake  being  in  the 
venue,  which  in  point  of  form  must  be  laid  in  the  county  of  the 
town  where  the  actual  solicitation  of  the  bribe  was,  and  not  in 
the  county  at  large,  where  the  franchise  was  to  be  exercised. 

Gibbs  and  Raine  in  shewing  cause  insisted  principally  upon 
the  want  of  any  affidavit  in  support  of  the  rule,  in  order  to  shew 
that  the  fact,  now  meant  to  be  proved  within  the  county  of  the 
town  of  Kingston-tipon-Hulf,  was  the  same  as  that  originally 
declared  upon  in  the  county  at  large  ;  without  which  it  did  not 
appear  but  that  the  plaintiff  might  have  originally  had  a  cause  of 
action  against  the  defendant  for  bribery  in  the  county  at  large  ; 
and  having  afterwards  discovered  another  supposed  better  cause 
of  action  in  the  county  of  the  town,  after  the  period  elapsed  for 
bringing  a  new  action,  might  adopt  this  mode  of  shifting  the 
venue  in  order  to  obviate  the  objection  of  lapse  of  time.  That 
however  the  Court  might  admit  of  mere  formal  amendments  in 
penal  actions,  they  would  not  admit  of  one  which  went  to  give 

[  435  ]  a  new  cause  of  action  such  as  this,  which  would  enable  the 
plaintiff  to  introduce  a  distinct  fact  in  a  different  county. 

The  Court,  however,  thought  that  the  offence  as  laid,  was  of 
such  a  particular  nature,  that  there  was  no  danger  of  enabling 
the  plaintiff  by  the  amendment  proposed  to  introduce  any  new 
fact  in  proof  not  originally  within  his  contemplation,  and  that 
the  mistake  in  the  venue  was  reasonably  accounted  for:  and 
therefore  they  made  the  rule  absolute,  unless  the  defendant  sig- 
nified his  consent  not  to  take  any  objection  at  the  trial  to  the 
proof  of  the  facts  charged  in  the  other  county. 

Rule  absolute. 
A  few  days  after  came  on  a  similar  rule  in  the  case  of 

DOVER 


(«)  6  Term  Rep.  543. 


7  Term  Rep.  55. 
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1804. 
DOVER  against  MESTAER,  We^Tday, 

Feb.  8th. 

For  amending  the  declaration,  &c.  by  changing  the  venue  from  Such 
Yorkshire  to  Kingston-upon- Hull  in  an  action  for  bribery  at  the  amendment 

same  election.     The  rule  in  this  case,  however,  was  moved  for  fLOW^C' 

though  it 
on  an  affidavit  stating,  that  the  plaintiff,  intending-  to  sue  the  appeared 

defendant  for  bribery  and  corruption  at  the  last  election  for  the  that  there 
borough  of  Ileydnn,  laid  the  venue  in  Yorkshire,  upon  a  mistaken  were  Distinct 
supposition  that  all  the  acts  of  bribery  and  solicitation,  (some  of  a'ctjon :    tup 
which  took  place  within  the  interior  jurisdiction  of  the  county  of  two  different 
the  town  of  Kingston~upon-Hu!I,)  were  proveablo  in  Yorkshire  counties, 

where  the  election  took  place:  and  that  he  had  at  the  time  given  "pon  anaffi~ 

/•!••*„•  c  f^  -i         •     TT  77  davit  that 

notice  ot  his  intention  to  go  tor  acts  ot  bribery  in  Hull  as  well  as  t^c  plaintiff 

in  Yorkshire ;  but  finding  *  his  mistake  after  the  cause   went  proceeded 
down  to  trial,  where  it  was  made  a  remanet,  this  rule  was  ap-  ona  mistake 
plied  for.  ihatUKing 

Gibbs  and  Comyn,  in  shewing  cause  against  the  rule,  endea-  causes  of ac- 
voured  to  distinguish  it  from   the   foregoing  case ;  for  here  it  tion  could 
appeared  upon  the  plaintiff's  own  shewing  that  he  had  distinct  be  Proved  U1 
causes  of  action  in  Yorkshire  and  in  Kingston-upon-Hull,  of  w]lere  t^c 
which  he  was  apprised  at  the  time;  and  as  he  could  not  include  election  was 
both  in  the   same  record,  and  had  made  his  election  to  go"  for  holdcn. 
the  penalties  incurred  in  Yorkshire,  he  ought  not  to  be  permit-       L  ^ 
ted  now  to  shift  his  ground,  and  in  effect  to  commence  another 
action,  after  the  time  was  out  for  suing  upon  the  causes  of  action 
accruing  in  Kingston-upon-Hull ;  being  bound  to  know  that  he 
could  not  give  in  evidence  acts  of  bribery  in  another  county  than 
that  in  which  the  venue  was  laid.  This  therefore  was  no  mistake 
of  local  boundary  as  in  the  other  case. 

Erskine,  Garrow,  Wood,  and  Barrow,  in  support  of  the  rule, 
insisted  that  this  case  was  substantially  the  same  as  the  last ; 
the  plaintiff  having  proceeded  upon  a  mistake  in  supposing  that 
he  could  lay  his  venue  in  Yorkshire  where  the  election  was  had, 
although  the  acts  of  bribery  were  within  another  jurisdiction. 
That  here  it  was  expressly  sworn,  that  the  acts  of  bribery  com- 
mitted in  Hull  were  within  the  f  contemplation  of  the  plaintiff 
when  he  brought  his  action  ;  and  if  he  had  then  been  well  ad- 
vised, it  would  have  been  very  easy  for  him  to  have  divided  the 
charges  in  two  several  records,  which  would  have  obviated 
any  difficulty.  That  the  amendment  now  prayed  for  was 
not  like  enabling  the  plaintiff  to  bring  another  action  out  of 

A  a  2  time, 
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[  438  ] 
Thursday, 
Jan.  20th. 


time,  as  (he  plaintiff  must  by  such  amendment  abandon  all  bis 
causes  of  action  in  Yorkshire,  and  confine  bimself  to  Ibose  in 
HuM-  And  as  to  any  new  causes  of  action  in  Yorkshire  which  the 
plaintiff  was  in  time  to  bring,  he  would  undertake  not  to  do  so. 

Lord  ELLENBOROUGH  C.  J.  If  it  had  never  been  deter- 
mined that  any  amendment  could  be  made  in  penal  actions  after 
the  time  limited  for  bringing  a  new  action  was  out,  I  should 
have  doubted  the  propriety  of  allowing  such  an  amendment  for 
the  first  time;  but  after  the  decisions  which  have  taken  place, 
upon  the  authority  of  which  we  felt  ourselves  compelled  the 
other  day,  to  admit  of  an  amendment  similar  to  the  one  now 
prayed  for,  it  is  too  late  to  sustain  the  objection  ;  although  such 
amendments  do  often,  as  in  this  instance  of  changing  the  venue, 
amount  pro  tanto  to  giving  a  new  action  after  the  time  limited 
by  the  statute.  I  think  therefore,  upon  the  plaintiff's  offer  to 
abandon  his  right  to  bring  any  new  action  upon  those  causes  of 
action  arising  in  Yorkshire,  which  he  is  yet  within  time  to  do, 
and  which  he  now  virtually  abandons  upon  this  record  by  the 
amendment  proposed,  we  cannot  stop  short  of  the  original  error, 
if  it  be  one,  of  allowing  such  amendment. 

LAWRENCE  J.  The  line  which  has  been  drawn  in  the  former 
cases  is  that  where  there  has  not  been  any  unnecessary  delay  on 
the  part  of  the  plaintiff  in  the  prosecution  of  a  penal  action,  the 
Court  will  allow  of  an  amendment  as  in  other  cases,  the  cause  of 
action  being  in  truth  the  same. 

Per  Curium.  Upon  the  plaintiff's  undertaking  not  to  bring 
any  new  action  in  Yorkshire, 

Rule  absolute. 


PAUSLOW 


against 


DEARLOVE. 


A  SSTJMPS1T  by  the  plaintiff,  a  schoolmaster,   for  the  edu- 
cation, board  and   lodging  of  the  defendant's  children,  to 
which  the  defendant  pleaded  non  assumpsit,  and  his  bankruptcy 


School-mo- 
ney for  the 
education, 
&c.  of  the 
defendant's 

son,  payable  half  yearly,  is  not  a  debt  due  till  the  end  of  the  half  year,  so  as  to  be 
proveable  under  a  commission  of  bankrupt  against  the  parent  who  became  bankrupt 
a  few  days  before  the  end  of  the  half-year,  though  he  had,  just  before  his  bankruptcy, 
taken  his  son  home  for  the  holidays  ;  the  contract  not  being  thereby  put  an  end  to  : 
and  consequently  the  bankrupt's  certificate  under  the  stat.  5  Geo.  2.  c.  30.  is  no  bar  to 
an  action  against  him  for  the  half-year's  education,  &c.  The  stat.  7  Geo.  1.  c.  31. 
*.  1.  which  enables  debts  payable  at  a  future  day  to  be  proved  under  the  commission, 
is  confined  to  written  securities. 

and 
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and  certificate.     At  the  trial  before  Lord  EUenborough  C.  J.  at        1804. 
the  last  sittings  at  Westminster,  it  appeared  that  the  school-mo- 
ney had  been  paid  half-yearly;  that  the  half-year  for  which  the 


plaintiff  now  sought  to  recover,  ended  on  the  24lh  of  June  last,  DEARLOVE. 
when  the  holidays  commenced  ;  but  that  the  defendant  had  taken 
his  children  home  for  the  holidays  on  the  18th  of  June,  and  be- 
came a  bankrupt  on  the  20th.  The  question,  therefore,  was, 
whether  this  debt  were  proveable  under  the  commission?  his 
Lordship  being  of  opinion  that  it  was  not,  directed  a  verdict  to 
be  found  for  the  plaintiff,  which 

Espinasse  now  moved  to  set  aside  ;  contending  that  the  debt 
was  contracted  before  the  bankruptcy,  though  payable  after" 
wards  ;  and  therefore  proveable  under  the  commission,  and  dis- 
charged by  the  certificate,  by  stat.  7  Geo.  1.  c.  31.  s.  1.  and  5  Geo. 
2.  c.  30.  It  was  a  debt  certain  in  its  amount,  and  payable  at  a  fu- 
ture day  certain.  If  the  contract  were  entire,  then  the  debt  was 
contracted  as  soon  as  the  half-year  was  entered  upon  by  the  child- 
ren ;  if  it  were  divisible,  then  so  much,  and  the  greater  part  of 
it,  was  contracted  when  the  children  went  home,  which  was  be- 
fore the  bankruptcy  ;  for  thereby  the  defendant  closed  the  con- 
tract, and  nothing  further  was  left  to  be  done  by  the  plaintiff. 
And  he  cited  Cochran  v.  Love  (a),  and  Henbest  v.  Brown  (i),  [  439  J 
where  Lord  Kent/on  was  of  opinion  that  the  statutes  extended  to 
all  debts  as  well  as  written  securities  payable  at  a  future  day. 

Lord  ELLENBOROUGH  C.  J.  The  report  of  the  last-mentioned 
case  only  states  that  such  was  the  inclination  of  Lord  Kenyan's 
opinion.  But  it  does  not  appear  that  the  words  of  the  statutes 
were  particularly  presented  to  his  judgment  at  the  time.  And 
whatever  weight  is  justly  due  to  the  intimation  of  his  opinion,  I 
have  no  idea  how  the  meaning  of  a  statute  can  be  carried  by 
construction  so  far  beyond  the  express  words  of  it.  Now  the 
stat.  7  Geo.  1.  c.  31.  enabling  creditors  to  prove  debts  payable 
at  a  day  after  the  bankruptcy  under  the  commission  is  confined 
to  written  securities,  and  was  so  considered  in  a  case  in  P. 
Williams  (c).  The  question  then  is  whether  this  can  be  consi- 
4ered  as  a  debt  due  at  the  time  of  the  bankruptcy;  in  other 
words,  whether  under  a  contract  to  pay  a  certain  sutn  half- 
yearly,  the  money  can  be  said  to  be  due  before  t!*e  end  of  the 
half-year  ?  This  is  nothing  like  a  debitum  in  prajsenti.  It  would 
depend  upon  the  due  performance  of  the  engagement  on  the 

(«)  Co.  Dank.  1.  18.  (23).  (/;)  Peakc's  Ni.  Pri.  Cas.  5t. 

(f)  Exi>artc  of  (he  East  India  Company,  2  L\  Wins.  39& 
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time  of  the  bankruptcy  :  the  children  were  not  taken  away  from 
azainst       ^e  £c^°°'>  bat  went  home  for  the  holidays. 
DEARLOVE.      LAWRENCE  J.     The  words  of  the  stat.  7Geo.  1.  do  not  go 
beyond  securities  of  the  nature  therein  described,  which  are  all 
written  securities. 

Per  Cnriam,  Rule  refused  (a). 

(a)  The  stat.  7  Geo.  1.  c.  31.  reciting  that  traders  in  goods  are  often 
obliged  to  dispose  of  their  goods  upon  credit,  "  and  to  take  bills,  bonds, 
f_  440  J  "  promissory  notes,  or  other  persons"  (a  mistake  for  personal,  which  is 
rectified  in  stat.  5  Geo.  2.  c.30.  *.  22.  per  Lord  Mansfield,  in  Puttison 
v.  Bankes,  Cowp.  540.)  "  securities  for  their  monies  payable,  &c.  at 
"future  days  of  payment;  and  the  buyers  of  such  goods  becoming 
"  bankrupts,  and  commissions  of  bankruptcy  being  taken  out  against 
"  them  before  the  money  upon  such  bonds,  notes,  or  other  securities 
"  became  payable,  it  hath  been  a  question  whether  such  persons  giving 
"  such  credit  on  such  securities  should  be  let  in  to  prove  their  debts,  &c. 
"  before  such  time  as  such  securities  became  payable,"  &c.;  for  remedy, 
enacts  and  declares,  that  "  all  persons  who  have  given  credit,  or  shall 
"  give  credit  on  such  securities  as  aforesaid,  to  any  persons  who  shall 
"  become  bankrupts  upon  good  consideration,  &c.  for  any  money  or 
"  other  matter  or  thing  whatsoever  which  is  or  shall  not  be  due  or  pay- 
"  able  at  or  before  the  time  of  such  person's  becoming  bankrupt,  shall 
"  be  admitted  to  prove  their  respective  bills,  bonds,  notes,  or  other  se- 
"  curities,  promise  or  agreements  for  the  same,  in  like  manner  as  if  they 
"  were  made  payable  presently;  and  not  at  a  future  day,"  &c.  It  then 
entitles  the  parties  to  receive  their  dividends  with  a  rebate  of  interest, 
"  to  be  computed  from  the  actual  payment  thereof  to  the  time  such 
"  debt,  duty,  or  sum  of  money  woulS  have  become  due  and  payable  in 
u  and  by  such  securities  as  aforesaid."  Thea  the  2d  section  discharges 
the  bankrupts  from  "  Every  such  bond,  note,  or  other  security  as  aforc- 
"  said." 

It  seems  to  have  been  taken  for  granted  in  the  following  cases,  that, 
notwithstanding  the  word,  "promise  or  agreements,"  which  occur  in  one 
part,  the  statute  was  confined  to  written  securities,  though  that  was  not 
the  point  immediately  in  judgment;  Swaine  v.  De  Mattos,  2  Stra. 
1211.;  Chiltonv.  Whiffm,  3  Wils.  17-;  Goddard  v.  Fandsrhei/den,  il>. 
271-;  and  Pattison  v.  Bankes,  Cowp.  54,3. 
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Jan. 
TN  trover  for  a  quantity  of  iron,  tried  at  the  last  assizes  for  A  creditor  of 

Stafford  before  Lawrence  J.,  the  case  was  opened  by  the  an  lntcstate 

i   •   *•«•>  i?   .1    ,     xi  j      •  .-i     1*1  whorecuved 

plaintm  s  counsel  to  be  that   the   goods  in   question  had  been  00ods  of  the 

originally  sold  by  the  defendant  to  the  intestate  in  his  life-lime  ;  intestate  af- 
that  on  his  death,  they  not  having  been  paid  for,  on  application  tcr  llis  death 

to   the  intestate's  widow  for  that  purpose,  she  delivered  them        m  .1)a  wl~ 

r  dow,  in  pay- 

back to  the  defendant  in  satisfaction  of  his  demand.     No  other  ment  of  the 

acts  were  stated  to  have  been  done  by  the  widow  to  shew  that  debt  cannot 
she  had  before  taken  upon  herself  to  act  as  executrix  :  but  on  Protec**>« 
this  statement  the  defendant's  counsel  contended,  that  she  hav-  ;l(,ajnst  a, 
ing,  by  this  intermeddling  with  the  intestate's  eifects,  made  her-  actionoftro- 
self  executrix  de  son  tort,  and  as  the  defendant's  was  a  just  vt'r  by  the 
debt,  which   the  rightful  administrator  would  have  been  bound 
to  have  paid,  the  defendant  had  a  right  to  protect  himself  in  this  upolj  t[le 
action   under  such  payment  by  the  executrix  de  son  tort :  for  ground  of 
which  they  cited  the  dictum  in  Parker  v.  Kelt  (a),  that  a  legal  such  deli- 
act  done  by  executor  de  son  tort  will  bind  the  rightful  executor.  , c        lvl"g 
On  the  other  hand  was  cited  Locksmith  v.  Creswel,  2  Rol.  Abr.  by  one  who 
399.  tit.  Relation,  pi.  1.  as  a  case  in  point.     The  learned  judge  had,  by  such 
thought  the  plaintiff  was  entitled  to  recover;  but  gave  the  de-  I'termrd- 
fendant  leave  to  move  to  set  aside  the  verdict  and  enter  a  non-  hersc.jt- 
suit,  if  the  Court  thought  his  direction  wrong.     A  rule  nisi  for  cutri.x  de 
that  purpose  was  accordingly  obtained  in  Michaelmas  term  last,  son  tort;  no 
against  which  fact  appear- 

]l)(r   to  <>]VC 

*  Williams  Serjeant    and   Wigley  were   now    to  have  shewn  C0t0ur°to 
cause  ;  but  the  Court  required  the  counsel  for  the  defendant  to  her  having     * 
sustain  their  rule.  actctl  in  that 

Milles  and  Jervis  in  support  of  the  rule.     1st.  Any  act  of  in-  !Tspcf l  m 

the  churac- 
lermeddling  by  a  stranger  with  the  effects  of  an  intestate,  by  terofe.xecu- 

which  he  assumes  a  disposing  power  over  them,  will  make  the  trix,  except 
party  an  executor  de  son  tort.     Read's  case  (/>),   and  Padget  v.   the  single 
Priest  (c).     In  JDy.  1(J6.  b.  notes,  cases  are  referred  to  where  it  coin°plainecf 
was  ruled  that  even  taking  a  dog,  or  milking  a  cow  of  the  in-  Of,  in  which 

the  defend- 
ant participated.     Qw.  How  far  any  payment  by  an  executor  de  son  tort  to  a  creditor 
can  be  set  up  as  a  bar  to  an  action  of  trover  by  the  lawful  executor,  &c.;   though  if  it 
be  such  as  the  latter  would  have  been  bound  to  make,  it  shall  be  recouped  in  damages. 

*[  442  J 

(«)  1  Ld.  Ray.  66l.  (V)  5  Rep.  3.5.  a. 

(c)  2  Term  Rep.  97.     See  also  Edwards  v.  Harbcn,  ib.  5S7—597- 
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testate,  will  make  an  executor  de  son  tort.  Then  the  act  of  the 
intestate's  widow,  in  delivering  the  goods  to  the  defendant  in 
payment  of  his  demand,  was  sufficient  to  constitute  her  execu- 
trix de  son  tort.  2dly,  A  payment  of  a  just  debt  to  a  creditor 
of  the  intestate,  in  the  due  course  of  administration,  by  one  who 
was  executrix  de  son  tort  will  be  good  against  the  lawful  admi^ 
nistrator,  and  cannot  be  recovered  back  by  him.  It  shall,  as 
Lord  Holt  says  in  Parker  v.  Kelt  («),  "  alter  the  property 
against  the  lawful  executor."  It  is  true,  he  goes  on  to  observe, 
that  the  executor  de  son  tort  shall  not  be  quit  against  the  right- 
ful executor,  but  the  latter  may  maintain  trover  against  him  ; 
but  if  he  have  rightfully  administered  to  the  whole  extent  of  the 
goods  come  to  his  hands,  the  damages  shall  be  abated  so  much, 
and  the  rightful  executor  shall  only  recover  nominal  damages. 
But  Lord  Holt  no  where  intimates  that  such  an  action  would  lie 
even  for  nominal  damages  against  the  just  creditor,  who  had  re- 
ceived the  intestate's  money  in  payment  from  the  wrongful  exe- 
cutor. For  as  to  him,  he  says,  "  the  meddling  with  the  goods 
is  that  which  gives  the  creditor  notice  who  is  executor  and 
bound  to  pay  the  debts ;  and  the  creditor  is  not  bound  to  in- 
quire into  the  executor's  title  ;  if  there  be  a  colour  and  appear- 
ance  of  it,  it  suffices."  Now  here  there  was  a  good  colour  of 
title ;  for  the  person  from  whom  the  defendant  received  the 
goods  was  the  intestate's  widow,  who  was  in  possession  of  them 
after  his  death  (ft).  Lord  Holt  even  goes  on  to  state,  that  if  an 
executor  de  son  tort  pay  the  intestate's  money  duly  to  a  just 
creditor,  the  lawful  executor  shall  not  even  maintain  trover 
against  the  wrongful  executor,  because  it  is  a  good  payment  and 
no  prejudice  to  the  executor.  [Lord  Ellenborough  C.  J.  That 
is  directly  contrary  to  what  the  same  learned  judge  is  reported 
to  have  said  in  Whitehall  v.  Squire  (c),  where  he  says  that  the 
executor  de  son  tort  cannot  to  such  an  action  plead  payment  of 
debts  to  the  value,  or  that  he  has  given  the  goods  in  satisfaction 
of  the  debts ;  because  no  man  ought  to  obtrude  himself  upon  the 

(c)  12  Mod.  471. 

(6)  This  was  stated  as  a  fact  by  the  defendant's  counsel  in  the  course 
of  the  argument;  as  also  that  the  intestate  died  in  July  ]  801,  and  that 
she  continued  in  possession  i\\\  April  1802,  when  letters  of  administra- 
tion were  taken  out  by  the  plaintiff,  a  creditor :  but  nothing  of  this  sort 
appeared  at  the  trial,  where  issue  was  taken  upon  the  opening  of  tho 
plaintiffs  counsel  upon  the  matter  of  law. 

(0  Carth.  104. 

office 
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office  of  another ;  bat  upon  the  general  issue  pleaded  such  pay-  1804. 
nients  shall  be  recouped  in  damages.]  Yet  Mr.  Justice  Butler 
in  his  Nisi  Prius  («),  after  laying  down  the  same  rule,  (for  which 
he  cites  Carth.  104,  and  other  cases),  adds,  that  if  the  payments 
so  made  by  the  wrongful  executor  amount  to  the  full  value,  the 
plaintiff  shall  be  nonsuited.  But  he  takes  the  distinction  between 
trover  and  trespass  ;  that  in  the  latter  action  payment  of  debts 
to  the  value  will  only  go  in  mitigation  of  damages.  And  per- 
haps, he  adds,  in  trover  by  a  rightful  administrator  against  an 
executor  de  son  tort,  he  could  not  give  in  evidence  payment  of 
debts  to  the  value  for  such  goods  as  were  still  in  his  custody, 
but  only  for  such  as  he  had  sold.  And  a. distinction  is  also  taken 
in  the  books,  as  in  Baker  v.  Berisford  (b\  that  although  an  ex- 
ecutor de  son  tort  cannot  retain  for  his  own  debt,  yet  he  may 
well  pay  others  ;  which  accords  with  what  is  said  in  Coulter's 
case  (c),  where  after  insisting  that  he  shall  not  retain  for  his 
own  debi,  because  it  is  not  reasonable  that  one  should  take  ad- 
vantage of  his  own  wrong,  Lord  Coke  adds,  that  "  it  is  clear 
that  all  lawful  acts  whicfi  an  executor  of  his  own  wrong  doth 
are  good."  And  all  the  books  agree  that  he  may  lawfully  pay 
the  intestate's  creditors  in  a  due  course  of  administration.  And 
it  is  not  suggested  that  there  were  any  specialty  creditors  in 
this  case  who  were  entitled  to  a  preference.  So  an  executor  de 
son  tort  may  plead  plene  administravit  (d).  The  case  of 
Whitehall  v.  Squire  (d),  was  an  action  by  the  rightful  against  the 
wrongful  executor  ;  and  there  two  judges  were  of  opinion 
against  Lord  Holt  that  the  action  was  not  maintainable,  be- 
cause the  plaintiff  was  a  particeps  criminis  with  the  defendant, 
and  the  case  relied  on  at  the  trial  in  2  Rol.  Abr.  399.  pi.  1.  was 
trover  against  a  stranger,  who  look  and  converted  the  goods  to 
his  own  use  before  administration  granted  to  the  plaintiff;  and 
held  that  the  action  well  lay,  because  after  administration 
granted,  the  plaintiff  was  in  by  relation  from  the  death  of  the 
intestate.  But  that  was  evidently  the  case  of  a  mere  wrongful  [  445  ] 
act  of  a  stranger,  in  possessing  himself  of  the  goods  without  any 
colour  of  authority :  but  though  the  act  of  an  executor  de  son 
tort  in  possessing  himself  of  the  intestate's  goods  may  be  wrong- 
ful, yet  it  is  not  a  wrongful  act  in  him  to  pay  the  intestate's 


(fl)  Page  48.  (A)  1  Sid.  76. 

(d)  Whitehall  v.  Squire,  Carth.  101. 
Salk.  295.;  and  3  Mod.  276\ 


(c)  5  Rep.  30.  b. 
Skin.  274.        Holt's  Rep.  45. 

debts 
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1804.  debts  in  the  due  course  of  administration;  and  therefore  it  can 
be  no  conversion  in  the  creditor  to  receive  such  goods  in  satis- 
faction of  his  debt. 

Lord  ELLEN  BOROUGH  C.  J.  I  am  not  inclined  to  dispute  most 
of  the  propositions  which  have  been  advanced  in  the  argument, 
but  the  answer  to  them  is,  that  they  have  no  application  to  the 
only  question  in  this  case.  For  when  it  is  said  that  all  payments 
which  are  made  by  an  executor  de  son  tort  in  a  due  course  of 
administration  shall  be  allowed,  that  may  be  conceded  ;  but  a 
single  act  of  wrong  in  taking  the  goods  of  the  intestate,  though 
it  may  be  sufficient  to  make  the  party  an  executor  de  son  tort 
•with  respect  to  creditors  who  may  chuse  to  sue  him  in  that 
character,  yet  will  not  give  him  any  right  to  retain  them  as 
against  the  lawful  administrator.  And  the  only  evidence  before 
the  Court,  that  the  widow  of  the  intestate  acted  in  the  charac- 
ter of  executrix  de  son  tort,  is  this  single  act  of  wrong  in 
which  the  defendant  participated.  1  take  the  principle  to  have 
been  clearly  established  by  Lord  Holt  yi  the  case  of  Whitehall  v. 
Squire,  in  Carth.  104.  which  appears  to  have  been  much  consi- 
dered. That  was  a  case  where  the  plaintiff,  having  received  a 
horse  belonging  to  the  intestate  from  the  defendant  in  remune- 
ration of  services  performed  at  the  request  of  the  defendant  about 
the  funeral  of  the  intestate,  afterwards  administered  to  the  in- 
testate, and  brought  trover  against  the  defendant  for  the  value 
of  the  horse  so  received  by  himself  before  he  became  administra- 
[  44G  ]  tor.  By  Lord  HolC&  opinion,  the  plaintiff  should  have  recovered; 
and  he  never  intimated  that  the  delivery  being  made  by  one 
acting  as  executor  de  son  tort  would  be  a  bar  to  an  action  by 
the  rightful  administrate-- :  and  the  other  two  judges  who  dif- 
fered from  him  in  the  conclusion  never  qnestioned  the  right  of 
the  administrator  to  maintain  such  an  action  in  general ;  but 
they  held  that  the  plaintiff,  being  a  particeps  criminis  in  the 
very  act  he  complained  of,  should  not  be  permitted  to  recover 
upon  it  against  the  person  with  whom  he  had  colluded.  But 
there  is  no  intimalion  of  a  difference  of  opinion  upon  any  other 
point  of  Lord  Holt's  judgment.  If  this  defence  could  be  main- 
tained the  whole  system  of  administration  of  an  intestate's  effects 
would  be  put  an  end  to,  and  instead  thereof  an  authorised 
scramble  introduced  by  law  among  the  creditors  for  priority  of 
payment,  where  the  assets  were  insufficient :  and  such  as  had 
po  chance  of  payment  in  the  regular  course  of  administration 
would  by  underhand  means  plant  a  beggar  in  the  intestate's 
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house,  and  under  colour  of  his  being  thus  made  an  executor  de 
son  tort,  would  obtain  a  delivery  from  him  of  the  goods  with 
which  they  had  respectively  furnished  the  intestate.  It  may 
be  said  that  such  a  transaction  might  be  impeached  on  the 
ground  of  fraud  ;  but  if  a  creditor  could  thus  acquire  a  title  to 
the  intestate's  property  by  the  naked  act  of  delivery  by  another, 
it  would  be  very  difficult  in  many  cases  to  prove  that  such  de- 
livery had  been  made  in  collusion  with  the  creditor  who  re- 
ceived the  goods.  Without  disputing,  therefore,  the  authority 
of  any  of  the  cases  which  have  been  referred  to,  it  is  sufficient 
to  observe,  that  when  it  is  laid  down  generally  that  payments 
made  in  the  due  course  of  administration  by  one  who  is  exe- 
cutor de  son  tort  are  good,  that  must  be  understood  of  cases 
where  such  payments  were  made  by  one  who  is  proved  to  have 
been  acting  at  the  time  in  the  character  of  executor,  and  not 
of  a  mere  solitary  act  of  wrong-  in  the  very  instance  complained 
of,  by  one  taking  upon  himself  to  hand  over  the  goods  of  the 
intestate  to  a  creditor.  If  it  were  necessary,  it  might  be  fit  to 
consider  whether  in  any  case  such  a  delivery  of  the  intestate's 
goods  to  a  creditor,  by  one  who  had  no  lawful  authority,  would 
be  a  bar  to  an  action  of  trover  by  the  rightful  administrator: 
in  trespass  it  is  only  said  that  such  payments,  if  made  by  execu- 
tor de  son  tort  in  a  due  course  of  administration,  shall  be  recoup- 
ed in  damages.  The  passage  cited  from  Mr.  Justice  Bullers 
Nisi  Prius  does  indeed  go  the  length  of  saying,  that  if  the  pay- 
ments made  by  executor  de  son  tort  amount  to  the  full  value  of 
the  goods  sought  to  be  recovered  in  the  action  of  trover,  the 
plaintiff  shall  be  nonsuited  ;  but  tire  passage  in  Carthew,  refer- 
red to  in  the  margin,  is  directly  contrary  to  that  position.  And 
a  difference  may  easily  be  conceived  between  an  action  by  a 
creditor  against  one  who  has  intermeddled,  and  whom  he  sues 
in  the  character  of  executor  generally,  which  may  estop  the 
plaintiff  from  saying  that  the  defendant  is  not  lawful  executor, 
and  an  action  by  the  lawful  administrator  against  such  inter- 
meddler,  to  disaffirm  all  his  acts,  and  where  the  defendant  is 
to  justify  or  defend  himself  under  the  character  of  an  executor 
de  son  tort.  An  act,  therefore,  may  be  well  sufficient  to  charge 
the  party  himself  as  executor  de  son  tort,  which  would  not  be 
sufficient  to  justify  a  wrong-doer  claiming  title  under  it.  Here 
no  possession  of  the  intestate's  goods  was  proved  in  the  widow 
before  the  moment  of  delivery.  For  aught  appears  there  might 
have  been  no  other  act  of  her  intermeddling-  or  assuming  to  act 
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1804.  as  executrix.  Then,  without  any  antecedent  possession  proved, 
could  she,  by  the  mere  act  of  seizing  the  goods,  give  to  the  cre- 
ditor all  the  eflect  of  a  delivery  by  the  legal  administrator  ?  I 
find  no  principle  nor  authority  in  the  law  which  will  warrant  that. 
The  whole  argument  has  been  founded  on  an  assumption,  not 
warranted  by  the  facts  of  the  case  before  us,  namely,  the  ante- 
cedent possession  of  the  intestate's  property  by  the  widow. 

GROSE  J.  The  question  is,  Whether  the  simple  act  of  de- 
livering these  goods  by  the  widow  to  the  creditor  of  the  intes- 
tate will  so  far  make  her  an  executrix  de  sou  tort,  as  against 
the  lawful  administrator,  as  to  enable  the  creditor  to  protect 
himself  under  such  delivery  in  an  action  of  trover  for  the  goods 
brought  by  the  administrator?  Read's  case  (a)  seems  to  go  the 
length  of  saying,  that  a  stranger  taking  any  of  the  intestate's 
goods,  and  using  or  disposing  of  them,  will  make  him  an  executor 
de  son  tort :  for  though,  says  Lord  Coke,  it  was  objected  that 
he  ought  to  pay  a  debt  or  legacy,  or  do  something  as  executor, 
yet  it  was  resolved  and  well  agreed,  that  where  no  one  takes 
updn  himself  to  be  executor,  nor  hath  taken  letters  of  adminis- 
tration, there  the  using  of  the  goods  of  the  deceased  by  any 
one,  or  the  taking  of  them  into  his  possession,  which  is  the 
office  of  an  executor  or  administrator,  is  a  good  administration 
to  charge  him  as  executor  of  his  own  wrong.  For,  he  adds, 
that  those  to  whom  the  deceased  was  indebted  in  such  case  have 
not  any  other  aguinst  whom  they  can  have  an  action  for  the  re- 
covery of  their  debts.  Now  this  may  be  well,  if  taken  only  to 
charge  the  party  so  intermeddling ;  but  if  applied  to  protect 
payments  made  by  him,  it  will  be  necessary  to  engraft  on  such 
[  449  ]  disposing,  &c.  that  it  be  done  in  a  course  of  administration. 
For  without  that  qualification,  if  any  servant  in  the  house  of  the 
deceased  were  to  deliver  goods  to  a  creditor,  the  creditor  might 
set  up  a  right  to  retain  them  from  the  lawful  executor,  by  say- 
ing that  this  was  a  delivery  from  one  who  was  executor  de  sou 
tort ;  although  in  no  other  instance  affecting  to  act  as  executor. 
And  it  would  be  no  answer  to  the  lawful  executor  to  tell  him 
that  he  had  his  remedy  over  against  a  beggar.  It  would  be 
most  absurd  and  unjust  if  such  a  defence  could  be  admitted. 
Therefore  what  is  laid  down  in  5  Rep.  must  be  taken  with  the 
qualification  I  have  mentioned.  But  there  is  no  pretence  here 

(a)  5  Rep.  33. 
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for  saying  that  the  delivery  of  the  goods  in  question  was  in  the 
due  course  of  administration.  The  only  act  of  administering  by 
the  widow,  as  stated,  was  the  act  of  delivering  these  very  goods. 
But  to  entitle  a  party  to  defend  his  possession  against  the  lawful 
administrator,  under  a  delivery  by  an  executor  de  son  tort,  it 
must  have  been  made  at  least  in  the  course  of  administration  : 
and  it  was  incumbent  upon  the  defendant  insisting  upon  it  to 
prove  that  it  was  so  made  in  this  instance.  That  was  not  done, 
and  therefore  the  facts  of  the  case  do  riot  bear  out  the  argu- 
ment. 

LAWRENCE  J.  Upon  the  opening  of  the  plaintiff's  case  at 
the  trial  by  his  counsel,  and  the  objection  taken  upon  it  by  the 
counsel  for  the  defendant,  I  understood  that  all  the  facts  of  the 
case  had  been  stated  which  gave  rise  to  the  question  of  law:  and 
I  did  not  understand  then  that  there  were  any  other  acts  of  in- 
termeddling by  the  intestate's  widow  than  the  act  complained  of. 
But  it  was  insisted  that  upon  these  facts  (which  he  again  re- 
ported as  before  stated)  a  title  was  conveyed  to  the  creditor 
who  took  the  goods  upon  the  delivery  of  one  who,  by  such  inter- 
meddling, had  made  herself  executrix  de  son  tort.  This  being 
the  state  of  the  case  at  the  trial,  I  was  not  led  at  the  time,  nor 
did  it  then  occur  to  me,  to  consider  what  effect  the  proof  of 
other  acts  of  administration  by  the  widow  would  have  had  upon 
the  question :  I  only  gave  my  opinion  upon  the  facts  now  before 
the  Court;  and  upon  these  I  think  that  the  delivery  of  the  goods 
by  the  widow  can  convey  no  title  to  the  defendant.  The  cases 
which  have  occurred,  where  payments  by  an  executor  de  son 
tort  have  been  recognized  in  actions  brought  against  him  by  the 
rightful  executor,  have  gone  upon  this  ground,  that  the  pay- 
ments which  were  to  be  recouped  in  damages  were  such  as  the 
rightful  executor  or  administrator  would  have  been  bound  to 
have  made  ;  and  therefore  it  could  not  be  considered  as  any  de- 
triment to  him  that  they  were  made  by  the  executor  de  son  tort. 
But  the  only  foundation  on  which  a  creditor  of  the  intestate 
can  in  any  case  make  title  to  a  payment  or  delivery  to  him  out 
of  the  intestate's  property  by  an  executor  de  son  tort  is  that  he 
had  fair  reason  for  supposing  that  the  person  from  whom  he 
received  such  payment  or  delivery  had  a  right  to  make  it ;  as 
where  such  person  avowedly  took  upon  him  the  character  of  ex- 
ecutor, and  acted  as  such.  But  nothing  of  that  sort  was  shewn 
here ;  no  other  previous  act  of  administration  by  the  widow. 
It  was  therefore  contended  at  the  trial,  and  so  it  appeared  to 
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me,  that  the  defendant  had,  by  thns  taking  the  intestate's  goods 
made  himself  executor  de  son  tort  as  much  as  tlio  widow  from 
\vhom  he  received  them  ;  for  he  concurred  with  her  in  the  same 
wrongful  act.  It  is  indeed  said  that  the  opinion  given  by  Lord 
Holt,  in  Parker  v.  Kelt,  goes  to  shew  that  a  single  act  of  in- 
termeddling and  making  payment  to  a  creditor  out  of  the  intes- 
tate's effects  may  be  good  as  a  payment  by  an  executor  de  son 
tort.  But  I  do  not  think  that  that  genera'  conclusion  is  to  be 
drawn  from  what  is  said  by  Lord  Holt.  I  do  not  mean  to  say 
that  a  single  act  of  intermeddling  may  not  be  sufficient  for  that 
purpose,  if  it  be  such  as  may  induce  the  creditor  to  think  that 
the  party  so  intermeddling  was  the  rightful  executor.  But  1  do 
not  think  that  his  meaning  is  to  be  carried  further;  for  the  words 
are,  "  creditors  are  not  bound  to  seek  further  than  him  who  acts 
as  executor  (a) :"  but  a  man  must  have  acted  in  some  way  or 
other  as  executor  before  another  can  look  to  him  as  such.  "  And 
therefore  (he  instances)  if  an  executor  deson  tort  pay  100/.  of  the 
testator's  in  a  bag  to  a  creditor,  the  rightful  executor  shall  not 
have  trover  and  conversion  against  the  creditor."  Lord  Holt 
does  not  say  if  any  person  pay  the  100/.,  but  if  an  executor  de  son 
tort  pay  it;  that  is,  one  who,  as  he  had  just  before  described, 
had  acted  as  executor  ;  one  from  whom  the  creditor  might  sup- 
pose that  he  had  a  right  to  claim  payment.  It  has  been  also  ar- 
gued, that  if  this  action  had  been  brought  against  the  widow 
charging  her  as  executrix  de  son  tort,  she  would  have  been  en- 
titled to  recoup  this  payment  in  damages.  I  doubt  that.  How- 
ever I  give  no  opinion  upon  it :  but  only  wish  to  be  understood 
as  not  being  prepared  to  give  my  assent  to  it  at  present.  When 
that  question  arises  it  may  be  material  to  consider  several  au- 
thorities in  the  books.  Graysbrook  v.  Fox,  Plozcd.  275.  That 
was  detinue  brought  by  an  executor  against  the  defendant,  who 
had  purchased  goods  belonging  to  the  testator  from  one  to  whom 
the  ordinary  had,  immediately  after  the  testator's  death  and  be- 
fore the  executor  had  proved  the  will,  granted  administration  : 
and  it  was  holden  that  the  executor  who  sued  after  probate  ob- 
tained should  recover.  Now  that  was  a  much  stronger  case  than, 
this  ;  because  there  the  vendee  had  bought  from  the  person  who 
had  actually  taken  out  letters  of  administration  at  the  time, 
though  they  were  afterwards  avoided  upon  the  production  of 
the  will.  And  it  was  there  said  by  Walsh,  one  of  the  Judges, 


(«)  1  Ld.Eay.66l. 
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who  held  with  the  plaintiff,  that  '*  if  the  defendant  had  averred 
that  the  administrator  had  aliened  the  goods  to  him  for  a  certain 
sum,  and  had  employed  the  money  in  discharge  of  the  funeral, 
or  of  the  debts  of  the  deceased,  or  about  other  things  which  an 
executor  should  be  forced  to  do,  there  the  sale  for  such  purposes 
should  not  be   avoided,    but   should  remain  indefeasible:  and 
the  reason  is,   because  by  the  commission  of  the  administration, 
to  him  by  the  ordinary,  who  was  ignorant  of  the  testament,  he 
has  a  colour  of  authority,  though  it  is  not  a  rightful  one ;  and 
he  that  has  the  right  suffers  no  disadvantage,  although   he  be 
bound  by  the  act  of  the  administrator  ;  for  it  is  no  more  than  he 
himself  was  compellable  to  do,  &c.     And  so,  inasmuch  as  the 
administrator  was  compellable  to  do  it,  &c.  it  is  reasonable,  and 
no  detriment  to  any  one,  that  the  thing   done  should  remain 
stable  and  firm  without  impeachment."     Now  here  there  was  no 
colour  of  authority  proved  in  the  widow,  which  is  one  of  the  rea- 
sons assigned  why  dispositions  of  the  intestate's  property  by  one 
who  is  not  rightful  executor  or  administrator  stall  in  any  case 
be  deemed  good  ;  and  the  other  reason  is,  that  he  who  has  the 
right  suffers  no  disadvantage,  being  no  more  than  what  he  him- 
self was  compellable  to  do.     But  neither  does  that  appear  in  this 
case ;  for  supposing  there  was  not  a  sufficiency  of  assets,  the  ad- 
ministrator would  have  had  a  right  to  prefer  himself ;  and  if  he 
would  not  have  been  bound  to  have  done  what  the  widow  did, 
it  cannot  be  said  that  he  has  suffered  no  disadvantage.    So  Went- 
worth's  Office  of  Executor,  182.,  speaking  of  payments  to  be  al- 
lowed to  executors  de  son  tort,  says, "  they  must,  as  he  thinks,  be 
understood  with  this  difference,  viz.  that  this  payment  shall  stand 
as  against  other  creditors,  but  not  as  against  the  right  executor 
or  administrator;   for  then  a  stranger  might  usurp  the  office  of 
executor,  and  take  from  him  that  liberty  of  election  to  prefer 
which  creditor  he  will  in  the  first  payment :  you  might  take  from 
the  executor  power  to  pay  himself  before  others,  in  case  there 
were  a  debt  due  to  him,  which  were  very  unreasonable."     So 
here,  for  aught  appeared,  the  delivery  of  these  goods  might  take 
from  the  plaintiff,  the  lawful  administrator,  the  power  of  paying 
himself  his  own  debt.     And   this  is  confirmed  by  what  is  said  in 
2  Blac.  Com.  507-8,  that  "  in  all  actions  by  creditors  against  an 
officious  intruder  he  shall  be  named  an  executor  generally  ;  for 
the  most  obvious  conclusion  which  strangers  can  form  from  his 
conduct  is,  that  he  hath  a  zeill  of  the  deceased  zcherein  he  is  named 
executor,  but  hath  not  yet  taken  probate  thereof.     Then,  after 
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1804.  saying  that  he  is  chargeable  with  the  debts  of  the  deceased,  &c. 
he  proceeds  :  "  And  though  as  against  the  rightful  executor  or 
administrator  he  cannot  plead  such  payment,  yet  it  shall  be  al- 
lowed him  in  mitigation  of  damages,  unless,  perhaps,  upon  a 
deficiency  of  assets,  whereby  the  rightful  executor  may  be  prevented 
from  satisfying  his  otcn  debt."  Now,  1  cannot  reconcile  all  these 
authorities  with  the  general  doctrine  contended  for,  that  any 
payment  made  to  a  creditor  by  one  who  is  executor  de  son  tort 
shall  be  good  against  the  lawful  administrator.  That  doctrine 
[  454  ]  is,  I  think,  very  questionable.  But  it  is  sufficient  to  say  here 
that  it  did  not  appear  that  the  widow  had  taken  upon  herself  the 
administration  of  the  intestate's  effects  in  any  other  respect  than 
in  the  single  act  of  wrong  complained  of. 

LE  BLANC  J.  The  case  which  appeared  at  the  trial  was, 
that  this  was  an  action  of  trover  brought  by  the  administrator  to 
recover  from  the  defendant  the  value  of  certain  goods  of  the 
intestate,  which  the  defendant  had  received  after  the  intestate's 
death  from  his  widow,  who  had  at  the  time  no  title  to  them, 
nor  any  appearance  or  colour  of  title.  To  this  state  of  the  case 
the  authorities  cited  by  the  defendant's  counsel  have  no  ap- 
plication ;  and  the  dicta  principally  relied  on  must  be  taken  with 
reference  to  the  cases  then  under  consideration,  in  which  view 
they  may  be  perfectly  true,  however  doubtful  taken  generally. 
Some  of  the  cases  establish  this  point,  that  one  who  has  inter- 
meddled with  the  goods  of  an  intestate,  and  is  afterwards  sued 
as  executor  de  son  tort,  shall  be  permitted  to  protect  himself 
to  the  extent  of  such  payments  out  of  the  intestate's  effects  as 
he  has  rightfully  made:  by  which  I  understand  such  payments 
as  he  would  have  been  bound  to  make  if  he  had  been  rightful 
executor.  The  cases  have  also  gone  further,  and  decided  that 
a  creditor  of  the  intestate,  who  has  received  payment  from  one 
who  appeared  to  be  acting  as  rightful  executor,  might  protect 
himself  under  such  payment :  with  this  distinction,  however, 
that  where  a  person  has  intermeddled  wrongfully,  by  which  he 
has  made  himself  what  is  called  an  executor  de  son  tort,  when 
he  is  sued  as  executor,  there,  inasmuch  as  the  law  obliges  him 
to  pay  the  demands  of  all  the  creditors  of  the  intestate  who  may 
sue  him,  to  the  extent  of  the  goods  come  to  his  hands  ;  so,  on 
[  455  ]  the  other  hand,  the  law  allows  that  where  he  was  bound  to 
pay  other  creditors  he  may  defend  himself  in  an  action  against 
the  rightful  executor  or  administrator  for  aJl  payments  which 
he  was  bound  to  make.  But  this  is  a  very  different  case  :  if  it 

had 
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Lad  appeared  here  that  the  defendant  had  received  the  goods 
from  a  person  from  whom  he  was  in  a  condition  to  have  enforced 
payment  by  law,  by  shewing  that  she  was  executrix  de  son  tort, 
he  might  have  brought  himself  within  some  of  the  authorities 
which  have  been  cited  :  but  there  was  no  evidence  of  her  being 
executrix  de  son  tort  at  the  time  but  the  very  act  of  wrong  com- 
plained of  in  the  delivery  of  these  goods  ;  and  that  is  the  only 
act  now  set  up  as  giving  title  to  the  defendant.  But  that  act  of 
wrong  of  the  widow,  connected  as  it  was  with  the  defendant's 
own  act  of  receiving  the  goods,  shall  never  be  set  up  as  giving 
title  in  itself  against  the  rightful  administrator.  At  the  time  of 
the  delivery  the  widow  had  not  holden  out  to  the  world  any 
visible  act  to  shew  that  she  had  a  right  to  make  such  delivery  to 
the  defendant. 

Rule  discharged. 
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Tuesday, 
Jan.  31st. 


rPHE  plaintiffdeclared  that  whereas  one  S.  F.  Bancroft,  since  Where  the 

deceased,  at  the  time  of  his  death  was  indebted  to  him  in  P'aintlff  <lc" 
m   f  i      i     /.  •  iii.  11       dared  that 

5o/.  for  goods    before  that  time   sold  and  delivered  to  the  de-  ^  since  de- 
ceased, whereof  the  defendant  Nancy  had  notice,  and  thereupon,  ceased,  was 
after  the  death  of*  Bancroft,  the  defendant  Nancy,  before  her  in-  indebted  to 

termarriasre  with  the  other  defendant  Ashburnham,  in  considera- 

i  -     TT         much,  and 
tion  of  the  premises,  and  also  in  consideration  that  the  plaintiffs,  at  that  after  his 

the  special  instance  and  request  of  the  defendant  Nancy,  would  death,  in 

forbear  and  give  day  ofpai/ment  of  the  saidfj&l.  as  after  mentioned,  consillera- 
J,  .*  ...        .        ,  .  J\  ,.        tion  of  the 

she  the  said  Nancy,  by  a  note  in  writing  signed  by  her  according  prcmjSC8anj. 

to  the  form  of  the  statute,  &c.  on  the  2()th  of  March  1801,  under-  that  he,  at 
took  and  promised  the  plaintiff" to  discharge  the  said  debt  so  due  and  the  instance 
owing  to  him  in  a  reasonable  time,  and  to  send  him  201.  in  part  pay-  ° 
ment  in  the  July  following  :  and  although   the  same  July  is  long  a.0«W /bV- 
since  passed,  during  which  the  said  Nancy  continued  sole,  and  a  bcur  and  give 
reasonable  time  elapsed  for  the  payment  of  the  whole  58/.  accord-  dffy  °J  Pay~ 
ing  to  the  tenor  and  effect  of  the  said  promise,  and  though  the  ;!'V'  ° 
plaintiff  has  alreuysfrom  the  time  of  making  the  said  promise  hither-  statin"  to 

whom  he  was 

to  forbear)  the  defendant  promised,  &c.;  held  on  demurrer  to  be  no  consideration  for 
the  promise  ;  for  a  promise  can  only  be  sustained  on  a  consideration  of  benefit  to  the 
defendant  or  of  detriment  to  tlie  plaintiff:  and  unless  there  were  some  person  whom 
the  plaintiff  could  have  sued  for  his  debt,  his  forbearance  was  no  detriment  to  him. 

VOL.  IV.  B  b  to  »[  450  ] 
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180  i.        to  forborne  and  given  day  of  payment  of  the  said  (M)t,  whereof 
r~^  the  defendant  'Nancy  before  her  intermarriage,  and  both  the  de- 

fendants  since  their  intermarriage,  have  had  due  notice,  yet  the 


ASH  BURN-  defendants  have  respectively,  &c.  refused  to  pay,  &c.  There 
ii  AM.  were  olher  counts  in  substance  the  same  ;  one  alleging  the  for- 
bearance to  be  till  July,  &c.  To  all  which  there  was  a  demur- 
rer, assigning  for  special  causes  ;  that  it  is  not  alleged  in  the 
declaration  from  whom  the  said  sum  of  58/.  therein  mentioned 
was  due  and  owing  to  the  plaintiff  at  the  time  when  the  de- 
fendant Nancy  is  supposed  to  have  made  the  promise  and  under- 
taking mentioned,  or  that  any  persons  or  person  were  or  was 
then  liable  to  pay  the  plaintiff  that  sum  ;  and  that  it  is  not  al- 
leged to  whom  the  plaintiff  hath  forborne  and  given  day  of  pay- 
ment of  the  said  58/.;  and  that  the  declaration  does  not  disclose 
any  legal  and  sufficient  consideration  for  the  supposed  promise  ; 
[  457  ]  nor  does  it  thereby  appear  that  the  plaintiff  has  any  good  cause 
of  action  against  the  defendants,  &c. 

Marryat  in   support  of  the  demurrer.      This  is  a  promise 

made  by  a  stranger  to  the  original  contract  or  consideration  for 

the  supposed  forbearance.     But  a  promise  to  forbear  generally 

is  not  a  sufficient  foundation  for  an  assumpsit  without  shewing 

a  person  who  was  liable  to  pay  the  debt.     If  the  promise  had 

been  laid  barely  for  forbearing  to  sue  the  defendant,  it  not  ap- 

pearing that  she  was  before  liable  for  any  debt  to  the  plaintiff, 

the  action  could  not  have  been  sustained  :  then  it  cannot  aid  the 

plaint,  that  a  debt  is  stated  to  be  due  to  the  plaintiff^  without 

slating  any  person  from  whom  he  could  have  enforced  payment. 

It  is  not  enough  that  there  may  be  some  person  liable  to  him 

in  rerum  nalura  who  is  unknown.     All  the  cases  upon  the  sub- 

ject are  collected  in  1  Com.  Dig.  WO.,  Action  upon  the  Case  upon 

Assumpsit,   F.  8.,  which  shew  that  no  action  can  be  maintained 

upon  an   assumpsit   in   consideration  of  forbearance  where  the 

party  was  not  chargeable  ;  as  in  the  case  of  an  heir  who  has  no 

assets.  This  case  is  not  distinguishable  in  principle  from  those.  To 

sustain  such  an  action  the  plaintiff  must  shew  that  he  was  in  a  situ- 

ation to  forbear  some  person  whom  he  might  have  sued,  whom  it 

would  have  been  beneficial  to  him  to  have  sued,  and  consequently, 

whom  it  was  detrimental  to  him  to  forbear  suing.     Here  it  is 

not  shewn  that  any  person  was  liable  to  the  plaintiff  at  the  time 

of  the  promise  made  ;  for  the  original  debtor  was  dead,  and  no 

representation  was  taken  out,  nor,  for  aught  appears,  any  assets, 

nor  any  suit  surceased  in  consequence  of  the  promise  which  the 

plaintiff 
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plaintiffcould  have  supported.  In  Smith  v.  Jones  (a),  the  plain- 
tiff'declared  that  his  father  bequeathed  him  a  legacy  of?/,  and 
made  C.  his  executrix,  and  died,  and  that  the  defendant  inter- 
married with  C.;  and  that  in  consideration  that  assets  of  the 
plaintiff's  father  came  into  the  hands  of  the  defendant,  and  in 
consideration  that  the  plaintiff  would  forbear  (/>)  the  71.  till  All 
Saints  following,  the  defendant  promised  to  pay  it  at  that  time  ; 
and  then  the  plaintiff  shewed  that  he  had  forborne,  &c.  till  the 
day,  yet  the  defendant  had  not  paid  him.  The  defendant  pleaded 
that  C.,  the  executrix  of  the  father,  died  intestate  at  such  a 
place  before  the  promise  made :  upon  which  the  plaintiff  de- 
murred ;  and  judgment  was  given  against  him  :  for  by  the  death 
of  the  executrix  before  the  promise,  it  appeared  that  there  was 
not  any  consideration  sufficient  to  charge  the  defendant,  who 
was  not  chargeable  with  the  legacy  after  the  death  of  his  wife, 
the  executrix.  The  report  states  further,  that  the  declaration 
was  also  holden  ill,  "because  it  did  not  shew  precisely  what  person 
the  plaintiff  was  to  forbear  to  sue  for  the  7/.;  for  it  could  not  be 
intended  that  he  should  forbear  the  defendant,  who  it  appeared 
by  law  was  not  chargeable  with  it."  So  in  Rosyer  v.  Lang- 
dale  (c),  the  plaintiff  declared  against  a  feme  administratrix,  that 
she,  in  consideration  that  he  would  forbear  suit  until  she  had  taken 
out  letters  of  administration,  promised  to  pay  him  a  certain  sum 
owing  to  him  by  her  intestate.  And  after  verdict  and  judg- 
ment error  was  brought;  for  that  the  plaintiff  had  set  forth  no 
consideration  for  the  assumpsit ;  for  till  administration  taken  out 
by  the  defendant  she  was  not  liable  to  be  sued,  except  there 
were  a  cause  depending,  which  there  was  not.  And  this  was 
holden  to  be  a  good  exception.  The  subsequent  case  indeed,  of 
Hume  v.  llinton(d),  may  seem  to  contradict  that,  where  it  was 
holden  that  a  general  forbearance  of  the  debt  was  in  effect  a  for- 
bearance to  sue  all  the  world,  and  was  sufficient  to  uphold  an 
assumpsit,  without  shewing  that  any  particular  person  was  liable 
to  pay :  but  that,  it  is  to  be  observe'd,  was  after  verdict,  when 
it  might  be  presumed  that  some  person  was  shewn  to  be  liable. 
And  further,  it  is  said  to  have  been  decided  upon  the  authority 
of  a  case  of  Hill  v.  Bailey,  over-ruling  that  of  Smith  v.  Jones. 

(a)  Yelv.  184. 

(1}  i.  e.  forbear  to  sue  the  defendant  for  the  Tl.  according  to  the  re- 
port of  the  S.  C.  in  Cro.  Jac.  257. 

(c)  Sty.  248.  and  vide  If  at/ward  v.  Ducket,  ib.  405. 
((F)  Sti/.  304. 

B  b  2  But 
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But  in  Hill  v.  Jlailey,  which  is  reported  in  1  Roll  jllr.  22.  (a), 
there  was  an  averment  that  the  goods  of  the  plaintiff's  debtor 
came  legitimo  modo  after  his  death  to  the  defendant,  who,  in 
consideration  that  the  plaintiff  would  forbear  Iiis  debt,  promised 
to  pay  it.  There  was,  therefore,  a  good  consideration  for  the 
promise  to  forbear  generally.  And  in  Reynolds  v.  Prosser  (b) 
Hardres,  in  argument,  cites  the  same  case  of  Hume  v.  Hinton 
(under  the  name  of  Hummers  v.  Hinitoti),  as  having  been  ad- 
judged to  be  no  consideration  to  sustain  the  promise.  There  is 
another  case  which  may  be  cited  for  the  plaintiff,  of  Quick  v. 
Copletoti  (c},  where  the  defendant's  late  husband  being  indebted 
to  the  plaintiff,  and  the  defendant  about  to  come  to  London,  and 
in  fear  of  being  arrested  by  the  plaintiff,  she  promised  to  pay 
him  in  consideration  that  he  would  not  trouble  her,  and  would 
forbear  till  Michaelmas.  And  after  verdict  it  was  moved  in 
arrest  of  judgment,  that  she  not  being  shewn  to  be  executrix  or 
administratrix,  her  forbearance  was  not  any  consideration  ; 
which  was  agreed  by  the  Court ;  but  they  held  that  the  subse- 
quent words,  forbear  till  Michaelmas,  were  general,  not  only 
to  forbear  her  but  all  others,  and  made  a  good  consideration. 
But  the  opinion  afterwards  delivered  by  Hyde  C.  J.  very  much 
shakes  the  authority  of  this  case;  for  he  says  thai  a  forbearance 
to  sue  one  who  fears  to  be  sued  is  a  good  consideration  ;  which 
certainly  cannot  be  maintained  :  and  he  cited  a  case  in  C.  B. 
when  he  sat  there,  where  a  woman,  who  feared  that  the  dead 
body  of  her  son  would  be  arrested  for  debt,  was  holdeu  liable 
upon  a  promise  to  pay  in  consideration  of  forbearance,  though 
she  was  neither  executrix  nor  administratrix.  But  of  this  the 
other  Judges  are  said  to  have  doubted.  [ItordElletiborough  C.  J. 
It  is  impossible  to  contend  that  this  last  forbearance  could  be  a 
good  consideration  for  an  assumpsit ;  for  to  seize  a  dead  body 
upon  any  such  pretence  would  be  contra  bonos  mores,  and  an 
extortion  upon  the  relatives.]  The  weight  then  of  the  autho- 
rities is  with  the  defendant,  as  the  principle  clearly  is  with  him. 
For  as  where  the  forbearance  is  staled  to  be  of  the  defendant 
himself,  the  plaintiff  must  shew  that  he  was  before  liable  to  be 
sued  ;  so  when  the  forbearance  is  general,  of  all  the  world,  it 
is  equally  reasonable  that  the  plaintiff  should  shew  some  one 
person  who  was  liable  to  him,  for  the  forbearance  of  a  ground- 


(<?)  And  vide  1  Dam:  Abr.  50.  (V)  Hardr.  73. 

(c)  1  Lei.  lo'l.     1  Sid.  242.  and  1  Keb.  866. 
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less  suit  has  been  holden  to  be  no  consideration  for  an  assumpsit;        1804. 
as  in  Tooley  v.  Windham  (a),  and  Lloyd  v.  Lee  (6).     Here  the 
defendant  is  not  shewn  to  be  executrix  or  administratrix,  or  to 
have   assets  ;  and  a  promise  even  by  an  executor,  as  such,  is  a    ASHBUUN- 
mere  nudum  pactnm  without  assets  at  the  time  (c). 

Jervis  contra.  The  consideration  of  general  forbearance, 
as  here  laid,  is  sufficient  to  maintain  the  assumpsit.  To  sustain 
a  promise  the  consideration  must  either  be  beneficial  to  the  de- 
fendant or  detrimental  to  the  plaintiff.  In  Pil/ans  v.  Van  Mie- 
rop  (d),  Yates  J.  says,  "  Any  damage  to  another,  or  suspension 
or  forbearance  of  his  right,  is  a  foundation  for  an  undertaking, 
and  will  make  it  binding,  though  no  actual  benefit  accrue  to  the 
party  undertaking  :"  He  adds,  that  there  "  the  promise  and 
undertaking  of  the  defendants  did  occasion  a  possibility  of  loss  to 
the  plaintiffs."  It  is  part  of  the  definition  that  there  must  be  a 
right  in  the  plaintiff;  which  furnishes  an  answer  to  the  cases 
of  Tooley  v.  Windham  (e)  and  Lloyd  v.  Lee  (f),  where  no  such 
right  appeared.  Now  here  the  plaintiff  shews  a  debt  due,  and 
a  right  to  recover,  though  not  against  any  person  named :  but 
it  is  enough  that  he  shews  a  possibility  of  loss  by  the  forbearance. 
[Lord  El/enborough  C.  J.  It  is  not  entitled  to  the  name  of  for- 
bearance unless  you  shew  something  or  somebody  to  be  forborne. 
If  there  be  a  right  which  can  be  enforced  against  any  body,  no 
doubt  that  a  promise  to  forbear  is  a  good  consideration  :  but  if 
there  be  no  person  liable,  how  is  it  entitled  to  the  name  or  qua- 
lity of  forbearance?]  The  cases  shew  that  it  is  sufficient  if  there 
be  a  right  in  the  plaintiff,  which  is  forborne,  though  not  shewn 
to  be  capable  of  being  enforced  at  the  time  against  any  particu- 
lar person  ;  as  in  Quick  v.  Copleton  (g),  where  the  consideration 
relied  on  by  the  Court  was  not  the  fear  j)i'  being  sued,  but  the 
general  forbearance,  "  to  forbear  till  Michaelmas."  And  yet  it 
was  not  averred  there  that  either  the  defendant  or  any  other  [  462  ] 
person  was  executrix,  &c.  of  the  deceased  debtor;  and  conse- 
quently no  person  appeared  to  be  liable  to  the  plaintiff  at  the 
time.  So  in  the  case  of  Hill  v.  Bailey  in  1  llol.  Abr.  22.,  the 
consideration  relied  on  was  not  that  the  goods  of  the  deceased 
debtor  cauie  to  the  defendant's  hands  legitimo  modo,  for  then 

(a)  Cro.  Eliz.  206.  (b)  1  Stra.  94. 

(c)  Rann  v.  Hughes,  7  Term  Rep.  350.  n.  «. 

(</)  3  Burr.  1673.  (e)  Cro.  Eliz.  206. 

(J')  1  Stra.  9*.  (g)  1  Ler.  l6l.    1  Sid.  242.    1  Keif.  866. 

B  b  3  there 
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1804.  there  was  no  occasion  to  lay  my  forbearance  ;  but  the  judgment 
turned  on  the  sufficiency  of  the  general  forbearance  to  sue,  to 
sustain  the  assumpsit.  [Lawrence  J.  The  promise  to  forbear 


Joxr.s 
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the  defendant  liable  to  judgment  de  bonis  propriis,  and  not 
merely  as  far  as  the  assets  go.]  Then  the  case  of  Hume  v.  Ilin- 
ton(a)  is  in  point  (which  is  merely  misquoted  by  Hardres  (i)in 
argument),  and  that  was  subsequent  to  Smith,  v.  Jones  (c),  which, 
it  appears  from  all  the  reports  of  it  taken  together,  \vas  a  pro- 
mise, not  for  forbearance  generally,  but  to  forbear  the  defendant; 
which  reconciles  the  authorities:  and  the  same  answer  will  ap- 
ply to  Rosyer  v.  Langdale  (fl),  which  was  a  promise  in  consider- 
ation that  the  plaintiff  \vou\d  forl/ear  suit  until  the  defendant  had 
taken  out  administration  ;  which  was  taken  to  mean  a  forbear- 
ance to  sue  the  defendant.  But  where  a  person  is  sued  as  execu- 
tor, which  was  the  case  in  Rann  v.  Hughes  (e),  his  liability  on  a 
promise  to  pay  can  only  be  co-extensive  with  his  original  liabi- 
lity in  respect  of  assets. 

Marry  at,  in  reply,  was  stopped  by  the  Court. 

Lopd  ELLENBOROUGH  C.  J.  The  way  in  which  I  am  dis- 
posed to  consider  this  case  will  break  in  upon  no  recognized  rule 
of  law,  nor  on  the  plain  sense  of  what  was  laid  down  by  Mr. 
Justice  Yates,  in  the  case  of  Pillans  v.  Van  Mierop.  It  is  a 
known  rule  of  law,  that  to  make  a  promise  obligatory  there  must 
be  some  benefit  to  the  party  making  it,  or  some  detriment  to 
the  party  to  whom  it  is  made  ;  otherwise  it  is  considered  as 
nudum  pactum  and  cannot  be  enforced.  I  do  not  say  that  the 
opinion  which  I  have  formed  will  not  break  in  on  any  of  the 
cases  which  have  been  cited,  but  it  entrenches  on  no  general 
rule ;  and  in  order  to  shew  that,  I  will  examine  the  rule  referred 
to  as  laid  down  by  Mr.  Justice  Yates,  and  see  how  it  applies  to 
the  present  case.  He  says  that  "  any  damage  to  another,  or 
suspension  or  forbearance  of  his  right,  is  a  foundation  for  an 
undertaking,"  &c.  Now  how  does  the  plaintiff  shew  any  da- 
mage to  himself  by  forbearing  to  sue,  when  there  was  no  fund 
which  could  be  the  object  of  suit :  where  it  does  not  appear 
that  any  person  in  rerum  natura  was  liable  to  be  sued  by  him? 
No  right  can  exist  in  this  vague,  abstract,  and  indefinite  way. 


(a)  Sly.  304.  (6)  Hardr.  73. 

(c)  Fe/r.184.     Cro.Jac.257.     (keen,  133. 
(rf)  Sty.  248.  (e)  7  Term  Rep.  350.  n. 
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Right  is  a  correlative  term :  there  must  be  some  object  of  rigbt '       1804. 
some  object  of  suit;  some  party  who,  in  respect  of  some  fund 
or  some  character  known  in  the  law,  is  liable ;  otherwise  there 
cannot  be  said  to  be  any  right.  Has  there  been  then  any  suspen- 
sion of  the  plaintiff's  right?     Now  unless  a  right  is  capable  of 
being  exercised,  unless  it  can  be  put  in  force,  there  can  be  no 
suspension  of  it.     And  that  it  could  have  been  exercised  or  put 
in  force,  but  for  the  promise  made  by  the  defendant,  is  not 
shewn.     Then  what  forbearance  is   shewn  ?     It  must  be  a  for- 
bearance of  a  right  which  may  be  enforced  with  effect.     It  is 
true   that  a  promise  may  be  binding  though    there  may  be  no 
actual    benefit  resulting  to   the  party  making  it,  because  it  is      [  464  J 
enough  if  the  plaintiff  may  be  damaged  by  it ;  but  it  does  not 
appear  here  that  the   forbearance  could  produce  any  detriment 
to  the  plaintiff.     It  does  not  therefore  appear  that  Mr.  Justice 
Yates  laid  down  any  doctrine  which  does  not  square  with  the 
general  received  rule  of  law,  that  to  sustain  a  promise  there  must 
be  a  benefit  on  the  one  hand  or  a  detriment  on  the  other.     But 
here,   whether  there  were  any  representative  or  any  funds  of  the 
original  debtor  does  not  appear.  Then  as  to  the  cases  cited,  that 
of  Rosi/er  v.  Langdale  is  strong  to  the  purpose ;  for  it  was  there 
decided  that  a  promise  in  consideration  that  the  plaintiff  would 
forbear  suit  until  the  defendant  bad  taken  out  letters  of  admini- 
stration was  without  foundation,  because  it  did  not  appear  that 
the  party  was  liable  before  administration  taken  out.     And  this 
was  rightly  determined  ;  for  forbearance  of  an  unfounded  suit 
is  no  forbearance.     But  this  case  is  attempted  to  be  met  by  that 
of  Hume  v.  Hinion,   in  the  same  book,  where  a  promise  by  the 
mother  of  an  intestate  indebted  to  the  plaintiff,  that  if  he  would 
stay  for  the  money  till  a  given  day,  she  would  pay  it,  was  sus- 
tained.    That,  however,  was  after  verdict ;  and  that  is  material 
to  be  attended  to,  because  it  might  be  presumed  to  have  been 
proved  thai  the  defendant  had  so  intermeddled  with  the  intes- 
tate's effects  as  to  make  herself  liable  as  executor  de  son  tort, 
and  had  funds  of  the  deceased  in  her  hands  for  which,  but  for 
the  promise  made,  she  might  have  been  sued  in  that  character. 
But  no  such  inteudment  can  be  made  here.     The  case  of  Quick 
v.  Coplcton  is  also  relied  on.     That  too  was  after  verdict ;  and 
it  was  moved  in  arrest  of  judgment,   for  want  of  consideration. 
I  think  that  even  after  verdict,  that  declaration  would  be  bad, 
being  vicious  on  the  face  of  it.     It  is  stated  that  the  defendant's       [  465  ] 
lute   husband  was  indebted  to  the  plaintiff,  and  that  she  (not 
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1804.  stating  her  to  be  cloathed  with  any  representative  character) 
about  to  come  to  London,  and  being  in  fear  to  be  arrested  by  the 
plaintiff",  promised,  &c.  Now  an  attempt  to  impose  upon  a 
person  an  unlawful  terror,  (and  the  threatening  of  an  unlawful 
suit  is  as  bad),  can  never  be  a  good  consideration  for  a  promise 
to  pay  :  yet  that  ground  is  insisted  on  by  the  Chief  Justice.  And 
as  to  the  case  there  cited  by  him,  of  a  mother  who  promised  to 
pay,  on  forbearance  of  the  plaintiff  to  arrest  the  dead  body  of 
her  son,  which  she  feared  he  was  about  to  do ;  it  is  contrary  to 
every  principle  of  law  and  moral  feeling.  Such  an  act  is  revolt- 
ing to  humanity,  and  illegal ;  and  therefore  any  promise  ex- 
torted by  the  fear  of  it  could  never  be  valid  in  law.  It  might  as 
well  be  said  that  a  promise,  in  consideration  that  one  would 
withdraw  a  pistol  from  another's  breast,  could  be  enforced 
against  the  party  acting  under  such  unlawful  terror.  Here  there 
being  no  consideration  of  benefit  to  the  defendant,  or  of  detri- 
ment or  possibility  of  detriment  to  the  plaintiff,  shewn  by  him 
on  the  face  of  the  declaration,  and  this  coming  on  upon  demur- 
rer, where  nothing  can  be  intended,  as  it  may  after  verdict,  I 
am  clearly  of  opinion  that  the  declaration  is  bad. 

GROSE  J.  It  must  be  admitted,  that  if  a  consideration*  for 
the  promise  do  not  sufficiently  appear  upon  the  face  of  the  de- 
claration, it  cannot  be  supported.  There  is  a  great  difference 
between  questions  of  this  sort,  arising  upon  demurrer  to  the 
declaration,  and  in  arrest  of  judgment  after  verdict ;  in  which 
latter  case  every  thing  is  to  be  intended  which  can  be  in  favour 
of  the  verdict :  but  not  so  on  demurrer.  It  is  however  said, 
[  4G6  ]  that  a  detriment  to  the  plaintiff  will  support  an  assumpsit  as  well 
as  a  benefit  to  the  defendant,  and  that  here  the  plaintiff  alleges 
a forbearance.  But  it  is  a  perversion  of  terms  to  call  that  a  for- 
bearance to  sue  if  there  were  no  person  who  was  capable  of  being 
sued :  and  here  none  is  shewn.  There  can  be  no  forbearance  in 
such  a  case  ;  and  therefore  there  is  an  end  of  the  consideration. 
This  is  too  plain  to  require  any  thing  further  to  be  said  upon  it, 
and  makes  it  unnecessary,  after  what  my  Lord  has  said,  to  enter 
into  the  consideration  of  the  cases. 

LAWRENCE  J.  This  question  arises  upon  a  special  demurrer, 
which  points  out  an  objection  to  the  declaration,  that  no  person 
is  stated  who  was  liable  to  be  sued  at  the  time  of  the  promise 
made,  in  respect  to  whom  the  plaintiff  can  be  said  to  have  for- 
borne suit.  And  on  this  ground  the  case  is  distinguishable  from 
those  relied  on  by  the  plaintiff's  counsel,  which  were  after  ver- 
dict; 
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diet ;  and  in  support  of  which  it  might  be  said  that  when  the 
jury  found  that  the  plaintiff  did  forbear  to  sue,  they  must  be  pre- 
sumed to  have  found,  upon  proof  laid  before  them,  that  there 
was  somebody  who  could  have  been  sued.  But  no  such  intend- 
rnent  can  be  made  upon  demurrer.  The  argument  proceeds 
upon  a  falacy,  in  supposing  that  some  person  must  exist  liable 
to  the  plaintiff 's  suit,  to  forbear  whom  must  consequently  be  a 
disadvantage  to  him,  and  a  consideration  for  the  defendant's 
promise.  But  that  is  not  so.  The  deceased  might  leave  no 
assets,  and  there  might  be  no  administration  to  him  taken  out : 
there  would  then  be  no  person  to  sue.  So  he  might  be  a  bastard 
and  have  no  legal  representatives  entitled  to  take  out  adminis- 
tration of  his  effects,  in  which  case  the  Crown  would  be  entitled 
to  them;  and  still  there  would  be  nobody  to  be  sued.  It  is  not 
therefore  true  that  Ihere  must  be  somebody  liable  to  whom  a  for- 
bearance to  sue  may  refer.  And  I  agree  with  the  argument  of 
the  defendant's  counsel  that  if  it  be  no  consideration  for  the  pro- 
mise to  forbear  to  sue  the  defendant  without  shewing  that  the 
defendant  was  before  liable  to  have  been  sued,  it  can  be  no  con- 
sideration for  aproinise  to  forbear  to  sue  all  the  world  generally, 
without  shewing  that  some  person  or  other  was  liable  to  be  sued : 
for  without  that,  the  plaintiff  does  not  shew  any  detriment  aris- 
ing to  him  from  the  forbearance  of  his  suit.  The  principle  is 
admitted  that  the  plaintiff  must  shew  some  benefit  to  the  de- 
fendant or  some  detriment  to  himself.  And  J  understand  Mr. 
Justice  Yates,  in  illustrating  that  principle  in  the  passage  cited, 
to  say  that  where  it  appears  on  the  face  of  the  declaration  that 
there  is  somebody  whom  the  plaintiff  may  sue,  it  is  not  necessary 
to  shew  that  he  would  be  benefited  by  suing  him;  it  is  sufficient 
that  there  is  some  person  whom  he  might  sue,  and  from  whom  he 
might  obtain  satisfaction. 

LE  BLANC  J.  The  definition  by  Mr.  Justice  Yates  of  a  con- 
sideration sufficient  to  maintain  a  promise  is,  that  it  be  either 
of  some  benefit  to  the  defendant,  or  some  detriment  to  the  plain- 
tiff. It  is  sufficient,  if  it  be  a  detriment  to  the  plaintiff,  though 
no  actual  benefit  accrue  to  the  parly  undertaking.  So  far  only 
the  definition  goes.  Afterwards,  indeed,  in  commenting  on 
that  definition,  he  says,  that  the  promise  of  the  defendant  did 
occasion  a  possibility  of  loss  to  the  plaintiffs.  They  might,  he 
says,  have  been  thereby  prevented  from  resorting  to  the  original 
debtor,  or  getting  further  security  from  him.  But  all  this  latter 
part  is  only  a  comment  on  the  definition,  and  shewing  how  the 
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1804.  case  then  in  judgment  applied  to  it.  But  I  do  not  take  it  to  be 
any  part  of  the  definition  itself  intended  to  be  laid  down  by  him, 
against  t'iat  ^  anv  Person  stated  that  he  had  forborne  suing  on  a  cause 
Asn BURN-  of  action  which  might  (or  might  not)  by  possibility  occasion  a  loss 
ii  A.M.  to  him,  that  was  a  sufficient  ground  for  an  undertaking  by  another 
to  pay  him.  Now  here  the  plaintiff  endeavours  to  make  out  a 
detriment  to  himself  by  shewing  that  one  deceased  was  indebted 
to  him,  and  that  in  consideration  that  he  would  forbear  and  give 
day  of  payment  the  defendant  promised,  &c.  But  it  does  not 
follow  of  course  from  thence  that  any  detriment  arose  to  the 
plaintiff  from  his  forbearance,  if  it  do  not  appear  that  there  was 
any  person  whom  he  could  have  sued.  And  the  general  current 
of  authorities  shews  that  it  is  not  sufficient  to  state  a  considera- 
tion to  forbear  generally,  unless  it  be  also  shewn  that  there  was 
some  person  to  be  forborne.  Now  here  the  declaration  does  not 
state  that  there  was  any  representative  of  the  debtor,  or  that  any 
person  had  taken  out  administration  to  him,  or  that  any  person 
was  going  to  administer  to  the  effects  and  to  satisfy  the  plain- 
tiff's debt,  but  was  prevented  from  so  doing  by  the  undertak- 
ing of  the  defendant.  There,  therefore,  appears  to  be  a  want 
of  consideration  to  sustain  the  promise. 

Judgment  for  the  Defendant. 


[  469  ] 
Friday,  CuETiiAM  against  WiLLiAMsox  and  Others. 

Jan.  3d. 

A.  being  TJJ  trover  for  so  many  horse  loads  of  coals,  a  special  verdict 
inort{ra"ccm  .L  f  ,  ..  .*  ,  . 

feeofcertain        was  found,  stating  m  substance, 

lands,  and  That  one  Richard  Nettletoit,  being  seised  in  fee,  subject  to  an 
7?.  the  mort-  equity  of  redemption  in  one  Edward  Hyde  of  certain  lauds  and 
tenements  in  Hnnghlon,  in  theparish  of  Manchester,  in  the  county 
rquity  of  re-  of  Lancaster,  by  an  indenture  of  lease  of  the  28th  of  March, 
dcmption,  G  W.  <Sf  M.  between  the  said  JR.  Nettleton  of  the  first  part  and 
by  lease  and  J)<  Hobson  of  the  second  part,  and  by  another  indenture  of  re- 

I  A  » 

lse'       ,  lease  of  the  29th  of  March,  between  the  same  parties  of  the  first 
conveys  and 
J3.  releases     ant^  second  part,  and  the  said  Edward  Hyde  of  the  third  part ; 

the  lands  to 

C.  in  fee,  who  by  the  same  instrument  covenants  with  and  grants  to  B.  that  it  shall  be 
lawful  for  B.,  his  heirs  and  assigns,  at  all  times  to  enter  upon  the  lands  to  search  and 
dig  for  coal,  and  to  take  and  carry  away  the  same  to  his  and  their  own  use.  This  is 
only  a  licence,  and  conveys  no  interest  in  the  soil  so  as  to  exclude  C.  and  those  claim- 
ing under  him  from  getting  coal  there  ;  nor  could  it  operate  as  an  exception  or  reserva- 
tion out  of  the  grant  in  respect  to  B.,  who  had  not  the  legal  title  in  him  at  the  time. 

in 


IN  THE  FORTY-FOURTH  YEAR  OF  GEORGE  III. 


469 


in  consideration  of  5s.  paid  by  Hobson  to  'Nettleton,  and  of  G3/. 
paid  by  Hobson  to  Hyde,  Nettleton  granted,  released,  and  con- 
jirmed  to  Hobson  and  his  heirs  the  said  premises,  to  have  and  to 
hold  the  same  to  Hobson  and  his  heirs  ;  and  E.  Hyde  thereby 
released  to  Hobson  and  his  heirs  all  his  power,  title,  and  equity 
of  redemption,  and  all  his  right,  title,  estate,  &c.  in  the  premises. 
The  special  verdict  then  set  out  the  last-mentioned  indenture 
verbatim,  which,  after  reciting  that  ihe  same  premises  had  been 
before  conveyed  in  mortgage  by  Hyde  to  Nettleton  and  his  heirs, 
witnessed  that  Nettleton,  al  the  instance  of  Hyde,  and  for  the 
said  consideration  of  63/.  paid  by  Hobson  to  Hyde,  granted,  re- 
leased, and  confirmed  to  Hobson  the  premises,  &c.  in  Haughton, 
then  in  the  tenure  of  Hobson,  habendum  to  Hobson  and  his 
heirs,  with  all  ways,  liberties,  easements,  profits,  &c.  absolutely 
without  any  equity  of  redemption,  and  Hyde  thereby  released 
to  Hobson  and  his  heirs  all  his  equity  of  redemption,  and  all  his 
right,  lille,  interest,  estate,  claim  and  demand  whatsoever  in  the 
same  premises.  And  Hobson  covenanted  and  granted  to  Hyde 
and  his  heirs  an  annual  rent  of  19s.  4<7.  payable  out  of  the  pre- 
mises, with  a  power  of  entering  and  distraining  for  the  same  in 
case  of  non-payment  at  the  time.  And  Hobson  further  covenant- 
ed, and  granted,  for  himself,  bis  heirs,  &c.  to  Hyde  and  his  heirs, 
&c.  "  that  it  shall  and  may  be  lawful  to  and  for  the  said  JB. 
"  Hyde,  his  heirs,  &c.  at  all  times  hereafter  to  enter  into  all  or 
"  any  part  of  the  premises  to  search  for  and  dig  for  coal  or  stone, 
"  or  any  other  mine  or  mineral  whatsoever,  and  the  same  to 
"  take,  have,  and  carry  away  to  their  own  use;  provided  and 
"  upon  condition  that  it  shall  and  may  be  lawful  to  and  for  the 
"  said  D.  Hobson,  his  heirs,  &c.  and  the  occupiers  of  the  pre- 
"  mises,  to  have  and  take,  by  way  of  deduction  and  allowance, 
"  all  or  so  much  of  the  rent  of  19  shillings  and  fonrpence  afore- 
"  said  as  shall  be  reasonable  for  any  hurt,  damage,  or  prejudice 
"  that  shall  be  done  to  the  premises  by  reason  of  digging  for  or 
"  carrying  away  of  any  mine  or  mines  as  aforesaid."  And  Hobson 
likewise  covenanted  with  and  granted  to  Hyde,  his  heirs,  &c.  to 
suffer  and  permit  Hyde,  his  heirs,  &c.  or  agents  to  hunt,  &c. 
upon  the  premises,  and  take  the  game,  &c.  The  special  verdict 
then  found  the  seisin  of  Hobson,  by  virtue  of  the  indenture  and 
the  statute  of  uses,  in  the  premises  thereby  meant  to  be  conveyed 
to  him.  It  then  stated,  that  the  said  E.  Hyde  in  his  lifetime  was 
also  seised  in  fee  of  other  lands  in  Haughton,  and  that  he  conr 
veyed  the  same  in  several  parcels  lo  other  persons  respectively 
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by  indenture  of  lease  and  release,  to  which  Ilobson  was  also  a 
party,  made  in  the  same  form,  and  containing  the  same  excep- 
tions, reservations,  gifts,  grants,  and  covenants  as  were  contained 
in  the  before-mentioned  indentures  of  lease  and  release  to  Hob" 
son.     And  that  afterwards,  *  on  the  1st  of  January  1777,  all  the 
estate,  right,  title,  interest,  and  property  granted  and  conveyed 
to  Hobson  by  the  said  indentures  of  lease  and  release,  of  the  28th 
and  29th  of  March,  6  W.  fy  M.,  and  also  granted  and  conveyed 
to  the  said  several  other  persons  by  indentures  of  lease  and  re- 
lease, by  divers  mesne  descents  and  conveyances  became  and 
were  vested  in  George  Hyde  Clarke,  as  tenant  for  life  thereof, 
without  impeachment  of  waste,  and  that  he  is  now  seised  thereof 
for  his  life,  without  impeachment  of  waste.     That  on  the  1st 
of  January  1781,  all  the  estate,  right,  title,  interest,  property, 
claim,  demand,  and  power  of  the  said  E.  Hyde,  which  was  ex- 
cepted,  reserved,  given,  granted,  or  conveyed  to  him  by  the  said 
indentures  of  lease  and  release,  became  and  were  by  divers  mesne 
assignments  and  conveyances  vested  in  the  plaintiff  Chetham  in 
fee,  who  is  now  entitled  thereto  in  the  same  and  in  as  ample  and 
beneficial  a  manner  as  the   said  E.  Hyde  would  have  been  if 
now  living.     That  on  the  1st  of  January  1781,  all  the  estaie, 
right,  title,  interest,  property,  claim,  demand,  and  power  of  the 
said  E.  Hyde,  which  was  excepted,  reserved,  given,  granted, 
or  conveyed  to  him  by  the  said  other  conveyances  to  the  said 
other  persons  respectively,  became  and  were,  by  divers  mesne 
descents  and  conveyances,  vested  in  the  plaintiff  in  fee;  and  that 
he  is  now  entitled  thereto  in  the  same  and  in  as  ample  and  be- 
neficial a  manner  as  the  said  .E.  Hyde  would  have  been  if  now 
living.     That  upwards  of  60  years  ago,  and  also  within  60  years, 
the  persons  respectively  claiming  under  the  said  E.Hyde  by 
virtue  of  the  exception,  reservation,  gift,  grant,  or  conveyance 
to  him  in  the  said  indentures  of  lease  and  release  above  parti- 
cularly mentioned,  and  their  respective  lessees  or  agents,  have 
from  time  to  time  at  their  pleasure  dug  and  got  coals  for  their 
own  use  under  the  premises  mentioned  in  the  said  indentures  of 
lease  and  release  above  particularly  mentioned,  and  have  from 
time  to  time  paid  or  allowed  to  the  persons  who  were  owners 
or  tenants  of  the  estate  and  interest  conveyed  to  the  said  D. 
Hobson,  as  aforesaid,  different  sums  of  money  as  compensations 
for  the  injury  from  time  to  time  done  to  the  land.     The  special 
verdict  then  set  forth  an  agreement  in  writing,  made  on  the 
4lh  of  November  1782,  at  Preston,  between  the  plaintiff  aud  one 

Fletcher, 
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Fletcher,  and  signed  by  them,  (which  Fletcher  was  then  an  agent 
of  the  said  G.  Hyde  Clarke  for  the  management  of  his  collieries 
ia  Haughton,  worked  by  a  water  engine  ;  G.  H.  Clarke  then  be- 
ing resident  in  the  island  of  Jamaica  ;  and  which  Fletcher  made 
the  agreement  on  the  behalf  of  G.  //.  Clarke  without  any  spe- 
cial authority  for  that  purpose  from  G.  H.  Clarke,  and  without 
his  (Fletcher's)  having  any  knowledge  of  the  said  indentures  of 
lease  and  release,)  whereby  it  was  agreed  between  the  plaintiff 
and  Fletcher  as  follows  ;  1st,  Mr.  Chetham  agrees  to  set  all  his 
coals  in  Haughton  that  lie  above  the  level  of  or  can  be  laid  dry 
by  Mr.  Clarke's  present  water  engine  in  Haughton  to  Mr.Clarke 
of  Hyde,  except  so  much  of  his  coal  as  is  in  a  meadow  in  Haugh- 
ton called  Jasper  Meadow  in  the  occupation  of  S.  Hague  which 
coal  in  said  meadow  Mr.  Chetham  agrees  to  set  to  Mr.  Arden  of 
Stockport,  together  with  the  liberty  of  sinking  pits,  &c.  for  the 
getting  and  vending  the  same.  2d,  Mr.  Clarke  and  Mr.  Arden 
to  begin  with  all  convenient  speed  to  prepare  for  getting  said 
coal  respectively,  and  work  the  said  intended  collieries  in  a  re- 
gular and  proper  manner,  so  as  to  get  said  coal  in  its  due  course 
with  their  other  coal  in  other  lands  adjoining,  according  to  the 
usual  method,  &c.  3d,  'M.r.Clarke  and  Mr.  Arden  to  render  an 
account  once  in  each  month  if  required  of  all  coal  which  shall 
have  been  gotten  and  sold  by  them  respectively,  and  suffer  Mr. 
Chetham  to  inspect  the  colliery  books,  &c.  and  once  in  every 
quarter  of  a  year  pay  one  penny  for  every  horse  load  of  coal  so 
gotten  and  sold  ;  and  also  to  allow  Mr.  Chetham  to  take  and 
carry  away  for  the  use  of  his  own  fire  two  horse  loads  of  coal 
from  each  of  their  coal  pits  weekly,  &c.  4th,  Mr.  Chetham  not 
at  any  time  to  do  or  suffer  any  thing  whereby  the  said  collieries 
of  Mr.  Clarke  or  Mr.  Arden  may  be  injured,  &c.  And,  lastly, 
Mr.  Chetham  agrees  to  execute  a  lease  to  Mr.  Arden  and 
Mr.  Clarke  as  soon  as  leases  and  counterparts  can  be  prepared 
agreeable  to  the  above  conditions.  It  is  at  the  same  time  agreed 
that  Mr.  Chetham  is  to  have  the  liberty  of  appointing  one  collier 
to  be  employed  at  each  pit,  and  such  collier  to  be  paid  the 
usual  wages  by  Mr.  Arden  and  Mr.  Clarke,  he  doing  the  like 
work."  That  such  part  of  the  coals  mentioned  in  the  indentures 
of  lease  and  release  of  the  28th  and  29th  of  March  GW.%  M., 
as  lie  above  the  level  of  or  could  be  laid  dry  by  the  water  en- 
gine of  the  said  G.  H.  Clarke  in  the  agreement  mentioned,  are 
part  of  the  coals  comprised  in  the  above  agreement.  That  G. 
II.  Clarke,  after  the  making  such  agreement,  assented  to  it,  and 
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1804.       by  virtoe  thereof  from  lime  to  time  got  the  coal  lying  ahove  the 
level  of  the  said  water  engine,   and  he  or  his  ag-ei)t>  or  lessees 

vJII  FT II   \  M  * 

asaintt  ^ave  reS"'ar'y  fr°in  time  to  time  hitherto  paid  to  the  plaintifTone 
\\\\. MAM-  penny  for  every  horse  load  of  coal  gotten  under  the  said  agree- 
*"*•  ment.  That  the  plaintifl'has  from  time  to  time  since  the  making 
of  the  said  agreement  appointed  a  collier,  who  has  been  em- 
ployed at  each  pit  by  G.  H.  Clarke,  and  been  paid  by  him  ac- 
cording to  the  agreement.  That  G.  H.  Clarke  afterwards,  on 
[  474  ]  (jie  22^  Of  December  1798,  demised  to  the  defendants  the  coal 
mines  mentioned  in  the  agreement,  together  with  his  other  coal 
mines  in  llaiighton,  as  tenants  from  year  to  year,  who  entered 
and  were  possessed  of  the  same.  It  then  stated  that  the  defend- 
ants got  the  coals  in  question  under  the  premises  mentioned  in 
the  indentnres  of  lease  and  release  of  the  28th  and  2f)lh  of 
March,  6  tV.'fy'M.,  which  coals  were  gotten  by  them  under  a 
level  of  the  water  engine  of  G.  H.  Clarke  mentioned  in  the 
agreement,  and  that  no  part  of'Mie  said  coals  could  be  laid  dry 
by  the  said  water  engine ;  and  that  no  part  of  the  said  coals 
were  comprised  in  the  said  agreement.  That  notice  was  given 
by  the  plaintiff  to  the  defendants  not  to  get  the  coals  so  situated, 
and  that  the  defendants,  after  such  notices,  got  and  converted 
the  same  to  their  own  use,  &c. 

Littledale  for  the  plaintiff,  after  stating  the  question  to  be, 
Whether  Edward  Hyde,  the  releasor,  had  an  exclusive  right  to 
the  coal  under  the  lands  thereby  conveyed,  or  only  a  concurrent 
right  with  Daniel  Hobson,  the  releasee,  from  whom  the  defend- 
ant claimed,  contended  that  the  covenant  whereby  Hobson  "  co- 
venanted and  granted  to  Ed.  Hyde,  and  his  heirs,  &c.  that  it 
should  and  might  be  lawful  for  E.  H.,  his  heirs,  &c.  at  all 
times  to  enter  into  all  or  any  part  of  the  premises  to  dig  for 
coal,  &c.  and  carry  it  away,"  &c.  which  covenant  was  con- 
tained in  the  indenture  whereby  Nettleton,  the  mortgagee,  at  the 
instance  of  Edze.  Hyde,  conveyed  the  legal  estate,  and  E.  Hyde 
released  his  equity  of  redemption  to  Hobson,  did  amount  to  a 
reservation  and  exception  of  the  coal  in  the  grant  to  Hobson, 
the  legal  estate  and^nheritance  of  which  remained  in  Ed.  Hyde 
and  thfise  claiming  under  him.  Shep.  Touch.  77.  Shep.  Com. 
Assur.  303.  Co.  Lit.  47.  a.,  which  latter  (n.  7.)  notes  Drake 
[  475  ]  v-  Munday,  Cro.  Car.  207.,  where  there  was  a  lease  for  years  by 
indenture,  and  the  lessee  covenanted  to  pay  5/.  a-year  :  and  held 
to  be  a  reservation.  [Lord  Ellenborough  C.  J.  Is  there  not  a 
general  rule  which  over- rides  all  these  cases,  namely,  that  the 
words  of  the  deed  shall  enure  according  to  the  apparent  intent 

of 
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of  the  parties,  as  by  law  it  may  ;  as  in  Lord  Mountjoy  s  case, 
Moor,  1704.;  where  a.  proviso,  though  usually  taken  as  a  word 
of  condition  or  covenant,  yet  coupled  with  and  explained  by 
other  words,  was  holden  to  operate  as  a  word  of  grant?  There  is 
no  magic  in  words.]  Here  then  the  intent  was  that  Ed.  Hyde 
should  have  the  exclusive  right  to  the  coal ;  and  Lord  Mountjoy's 
case  is  an  authority  for  that  construction.  And  there  need  no 
authority  to  shew  that  Ed.  Hyde  had  a  fee.  Lord  Mount  joy's 
case  is  more  fully  reported  in  1  And.  307.,  where  it  is  stated 
that  he,  heing  seised  of  two  parts  of  the  manor  of  Sanford,  by 
indenture  inrolled,  bargained  and  sold  the  same  to  J.  and  C,  B. 
and  to  the  heirs  of  J.;  which  indenture,  after  several  cove- 
nants, proceeded  thus  :  "  Provided  always,  and  it  is  covenanted, 
granted,  concluded,  and  agreed  between  the  said  parties,  and 
the  said  J.  and  C.  B.  and  their  heirs  covenant  and  grant  to 
and  with  Lord  Mountjoy,  his  heirs,  &c.  that  it  shall  be  lawful 
to  and  for  the  said  Lord  M.  hi,«  heirs,  &c.  at  all  times  hereafter 
to  have,  take  and  dig  in  and  upon  the  heath  ground  of  the  pre- 
mises from  time  to  time  sufficient  ores,  heath,  turves,  &c.  for 
the  making  of  allum  or  copperas,  and  to  build,  &c.  without  let 
or  interruption  of  the  said  J.  and  C.  B.  their  heirs,"  &c.  And 
the  opinion  of  the  Judges,  amongst  other  points,  was,  1.  that 
the  two  parts  were  sufficiently  conveyed  to  the  said  «/.  and  C.  B. 
absolutely  without  any  condition  ;  2.  that  Lord  M.  by  the  assur- 
ance passed  by  him  and  J.  and  C.  B.  had  sufficient  interest  and 
right  in  fee  to  dig  such  turves,  ore,  &c.  as  mentioned  in  the  pro- 
viso. [Lawrence  J.  There  Lord  Mountjoy  was  seised  of  the 
legal  estate  at  the  time  of  the  grant,  which  makes  all  the  differ- 
ence.] Lord  Mountjoy' 's  case  was  only  a  liberty  to  dig  ore,  Sec. 
for  a  particular  purpose. 

Lord  ELLEN  BOROUGH  C.  J.  Even  if  E.  Hyde  had  bees 
seised  of  the  legal  estate,  which  he  was  not,  yet  the  liberty  re- 
served of  digging  for  coals  could  not  give  him  the  exclusive 
right  to  them.  No  case  can  be  named  where  one  who  has  only 
a  liberty  of  digging  for  coals  in  another's  soil  has  an  exclusive 
right  to  the  coals,  so  as  to  enable  him  to  maintain  trover  against 
the  owner  of  the  estate  for  coals  raised  by  him.  The  case  of 
Lord  Mountjoy,  as  cited  from  Anderson,  is  decisive  against 
the  plaintiff';  and  still  more  as  it  is  reported  in  Godbolt  (a), 

(a)  Godb.  17.  And  vide  also  4  Leon.  147-  S.  C.  where  it  is  said  that 
the  Justices  "  were  of  opinion  that  Brown  and  his  heirs,  notwithstanding 
the  grant  to  the  lord,  owners  of  the  soil  there  might  dig  there." 

which 


1804. 

CD £T II  AM 

against 
WILLIAM- 
SON. 
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1804.       which  is  directly  in  point.     Those  who  compared  it  to  a  grant 
of  common  sans  nombre  used  that  as  the  strongest  instance  to 

ClIl.TIIAM         ,  .      A   . 

ti>niirst       suew  tbat  it  could  not  be  an  exclusive  right. 
\VII,LIAM-       LAWRKNCE  J.     The  covenant  in  this  case  cannotoperatc  as 
so\.         an  exception  of  reservation  in  favour  of  Ed.  Hyde,  who  had  no 
legal  estate  in  him  at  the  time,  but  only  the  equity  of  redemp- 
tion.    He  was  in  law  no  more  than  a  stranger  to  the  estate,  and 
could  not  accept  or  reserve  that  which  he  had  not  before.     The 
covenant,  therefore,  can  only  operate  as  a  grant ;  but  a  grant 
will  not  pass  the  land  itself  without  livery. 

Per  Curiam,  Judgment  for  Ihe  Defendant. 

Wood  was  lo  have  argued  for  the  defendant. 


[477] 
Friday,  .HALL  against  CAZENOVE. 

Feb.  3d. 

One  may  de-  T^IIE  plaintiff  declared,  that  whereas  by  a  charter-parly  or 

claremco-  affreight,   purporting  lo  be  indented,  made,  and  concluded 

venant  that     . 

the  deed  was  *n  tWMOJf,  on  the  6th  of  February  1801,  between  the  plaintiff  as 

indented,         owner  of  the  ship  Argo,  then  lyiug  in  the  river  Thames,  and  bound 
made,  and       on  a  voyage  to  Dernerara,  on  the  one  part,  and  the  defendant  and 

311 

n  one  J.  B.  of  London,  merchants,  on  the  other  part ;   but  which 

quent  to  the  charter-party  was  in  fad  first  indented,  made,  and  concluded  after 

dayonwhich  the  said  6th  of  February,  &c.  and  also  after  the  12th  of  the  same 

the  deed  it-  February,  to  wit,  on  the  15th  of  March  1801 ;  and  not  on  the 

said  6th  of  February,   or  at  any  lime  before  or  on  the  said  12th- 
on  the  face  ,  , 

of  it  to  have  °*  1'ebruary  in  that  year;  and  was  also  in  fad  sealed  and  delivered 

been  indent- 
ed, made  and  concluded.  Where  a  charter-party,  dated  6th  of  February,  but  averred 
not  to  be  executed  till  the  15th  of  March,  contained  a  covenant  by  the  owner  that 
the  ship  should  and  would  proceed  from  D  where  she  then  lay  on  or  before  the 
12th  of  February,  on  her  outward-bound  voyage,  and  return,  &c.  and  a  covenant  by 
the  freighter  that  in  consideration  of  every  thing  above  mentioned,  &c.  he  would  pay  a 
certain  freight  for  the  voyage ;  the  voyage  being  averred  to  be  performed,  and  the 
freight  earned,  the  owner  may  recover  in  an  action  of  covenant  without  averring  that 
the  ship  sailed  on  or  before  the  12M  of  February ;  such  covenant  that  the  ship  should 
sail  on  or  before  the  12th  of  February  being  either  no  condition  precedent,  but  only 
an  independent  covenant,  tor  breach  of  which  the  party  had  his  remedy  in  damages ; 
or  not  of  the.  substance  of  the  contract,  which  was  for  the  performing  of  the  voyage 
for  which  the  ship  was  chartered,  and  earning  the  freight ;  or  being  rendered  impos- 
sible to  be  performed  by  the  parties  themselves  not  having  executed  the  deed  till  after 
the  time  appointed  for  doing  the  act,  and  thereby  dispensing  with  the  perform- 
ance of  it. 

by 
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by  the  plaintiff  and  defendant  only,  and  not  by  the  said  J.  R;  1804. 
one  part  of  which  the  said  charterparty  sealed,  &c.  the  plaintiff  ~ 
now  brings  here  into  Court,  the  date  whereof  is  the  said  6th  of  against 
February  1801 ;  it  was  witnessed,  that  the  said  owner,  for  the  CAZENOVE. 
considerations  after  mentioned,  covenanted  and  agreed  with  the 
said  freighters  that  the  said  ship  should  and  would  proceed  from 
Deptford,  where  she  then  lay,  on  or  before  the  12th  day  of  the 
said  February  to  the  port  of  rendezvous  for  the  ships  that  were 
to  join  convoy  for  the  West  Indies,  and  proceed  under  convoy 
to  Demerara ;  and  on  delivery  of  the  cargo  outwards,  which 
was  to  be  within  ten  days  after  arrival,  she  should  and  would 
receive  on  board  from  the  agents  of  the  freighters  a  full  cargo,  L  47b  J 
&c.  and  having1  received  the  same  on  board,  should  therewith 
proceed  from  thence,  after  the  expiration  of  the  lay  days  there- 
in-after mentioned,  to  the  place  of  rendezvous  for  the  convoy 
for  England,  and  having  joined  the  fleet,  should  sail  therewith 
for  London,  and  there  make  true  delivery  of  the  cargo  to  the 
freighters,  &c.  And  it  was  also  in  the  said  charterparty  al- 
leged, that  the  said  owner  did  thereby  covenant  and  agree 
with  the  said  freighters,  that  the  said  ship  should  and  wtuld 
proceed  on  her  intended  voyage  on  or  before  the  day  before  men- 
tioned. And  the  plaintiff,  as  such  owner  of  the  ship  covenanted 
with  the  freighters  that  the  ship  should  lay  at  Demerara  for 
unloading  the  outward,  and  loading  the  homeward  cargo,  00 
running  days,  (10  for  unloading,  and  the  remaining  50  only  to 
be  reckoned  from  unloading)  and  the  usual  time  for  unloading1 
on  her  return  to  London,  &c.;  in  consideration  whereof,  and  of 
every  thing  therein  above  mentioned,  the  defendant  covenanted 
and  agreed  that  the  said  freighters  should  load,  &c.  in  the  port 
of  Demerara  within  the  time  limited,  and  should  pay  the  freight, 
&c.  in  two  months  after  reporting  at  the  custom-house  at  Lon- 
don. And  the  plaintiff  thereby  covenanted  with  the  freighters 
that  they  might  keep  the  ship  on  demurrage  at  Demerara  20 
running  days  on  the  whole,  on  payment  to  the  plaintiff  of  10/. 
a-day  for  every  day  beyond  the  lay-days  before  mentioned.  The 
plaintiff  then  averred  that  the  ship  did,  after  the  making  of  the 
said  charterparty,  viz.  on  the  15th  of  March,  in  the  year  afore- 
said, proceed  from  Deptford  upon  the  said  voyage,  under  and 
upon  the  terms  as  by  the  charterparty,  &c.  to  the  port  of  ren- 
dezvous for  the  ships  that  were  to  join  convoy  in  the  West 
Indies  with  her  outward  bound  cargo,  which  had  been  shipped 
by  the  freighters,  and  afterwards  proceeded  under  convoy  to  [  470  ] 
VOL.  IV.  C  c  Demerara, 
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1804.       Demerara,  where  slie  arrived  on  the  29th  of  May  following. 

That  she  delivered  her  outward  bound  cargo  within  two  10  days 

..  after  and  received  a  full  homeward  cargo  from  Ihe  agents  of  the 
CAZEKOVE.  freighters,  and  lay  at  D.  60  running  days  for  the  purpose  of 
unloading  and  reloading,  and  that  the  freighters  kept  the  ship 
on  demurrage  at  Demerara  above  the  lay-days  in  the  charter- 
party  mentioned,  which  demurrage  amounted  to200/.  That  the 
ship  afterwards  joined  convoy,  &c.  and  on  the  27th  of  January 
1802  arrived  at  London  with  her  homeward  cargo,  &c.,  and 
there  ended  the  said  voyage,  and  the  freight,  &c.  amounted  to 
1888/.  6s.;  and  then  the  plaintiff  averred,  that  two  months  and 
upwards  had  elapsed  from  the  time  of  reporting  (he  ship  at  the 
custom-house ;  and  that  though  he  had  performed,  and  heen 
ready  and  willing  to  perform  every  thing  in  the  charterparty 
contained  on  his  part  to  he  performed,  and  which  on  his  part  and 
behalf  could  possibly  be  performed,  according  to  the  tenor  and 
effect,  true  intent  and  meaning,  of  the  charterparly,  yet  the 
defendant  did  not,  at  the  expiration  of  two  months  from  such 
report  as  aforesaid  of  the  ship's  arrival,  &c.  or  at  any  other  time, 
payUo  the  plaintiff  the  said  sums  for  freight,  &c.  and  demur- 
rage, but  made  default,  &c. 

The  defendant,  by  his  plea,  craved  oyer  of  the  charterparty, 
which  was  in  these  words  : — This  charterparty  of  affreightment, 
indented,  made,  and  concluded  in  London  this  (ith  day  of  February 
1801,  between  J.  //.  (the  plaintiff)  owner  of  the  ship  Argo,  now 
lying  in  the  river  Thames,  and  bound  on  a  voyage  to  Demerara, 
of  the  one  part,  and  C.  T.  C.  (the  defendant)  and  J.  B.  &c. 
of  the  other  part,  witnesseth  that  the  said  owner,  for  the  con- 
siderations hereinafter  mentioned,  doth  covenant,  &c.  with  the 
said  freighters,  &c.  that  the  said  shirt  shall  and  will  proceed  from 
£  480  ]     Deptfordf  where  she  now  lies,  on  or  before  the  12/A  of  this  present 
February,  to  the  port  of  rendezvous,  &c.  and  proceed  under  con- 
voy, &c.  to  Demerara,  &c.  and   proceed  from  thence,  &c.  for 
London  (as  before  set  forth  in  the  declaration),  in  witness  whereof 
the  parties  have  hereunto  set  their  hands  and  seals  the  day  and  year 
first  above  written  :  and  then  the  defendant  demurred,  and  shew- 
ed for  causes  that  it  is  not  alleged,  nor  does  it  appear  by  the  de- 
claration, that  the  said  ship  did  proceed  from  Deptford  on  or  be- 
fore the  I2th  of  the  said  February  in  the  charterparty  mentioned 
to  the  place  of  rendezvous,  &c.;  ncr  that  the  charterparty  was 
first  indented,  made,  and  concluded  after  the  Glh  of  FebruarylSQI. 
But  that  it  appears  by  the  charterparty  that  the  same  was  in- 
dented, 
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dented,  made,  and  concluded  on  the  said  6th  of  February  in  the       1804. 
year  aforesaid  ;  and  that  the  plaintiff  is  by  law  estopped  from 

making  the  said  allegation,  &c.    Joinder  in  demurrer. 

0  against 

Giles,  in   support  of  the  demurrer,  after  observing  that  the   CAZENOVE. 

allegation  in  the  declaration  was  not  that  the  charterparty  was 
sealed  and  delivered  after  the  date  of  it,  which  is  the  6th  of 
February,  but  the  allegation  was  of  the  time  when  it  was  in- 
dented, made,    and   concluded,    argued    that  the  plaintiff  was 
estopped  from  alleging  that  the  charterparty  was  indented,  made, 
and  concluded,  after  the  6lh  of  February,  when  it  appears  upon 
the  face  of  it  as  stated  to  have  been  indented,  made,  and  con- 
cluded on  the  6th  of  February.     And  though  it  be  competent  to 
a  party  to  aver  that  a  deed  was  delivered  after  the  date,  yet  he 
cannot  make  any  allegation  inconsistent  with  the  deed.     God- 
daru"&  case  (a),  Bro.  Air.  Obligation,  pi.  40.  Departure,  pi.  14. 
[Lord  Ellenborough  C.J.  Stone  v.  Dale  (b)  is  decisive  to  shew- 
that  a  party  may  aver  a  delivery  of  a  deed  on  another  day  than      [  481  ] 
that  on  which  it  bears  date.]    The  distinction  taken  is,  that  a 
party  cannot  aver  a  delivery  on  a  day  prior  to  the  date.     But  if 
the  plaintiff  be  not  estopped  from  making  the  particular  allega- 
tion in  the  declaration,  as  being  equivalent  to  an  averment  of 
the  day  of  delivery  of  the  deed  ;  then,  2dly,  the  deed  must  be 
considered  ds  delivered  on  the  loth  of  March,  in  which  case  it 
is  void  upon  the  face  of  it ;  because  it  appears  from  the  whole 
scope  of  it,  that  it  was  a  condition  precedent  to  the  payment  of 
freight,  &c.  that  the  ship  should  proceed  from  Deptford,  where 
it  is  stated  that  she  then  (i.  e.  on  the  6th  of  February)  lay,  on  or 
before  the  12th  q/'February,  to  the  port  of  rendezvous,  &c.  and 
proceed  under  convoy  to  Demerara.    And  the  allegation  that 
the  deed  was  executed  after   the  12ih  will  not  supersede  the 
necessity  of  alleging  that  a  thing  was  done  on  the  12th,  which 
by  the  terms  of  the  deed  is  made  a  condition  precedent.     Co. 
Lift.  206. 

Lawes  contra  was  stopped  by  the  Court. 
Lord  ELLENBOROUGH  C.J.  First,  as  to  the  objection  that 
the  party  is  estopped  from  saying  that  the  deed  was  indented, 
made,  and  concluded  on  a  different  day  from  that  on  which  it 
bears  date,  I  see  nothing  inconsistent  with  the  deed  in  such  an 
allegation,  any  more  than  if  he  had  alleged  that  it  was  sealed 
and  delivered  on  a  day  subsequent.  It  is  quite  unimportant 
when  it  was  indented,  and  equally  so  when  it  was  made,  by  which 

(«)  2  Rep.  4.  b.  (A)  3  Lev.  348. 

C  c  2  may 
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1804.       may  be  understood  when  it  was  written.    Then  the  only  material 
word  is  concluded,  and  a  deed  can  only  be  said  to  be  concluded 
'       w^ien  >t  ls  delivered.     The  time  of  delivery  is  the  important  lime 


CAXEXOVE.  when  it  takes  its  effect  as  a  deed  :  and  the  case  *  of  Stone  v. 
*£  482  ]  Bak  (a)  is  in  point  to  shew  that  the  delivery  may  be  averred  to 
be  after  the  date.  There  is,  therefore,  no  repugnancy  in  the 
allegation.  Then,  2dly,  it  is  objected  that  the  sailing  on  the 
12th  of  February  was  a  condition  precedent,  the  performance  of 
which  was  necessary  to  be  alleged  to  entitle  the  plaintiff  to  re- 
cover. [f  it  had  been  possible  to  have  been  performed  at  the 
time  of  the  delivery,  if  the  time  itself  had  not  then  gone  by,  the 
inclination  of  my  opinion  at  present  is  that  it  would  have  been  a 
condition  precedent.  I  do  not,  however,  mean  to  give  any 
opinion  on  that  point.  But  here,  when  the  deed  was  executed 
or  concluded  by  the  delivery,  the  stipulation,  which  was  not  im- 
possible in  its  nature  when  the  deed  was  first  framed,  had  be- 
come impossible  as  between  these  parties  from  the  time  having 
passed.  The  stipulation,  therefore,  had  then  become  wholly 
nugatory,  and  cannot  be  understood  as  having  formed  any  part 
of  the  contract  between  the  parties,  without  imputing  to  them 
the  most  manifest  absurdity.  Then  the  rest  of  the  contract  may 
take  effect,  which  was  prospective  at  the  time  when  the  deed  was 
concluded. 

GROSE  J.  declared  himself  of  the  same  opinion. 

LAWRENCE  J.  Though  the  allegation  here  be  not  in  exactly 
the  same  words  as  in  GoddarcFs  case,  yet  it  is  the  same  in  snb- 
stance  ;  and  according  to  that  case,  though  the  deed  appear  on 
the  face  of  it  to  have  been  made  on  one  day,  yet  if  in  truth  it 
were  delivered  on  a  subsequent  day,  that  may  be  shewn  by  aver- 
ment :  and  there  is  no  more  inconsistency  in  the  one  case  than 
in  the  other.  Then  as  to  the  second  objection  ;  I  doubt  whether 
the  sailing  on  or  before  the  12th  of  February  be  a  condition  pre- 
cedent on  the  part  of  the  plaintiff  to  his  recovery  :  it  is  a  cove- 
nant that  the  ship  should  or  would,  &c.  prospectively.  But  taking 
it,  as  my  Lord  has  said,  to  be  a  condition  precedent  in  the  terms 
of  it,  yet  having  become,  by  the  lapse  of  time,  altogether  im- 
possible when  the  deed  was  executed,  it  could  form  no  part  of 
the  agreement  between  the  parties.  But  in  construing  instru- 
ments we  must  look  to  the  substance  of  them  in  order  to  dis- 
cover the  meaning  of  the  parties  ;  and  looking  at  the  substance 
of  this  charterparty  it  is  not  unlike  the  case  of  Constable  v.  C/o- 

(a)  3  Let.  348. 

berie, 
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berie  (a),  where  the  plaintiff  covenanted  in  a  charterparty  that        1804. 
his  ship  should  sail  with  the  next  wind  upon  a  voyage  to  Cadiz ;         ~ 
and  the  defendant  covenanted  that  if  the  ship  went  the  intended       against 
voyage  and  returned  to  the  Downs  that    the  plaintiff  should  CAZENOVK. 
have  so  much  for  voyage.     The  defendant  traversed  that  the 
ship  sailed  with  the  next  wind  ;  and  upon  demurrer  the  traverse 
was  overruled ;  for  the  substance  of  the  covenant  was  consi- 
dered to  be  that  the  ship  should  perform  the  intended  voyage, 
that  being  the  primary  intention  of  the  parties,  and  not  merely 
that  she  should  sail  with  the  next  wind,  which  might  change 
every  hour.     And  that  this  was  shewn  by  the  covenant  of  the 
defendant,  who  was  to  pay  so  much  for  the  freight;  that  is, 
for  performing  the  voyage,  and  not  merely  for  sailing  with  the 
next  wind.     So  here  the  substance  of  the  covenant  is  that  the 
ship  shall  go  to  Demerara  on  freight  and  return  again.     I  take 
this  to  be  rather  a  case  of  mutual   covenants  than  a  condition 
precedent,  and  in  that  view  the  case  of  Boone  v.  Eyre  (b),  is      [  484  ] 
material  to  be  attended  to.     That  was,  where  the  plaintiff  had 
conveyed  a  plantation  in  the    West  Indies,    with  the  negroes 
upon  it,  to  the  defendant,  in  consideration  of  an  annuity  to  be 
paid  him  for  his  life ;  and  covenanted  that  he  had  a  good  title 
to  the  land,  and  was  lawfully  possessed  of  the  negroes,  and 
that  the  defendant  should   quietly  enjoy.     And  the  defendant 
covenanted  that  the  plaintiff,  well  and  truly  performing  all  and 
every  thing  therein  contained  on  his  part  to  be  performed,  he 
(the  defendant)  would  pay  the  annuity.     The  breach  assigned 
was  the  non-payment  of  the  annuity.     The  defendant   pleaded 
that  the  plaintiff  was  not  at  the  time  of  making  the  deed  legally 
possessed  of  the  negroes  on  the  plantation,  and  so  had  not  a 
good  title  to   convey.     But  it  was  hololen  that  these  were  mu- 
tual covenants,   and  that  where  mutual  covenants  go  only  to  a 
part  of  the  consideration  on  both  sides,  where  a  breach  may  be 
paid  for  in  damages,  there  the  defendant  has  a  remedy  on  his 
covenant,  and  shall  not  plead  it  as  a  condition  precedent.     Ac- 
cording to  this  case,  therefore,  it  would  not  have  been  a  con- 
dition precedent  to  the  plaintiff's  recovering  ou  the  covenant 
for  freight  even  if  it  had  been  possible  for  the  ship  to  have  sail- 
ed ou  or  before  the  12th  of  February,  and  she  had  not  done 
so.     And  if  the  voyage  has  been  performed,   and  the  profit  of  it 
gained  by  the  defendant,  there  can  be  no  foundation  for  saying 

(/i)  Palm.  393. 

(6)  B.  R.  E.  17  Gco.  3.    1  H.  Blac.  273.  «.,  and  in  Campbell  v.  Jones, 
6  Tom  Rep.  573. 
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1804.  that  the  defendant  shall  not  pay  the  freight  for  it  ;  and  he  may 
recover  damages  for  the  not  sailing  in  time,  if  any  have  been 
occasioned  by  it. 


CAZENOVE.  LE  BLANC  J.  The  substance  of  the  pleadings  shews  that 
the  charterparty  was  executed  after  the  day  on  which  it  bears 
date,  which,  by  all  the  authorities,  the  defendant  is  not  estopped 
[  485  ]  from  doing.  Then  as  to  the  other  objection  ;  if  the  defendant 
sustained  any  damage  by  reason  of  the  ship's  not  having  sailed 
on  the  particular  day,  he  may  recover  it  by  bringing  his  action 
on  the  covenant  ;  but,  at  any  rate,  the  objection  does  not  go  to 
the  plaintiff's  right  of  action  as  on  the  ground  of  a  condition 
precedent. 

Judgment  for  the  plaintiff. 


Friday  FLASKET,  ExCCUtor  of  FLASKET,  against  HUGH  BEEBY 

Feb.  3d.  and  MARY  his  Wife,  SARAH  THOMPSON,  Widow,  SA- 

RAH BEEBY,  and  JOSEPH  COROX  and  ANN  his  Wife. 

An  infant       rPHE   plaintiff,  as  executor,    &c.    declared  in  debt  against 
devisee  sued  the  defendants,  describing   the  defendants  Mary  and  Ann 

la  ~f  as  the  daughters  and  co-heiresses  at  law  of  one  Joseph  Thomp- 
the  devisor  *°'ti,  deceased,  and  the  said  Ann  and  the  defendants  //.  Bceby, 
cannot  pray  S.  Thompson,  and  S.  Beeby,  as  devisees  under  the  last  will  of 
the  parol  to  jjie  saj(j  Joseph  Thompson,  of  certain  lands,  &c.  whereof  the 
reason  ofhis  sa^  Joseph  Thompson  was  seised  in  fee :  for  that  whereas  the 
non-age,  said  Joseph  Thompson  was  indebted  to  the  plaintiff's  testator  in 
such  privi-  300/.  upon  bond,  dated  10th  of  April  1SQI,  for  payment  where- 
of the  said  Joseph  Thompson  bound  himself  and  his  heirs,  execu- 
heir  who  is 
in  by  de-  tors,  &c.  to  the  testator,  his  executors,  &c.,  yel  the  said  Joseph 

scent  not  be-  Thompson  in  his  lifetime,  and  the  said   defendants   since,  &c. 

ing  extended  have  not,  though  requested,  paid  the  same,  &c. 

bvlthe^taT  Demurrer  of  parol.     And  the  said  Hugh,  and  Mary,  Sarah 

3W.  ifM.  Thompson,  Joseph,    and  Ann,   by  T.   Benson    their    attorney, 

c.  14., which  and  the  said  Sarah  Beeby,  by  T.  Beeby,  who  is  admitted  by 

charges  the  the  Court  of  oar  gaid  jord  tbe   kj        here  lo    defend  *  for  tl)e 

land  in  his  o    r>       i     i    • 

hands  for  same  o.  Jb.,  she  being  within  age,  as  guardian  of  the  said  6. 

the  specialty  •&•  come  and  defend  the  wrong  and  injury,  when,  &c.  and  say 
debts  of  the  that  the  same  Sarah  Beeby  is  within  the  age  of  21  years, 
1  namely»  °f tne  a£e  °f  18  years  and  8  months  and  no  more,  to 
wit,  at,  &c.  and  this  they  are  ready  to  verify :  wherefore  they 
do  not  suppose  that  during  her  minority  she  ought  to  answer 

the 
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the  said    T.  Flasket  in  his  said  plea,  &c.    and  pray  that  the        1804. 
said  parol  may  demur  until  the  full  age  of  her  the  said  Sarah 
Beeby,  &c. 

Demurrer.  And  the  plaintiff,  executor  as  aforesaid,  says  BEEBY 
that  by  reason  of  any  thing  by  them  the  defendants  above  in  an<i  Oib.ers. 
pleading  alleged  the  said  parol  ought  not  to  demur  nor  to  be 
delayed  until  the  full  age  of  the  said  Sarah  Beeby  ;  because  the 
said  plaintiff,  as  executor  as  aforesaid,  says  that  the  said  plea  of 
them,  the  defendants,  is  not  sufficient  in  law  to  preclude  them 
from  answering  the  said  plaintiff,  &c.,  nor  that  tlie  said  parol 
should  demur  till  the  full  age  of  the  said  S.  B.;  to  which  said 
plea,  &c.  he  the  said  plaintiff,  &c.  is  not  bound  by  Jaw  to  an- 
swer, &c.  Joinder  in  demurrer. 

Walker,    in  support  of  the  demurrer,  made  two  points;  1st, 
Whether  the   infant  devisee,  sued  on  a  bond  of  the  testator, 
can  claim  the  privilege  that  the  parol  shall  demur  till  she  come 
of  age?     2d,  Whether  the   other  defendants  can  avail  them- 
selves  of  the  infant's   privilege,  if  any?     1st.  The  question 
arises  upon   the  stat.  3  W.  fy  M.  c.  14.  which  was  made  "  for 
the  relief  of  creditors   against  fraudulent  devises,"  and  makes 
the  land  of  the  testator  and  obligor  chargeable  in  the  hands  of 
the  devisee,  as  it  would  have  been  had  the  same  descended  to 
the  heir.      This,  therefore,  being  a  remedial  statute,  is  to  he 
coustrued  most  beneficially  in  furtherance  of  the  object  of  the 
Legislature ;    which  was    not    to  benefit  the  devisee,   but  to      [  487  ] 
charge  kirn,  in   respect  of  the  real  assets,  devised  to  him,  in 
favour  of  the  testator's  specialty  creditors.     There  is  no  direct 
provision  in  the  act  for  extending  to  en  infant  devisee  the  same 
privilege  which  an  infant  heir  has  of  claiming  the  parol  to  de- 
mur :  and  to  extend  the  act  so  far  by  implication  would  be  to 
delay  the  object  of  the  Legislature,  and  in  some  respects  to  de- 
feat it;  for  the  interest  of  the  debt  might  accumulate  in  the 
mean  tiuie  beyond  the  value  of  the  estate,  and  the  devisee 
would   have  all  the  benefit  of  it  in  the  mean  time.     Whereas 
the  very  first  provision  of  the  act  (s.  2.)  is  to  make  void  all  de- 
vises as  against  specialty  creditors.     The  case  of  an  heir  differs 
from  that  of  a  devisee ;  for  the  one  is  originally  bound  by  the 
deed,  and  is  priuia  facie  entitled  to  the  land,  and  he  can  only 
discharge  himself  for  want  of  assets  by  descent ;  but  the  other 
is  only  bound  in  respect  of  the  estate,  and  has  no  claim  to  it 
till  after  the  specialty  debts  of  the  testator  are  satisfied.     There 
is,  therefore,  no  reason  for  extending  any  such  privilege  to 
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180-1.       him  by  implication.     Besides,  there  is  a  distinction  even  as  to 

the  heir's  privilege  where  he  has   the  estate  by  descent  or  by 
PLASKET 

o-  inst      grant »  if  by  grant>  which  is  most  like  the  present  case,  he  can- 

BORF.BY  not  claim  the  parol  to  demur  for  nonage;  Waller  v.  Lambe 
and  Others.  (,/);  nor  where  he  takes  only  as  special  occupant,  Chaplin  v. 
Cliaplin  (b).  And  in  other  instances  the  Legislature  have  in- 
terfered to  restrain,  but  never  to  enlarge  the  privilege  of  non- 
age in  this  respect ;  as  in  3  Ed.  1.  c.  47.  G  Ed.  1.  c.  2.  13  Ed. 
1.  st.  1.  c.  40.  and  52  I/.  3.  c.  60.  But,  2dly,  at  any  rate,  as 

[  488  ]  a  devisee  is  only  entitled  to  the  estate  conditionally  on  payment 
of  debts,  in  lieu  of  the  heir,  the  privilege  would  at  all  events 
determine  when  the  heir  was  of  age ;  and  therefore  an  infant 
devisee  sued  with  an  adult  heir  must  lose  his  privilege :  or  at 
least  the  other  defendants  should  not  have  joined  with  the  infant 
devisee  in  praying  the  parol  to  demur  as  to  all.  Ast.  Plac.  241. 
Brown.  Red.  195. 

Richardson  contr&.  The  devisee  is  placed  by  the  statute  in 
the  same  situation  of  responsibility  as  the  heir  at  common  law, 
and  is  entitled  to  the  same  privilege.  And  it  is  clear  that  an 
infant  heir  may  plead  his  nonage  and  pray  the  parol  to  demur. 
So  where  there  were  several  heirs  at  common  law,  and  one  an 
infant,  the  parol  would  demur  as  to  all,  because  as  all  were  to 
contribute,  it  would  have  been  hard  that  the  adults  should  plead 
and  have  judgment  and  execution  against  them  when  they  could 
not  have  contribution  from  the  infant.  Com.  Dig.  Pleader, 
2  E.  3.  cites  Psion's  Entr.  241.  and  Brownl.  Red.  195.,  which 
appears  to  be  the  same  precedent.  In  Co.  Lit.  290.  a.  it  is  said, 
"  if  a  man  have  judgment  against  him  for  debt,  &c.  and  dieth, 
his  heir  within  age,  or  having  tzoo  daughters  and  the  one  within 
age,  no  execution  shall  be  sued  of  the  lauds  by  elegit  during  the 
minority,  although  the  heir  be  not  specially  bound,  but  charged 
as  terre-tenant."  And  Herbert's  case  (c)  is  express  to  the  same 
purpose ;  and  Langeford's  case,  Lib.  Ass.  Anno,  29  pi.  37.  (d\ 
that  where  an  heir  within  age  is  sued  with  adults,  the  latter 
may  join  with  the  infant  in  praying  that  the  parol  may  demur 

[  489  ]     against  all.     If,  however,  there  were  any  objection  to  the  form 

(a)  Dy.  321.  b.  and  1  Afid.21.  and  vide  Co. Lit.  239.  a.  and  1  Danv. 
Abr.  26'3.  G. 

(b)  3  P.  Wins.  368.  (c)  3  Rep.  13.  a. 

O/)  Vide  Bro.  Abr.  Parol  Demur,  pi.  16.  Bro.  Age,  pi.  36.  Fifz, 
Abr.  Age,  pi.  73.  and  Hct.  5<?. 
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of  pleading  that  the  parol  should  demur,  that  should  have  been 
stated  as  a  special  ground  of  demurrer.  The  only  question  then 
is,  Whether  the  stat.  3  IV.  £f  M.  c.  14.  meant  to  throw  on  the 
devisee  a  greater  degree  of  responsibility  than  the  heir  had  at 
common  law,  when  the  devisee  was  not  originally  liable  at  all ; 
and  no  reason  can  be  urged  why  he  should  not  be  put  upon  the 
same  footing,  as  it  seems  to  have  been  the  intention  of  the  Le- 
gislature to  do,  upon  comparing  the  different  parts  of  the  act. 
The  inconvenience  recited  in  the  preamble  is,  that  persons  hav- 
ing specialty  debts  which  bound  their  heirs  have  devised  away 
their  lands,  &c.  in  fraud  of  their  creditors ;  and  then  it  provides 
a  remedy  commensurate  with  but  not  exceeding  the  mischief, 
by  making  void  such  devises  only  as  against  such  creditors ; 
leaving  them,  therefore,  by  necessary  implication  in  the  same 
condition  as  if  the  lands  had  descended  to  the  heirs  of  the  debt- 
ors. It  does  not  profess  to  give  the  lands  to  the  creditors  in 
the  first  instance,  leaving  the  surplus  only  to  go  over  to  the  de- 
visees. If  the  statute  had  merely  avoided  the  devise  altoge- 
ther, this  objection  could  not  have  arisen  ;  but  it  only  avoids  it 
as  against  creditors  ;  the  effect  of  which  is  to  let  in  the  same 
liability  as  in  case  of  intestacy,  and  no  more ;  and  Ihen,  by  s.  3. 
it  gives  every  creditor  an  action  against  the  devisee  jointly  with 
the  heir ;  and  treats  both  heir  and  devisee  so  much  on  the  same 
fooling  as  to  provide  that  a  devisee  for  false  pleading  or  not 
confessing  assets  shall  be  liable  and  chargeable  in  the  same 
manner  as  an  heir.  The  4th  section  contains  an  exception  in 
favour  of  devisees  for  payment  of  debts  and  portions  in  pursu- 
ance of  marriage  contracts.  Sect.  5.  is  particularly  levelled 
against  heirs  who  alien  the  land  before  process  can  be  sued  out 
against  them,  and  directs  that  they  shall  be  answerable  de  bonis 
propriis  to  the  value  of  the  land  aliened;  but  such  land  bona 
fide  purchased  before  action  brought  is  exonerated.  And  s.  G. 
directs  that  in  case  the  heir  pleads,  and  issue  be  joined  on  rieus 
per  descent,  the  jury  shall  inquire  of  the  value,  &c.  Then  the 
7th  and  last  section  provides  that  every  devisee  made  liable  by 
the  act  "  shall  be  liable  and  chargeable  in  the  same  manner  as 
the  heir  at  law,  by  force  of  this  act,  notwithstanding  the  lands, 
&c.  to  him  devised,  shall  be  aliened  before  action  brought." 
The  whole  scope,  therefore,  of  the  act  is  to  put  heirs  and  devi- 
sees on  the  same  footing  with  respect  to  specialty  creditors  : 
and  so  it  was  considered  by  the  Court  of  Exchequer  in 

Matthews 


1804. 

FLASKET 
against 
BEEBY 

and  Others. 
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1804.       Matthews  v.  Jones  and  Others  (a) ;  wbere  the  lands  aliened  by 
a  devisee  before  suit  brought  by  a  creditor  of  the  testator  were 
considered  to  be  protected  in  the  hands  of  the  alienee  as  much 
BF.KBV       as  >n  case  of  alienation  by  the  heir  ;  and  yet  there  is  no  express 
and  Others,  provision  made  in  the  statute  to  protect  the  alienee  of  the  devi- 
see as  there  is  the  alienee  of  the  heir. 

H'alker,  in  reply,  said,  that  if  the  other  defendants,  besides 
the  infant,  had  no  right  to  the  privilege  prayed,  the  objection 
went  to  the  substance  and  not  to  the  form  of  the  prayer  as 
pleaded  by  all  jointly.  That  the  privilege  itself  was  not 
founded  in  reason,  and  therefore  the  extension  of  it  was  not  to 
be  favoured  by  intendment.  That  the  law  so  far  favoured  the 
heir  beyond  the  devisee,  that  the  estate,  if  undevised,  descended 
to  the  heir  entire,  though  liable  in  his  hands  for  the  debts  of  his 
ancestor;  but  by  the  statute  the  devisee  as  against  creditors 
took  no  estate  at  all  till  after  payment  of  debts.  That  it  was  no 
[  491  ]  where  directed  generally  in  the  act,  that  the  devisee  should  only 
be  charged  in  the  same  manner  as  the  heir,  but  always  with  re- 
ference to  some  particular  provision,  as  by  s.  3.  with  respect  to 
false  pleading,  and  by  s.  7.  with  respect  to  alienations  before 
action  brought. 

Lord  ELLENBOROUGH  C.  J.  This  case  depends  on  the  con- 
struction of  the  statute  3  W.  fy  M.  c.  14.  Before  that  act  the 
devisee  of  the  realty  was  not  liable  at  all  for  the  specialty  debts 
of  his  devisor,  and  now  he  is  only  liable  to  the  extent  to  which 
the  statute  has  made  him ;  but  to  that  extent  he  is  liable,  and  is 
not  entitled  to  any  other  privilege  than  what  is  expressly  given 
to  him  by  the  statute  :  and  that  is  silent  with  respect  to  the  pri- 
vilege now  claimed  of  pleading  his  nonage  in  stay  of  the  credit- 
or's action.  The  privilege  of  the  heir  himself  in  this  respect  is 
anomalous,  and  confined  to  the  heir  alone.  It  is  not  necessary 
upon  this  occasion  to  enter  into  the  history  of  it  further  than  to 
observe,  that  the  privilege  given  to  the  infant  heir,  to  make  the 
parol  demur  till  he  was  of  full  age,  was  not  merely  on  account 
of  his  inability  to  defend  himself  by  reason  of'Jiis  infancy,  but 
from  an  absolute  deficiency  of  funds  arising  out  of  the  nature 
of  the  feudal  tenures.  For  during  the  subsistence  of  ward.slyps, 
the  estate  of  the  heir  in  chivalry  was,  during  his  minority,  in, 
the  hands  of  the  guardian  in  chivalry,  who  had  the  whole  profits 
of  it.  How  the  privilege  came  to  be  extended  at  common  law 

(a)  2  Ansl.  506.  and  vide  Gait  v.  Atkinson,  Urillcs,  524. 
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to  other  heirs  is  lost  in  antiquity.  It  is  enough  to  say,  that  it  is 
an  anomaly  in  the  law,  and  confined  to  heirs  ;  and  not  having 
been  communicated  by  the  statute  of  W.  fy  M.  to  the  devisee  in 
whose  hands  the  real  property  of  the  testator  is  made  charge- 
able, the  devisee  must  be  liable  notwithstanding  his  nonage, 
and  cannot  bring  to  himself,  a!iund£  the  statute,  a  peculiar  pri- 
vilege given  to  the  heir  by  the  common  law.  The  plea  therefore 
is  ill  pleaded,  and  no  answer  to  the  declaration. 

GROSE  J.  The  observation  made  on  the  general  provision  of 
the  statute  is  very  material.  The  Legislature  have,  in  the  first 
instance,  evidently  made  the  real  estate  of  the  testator  liable,  in 
the  hands  of  the  devisee,  to  specialty  creditors  :  and  where  they 
meant  any  exception  they  have  introduced  it  in  other  parts  of 
the  act.  Then  if  they  had  meant  to  engraft  also  the  qualification 
now  contended  for,  they  would  have  done  so :  but  that  being 
omitted,  we  cannot  supply  it. 

LAWRENCE  J.  The  statute  has,  by  the  2d  section,  made  the 
devisee  liable  in  respect  of  the  land  devised  for  the  specialty  debts 
of  his  testator,  for  which  the  heir  was  before  liable  if  the  lands 
had  descended  to  him.  Then  Tsy  s.  3.  it  has  given  an  action  to 
the  specialty  creditor  against  the  devisee  jointly  with  the  heir, 
and  has  made  such  devisee  liable  for  a  false  plea,  &c.  in  the 
same  mariner  as  the  heir  would  have  been.  The  4th  section 
contains  an  exception  of  devises  for  certain  purposes  there- 
in named.  The  6th  regards  merely  the  heir.  And  sections 
5  and  7.  provide  that  the  heir,  to  whom  lands  descend,  shall,  if 
he  aliene  before  action  brought  by  a  specialty  creditor,  be  liable, 
notwithstanding,  to  the  value  of  the  land :  and  that  "  Every 
"  devisee  made  liable  by  this  act  shall  be  chargeable  in  the  same 
"  manner  as  the  heir  by  force  of  this  act,  notwithstanding  the 
"  lands,  &c.  to  him  devised  shall  be  aliened  before  the  action 
"  brought,"  &c.  But  no  where  in  the  act  is  the  privilege  of 
malving  the  parol  demur  for  nonage  given  to  the  devisee  :  and 
there  is  no  case  in  the  books  which  gives  it  to  any  other  than 
an  heir  at  law.  The  reason  of  this  privilege  having  been  given 
to  the  heir  is  stated  by  Lord  C.  B.  Gilbert  in  his  Ilislory  of  the 
Common  Pleas,  pages  54  and  56.  This  dilatory  plea,  or  tem- 
porary bar,  whereby  the  parol  is  to  demur  till  full  age  is,  he 
observes,  "  peculiar  to  the  feudal  law ;  for  in  the  civil  law  the 
"guardian  was  party  to  the  suit  instead  of  the  infant;  and  if 
"  there  were  mala  fides  in  his  defence  he  was  to  answer  it  to 
"  the  infant.  But  the  wardship  in  the  feudal  law  was  of  another 

"  nature ; 


1804. 


FLASKET 

against 

BEEKY 

and  Others. 

[  492  ] 


[[  493 
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1804.       "nature;  for  the  guardian  had  the  whole  profits  of  the  estate, 
"  and  also  the   marriage  of  the  infant,  which  was  in  order  to 

P  L  \  S  K  ET 

mrauut  "  breed  n'm  UP  to  arms,  and  to  marry  to  such  person  as  they 
BBEBY  "  thought  might  continue  the  martial  strain,  that  so  the  ward 
and  Others.  "  might  subserve  theoriginal  design  of  the  tenure."  Again;  "  In 
"  all  cases  on  the  fee,  as  if  an  action  of  debt  on  the  obligation  of 
"  the  ancestor  be  brought  against  the  heir,  there  the  parol  shall 
"  demur :  because  that  lays  a  burden  on  the  fee,  which  by  the 
"  law  was  to  be  preserved  intire  till  the  infant  came  of  age,  since 
"  the  profit  was  given  away  during  his  nonage  to  the  lord."  If 
that  were  the  reason  for  granting  the  privilege  originally,  it  is 
extraordinary  how  it  came  to  be  extended  to  the  heirs  of  lands 
holden  in  soccage.  However,  it  has  been  so  decided:  but  cer- 
tainly it  has  never  been  extended  to  devisees  ;  and  before  the 
statute  of  fV.  #  M.  was  passed  the  feudal  tenures,  and  with 
them  wardships,  had  been  abolished.  And  surely  there  can  be 
no  reason  for  giving  this  privilege  now  for  the  first  time ;  for 
there  can  be  no  convenience  or  justice  in  extending  to  devisees 
the  privilege  of  a  plea  merely  to  delay  creditors. 

[  494  ]  LE  BLANC  J.  The  privilege  has  always  been  confined  to  in- 
fant heirs  to  whom  lands  have  come  by  descent  from  the  specialty 
debtor :  and  if  it  be  not  expressly  given  to  devisees  by  the  sta- 
tute, there  is  no  reason  for  extending  it  to  them  by  implication. 
According  to  the  cases  cited,  even  the  heir  taking  by  grant  or 
purchase  is  not  entitled  to  it ;  which  is  most  in  point  to  the  situ- 
ation of  a  devisee.  The  claim,  then,  must  rest  entirely  on  the 
construction  put  upon  the  statute  of  W.  fy  M.,  where  the  inten- 
tion of  the  Legislature  was  to  prevent  frauds  against  specialty 
creditors  by  their  debtors  devising  their  estates  to  persons  in 
whose  hands  they  were  not  liable  for  the  payment  of  debts.  It 
is  not  pretended  that  the  privilege  is  given  in  terms  to  the  de- 
visee. But  if  it  were  necessary,  in  order  to  further  the  inten- 
tion of  the  Legislature,  to  give  him  his  dilatory  plea,  there  might 
be  more  colour  for  the  argument.  But  instead  of  furthering,  it 
would  tend  to  defeat  the  object  in  view,  which  was  the  relief  of 
creditors,  by  enabling  devisors,  by  means  of  devises  to  infants, 
to  delay  for  a  time  the  suits  of  their  creditors  for  the  recovery  of 
their  just  debts.  Then  the  reason  for  this  privilege,  even  in  the 
case  of  heirs,  having  long  ago  ceased,  there  is  no  pretence  for 
extending  it,  without  the  plain  direction  of  the  Legislature,  to 
devisees. 

Judgment  for  the  Plaintiff. 
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1804. 
WALKER  against  WHIG HT.  Saturday, 

T2ALGUY moved  to  change  the  venue  from  London  to  Der-  Where  the 

by  shire  in  an  action  on   the  case  for  non-performance  of  a  c.ause  ( 
contract  made  in.  Derbyshire,  for  the  labour  of  a  servant  to  be  arost;  jn 
employed  in  mines  in  Ireland,  and  for  money  paid.     This  was  Derbyshire 
grounded  upon  an  affidavit,  stating1  that  the  cause  of  action  arose  ?-n^  Part'y 
in  the  county  of  Derby  and  in  Ireland,  and  not  in  London  or  else-  "u  ie  am\ 
where  than  in  the  said  county  of  Derby  and  in  Ireland.     And  he  fuscci  to 
cited  Metcalfv.  Markham  («),  where  the  venue  in  an  action  for  change  the 
a  libel,  contained  in  a  letter  written  in  Yorkshire,  and  sent  by  venue  fr°m 
the  post  into  Germany,   was  changed  from  London  to  Yorkshire   T)e/.£tf  „ 
upon  the  usual  affidavit.     But  affidavit  that 

Per  Curium.     There  the  whole  cause  of  action  arose  in  York-  the  cause  of 
shire,  where  there  was  a  publication  of  the  libel.     But  here  the  actl_^n  arose; 
eause  of  action  partly  arises  in  Ireland,  where  the  contract  was  an(j  ^ot  m 
to  be  executed.     The  party,  therefore,  cannot  make  the  usual  London  or 
affidavit,    that  the  cause  of  action  arose  in  Derbyshire  and  not  elsewhere 

elsewhere.   And  here  he  does  not  take  the  case  out  of  the  usual      ^ln     ' 

and  1. 

rule  by  shewing  any  particular  convenience  in  having  the  cause 
tried  at  Derby  rather  than  in  London,  as  by  all  the  witnesses  re- 
siding in  Derbyshire.  And  as  most  of  the  witnesses  must  pro- 
bably come  from  Ireland,  it  may  be  even  more  convenient  to 
try  the  cause  in  London. 

Rule  refused. 
(a)  3  Term  Rep.  652. 


[496  j 

GOODTITLE,  on  the  Demise  of  PADDY,  Widow,  and     Saturday, 
Others,  against  MADDERN.  *ebm  4tlj' 

T?  JECTMENT  for  a  messuage  at  Penzance  in  the  county  of  A  devise  of 

Cornwall,  tried  before  Graham  B.  at  the  last  assizes  at  Bod-  "  *U  the  "if* 

1  have  m  the 
mm.     Ihe  lessors  of  the  plaintiff  were  the  heirs  at  law  of  one  World,  both 

houses, 

lands,  goods  and  chattels,  &c.  to  my  wife,  my  executrix  ;  so  that  she  shall  sell  my  stock 
in  trade  and  household  goods,  and  if  these  will  not  pay  the  debts,  she  shall  sell  next 
the  house  of  fee  in  Penzance,  &c.  so  that  my  executrix  shall  pay  in  good  time  all  law- 
ful debts"  &c.  held  to  carry  the  lee  of  the  house  in  P.  to  the  executrix,  she  being 
charged  personally  with  the  payment  of  debts,  in  respect  of  the  real  as  well  as  personal 
estate  devised.  And  the  postponement  of  the  sale  of  the  realty  till  after  the  personal 
estate  was  exhausted,  being  merely  recommendatory  to  her. 

Joseph 
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1804.       Joseph  Pascoe,  who  was  seised  in  fee  of  a  messuage  and  premises 
in  Penzance,  and  of  another  estate  in  Prospednick,  and  of  certain 

CiOODT  I TLE 

a<>nn\t       personal  chattels  ;  and  by  his  will,  dated  9lh  of  January  1767, 
MADDERS,   duly  executed  and  attested  to  pass  real  estate,  afler  certain  in- 
troductory words  declaring  "  his  intent  to  settle  his  affairs,  or 
the  little  that  God  had  blessed  him  with  in  the  world,  so  as  to 
prevent  any  difference  amongst  his  family  and  friends  after  his 
decease  touching  the  same;"  and  after  beqeathing  to  his  three 
sisters   (then  his  heirs  at  law,  through  whom  the  lessors  of  the 
plaintiff  claimed)  two  guineas  each  for  a  mourning  suit,  and 
giving  other  trifling  legacies  to  others  of  his  relations  and  friends; 
devised   as   follows ;  "  All  the  rest  I  have  in  the  world,  both 
houses,  lands,  goods  and  chattels,  stock  in  trade,  and  all  other 
things  that  belong  or  may  belong  to  me,   I  give  to  my  present 
•wife  Joan  Pascoe,  my  executrix,  so  that  she  shall  sell  my  stock  in 
trade,  and  household  goods;   and  if  these  will  not  pay  the  debts, 
she  shall  sell  next  the  house  of  fee  in  Penzance,  and  not  Prosped- 
nick :  sv  that  my  executrix  shall  pay  in  good  time  all  lawful  debts 
that  shall  appear."     The  testator  died  in  1768,   leaving  his  wi- 
dow and  executrix,  and  his  three  sisters  him  surviving.     On  his 
death  the  executrix  entered  on  the  house  in  Penzance,  and  took 
[  497  ]     possession  of  the  rest  of  the  testator's  property  and  effects.    And 
it  was  admitted  that  the  personal  estate,  which  came  to  her  as 
executrix,  was  more  than  sufficient  for  the  payment  of  the  lega- 
cies, debts,  and  funeral  expences  of  the  testator.  It  was  objected 
at  the  trial,   on  the  part  of  the  defendant,  who  claimed  under 
the  widow  and  executrix,  that  she  took  a  beneficial  interest  in 
fee  in  the  house  at  Penzance  ;  or  if  not,  that  at  least  the  direc- 
tion to  sell  imported  a  legal  estate  in  fee.  And  the  learned  judge 
was  of  opinion  with  the  defendant  at  all  events  on  the  latter 
ground ;  it  not  appearing  that   all  the  debts  were  paid  :   and 
though  that  might   be  presumed  from  length  of  time,  yet  they 
might  have  been  paid  by  her  out  of  her  own  funds,  in  which 
case  she  would  have  a  right  to  hold  the  estate  till  she  was  reim- 
bursed ;  and  therefore  he  directed  a  nonsuit. 

Gibbs  and  Bunough  now  shewed  cause  against  a  rule  nisi  for 
setting  aside  the  nonsuit,  &c.;  and  said  that  it  was  sufficient  for 
the  purpose  of  defeating  this  ejectment  that  Jane  Pascoe,  the 
widow  and  executrix,  took  the  legal  estate  in  fee  as  a  trustee 
for  the  payment  of  debts ;  for  it  was  all  given  to  her  by  the  tes- 
tator, "  so  that  she  should  in  good  time  pay  all  lawful  debts." 
And  it  is  clearly  settled  that  if  the  purposes  of  the  trust  require 

that 
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that  the  trustee  should  take  the  fee,  it  will  pass,  though  there  be       1804, 
no  words  of  inheritance.  And  they  cited  Due  d.Beazeleu  \.JVood- 

{"rOODTITX  K 

house  (a).     They  also  argued  shortly,  from  the  words  of  the  will, 


that  the  devisor  intended  to  pass  the  fee  to  his  widow,  as  well    MADDERST. 

from  the  introductory  part,  shewing  an  intention  to  dispose  of 

his  whole  property,  like  as  in  Loveacres  v.  J3/ight  (b\  as  from 

the  legacies  given  to  the  heirs  at  law  ;  which  distinguished  this 

case  from  that  of  Doe  d.  Mellor  v.  Barber  (c),  where  too  the      [  498  ] 

residuary  devise  to  S.  C.,  which  was  holden  to  carry  only  an 

estate  for  life,  was  "  after  payment  of  debts,"  &c. 

Jekyll  and  Dumpier,  in  support  of  the  rule,  relied  on  the  last 
mentioned  case,  where  the  residuary  devise  was  "all  the  rest  of 
my  lands,  tenements,  and  hereditaments,  either  freehold  or  co- 
pyhold whatsoever  and  wheresoever,  and  also  all  my  goods, 
chattels,  and  personal  estate,  of  what  nature  or  kind  soever,  after 
payment  of  my  just  debts  and  funeral  expences,]  Pgive,  devise, 
and  bequeath  the  same  to  my  wife  5.  C."  whom  he  thereby  no- 
minated sole  executrix.  The  Court  there  held  that  the  wife 
took  for  life  only  ;  and  the  judgment  was  ultimately  affirmed 
in  the  House  of  Lords  :  and  yet  she  was  there  charged  with  the 
payment  of  the  debts  as  well  as  here.  They  also  contended  that 
the  charge  of  debts  here  was  only  contingent  upon  the  real 
estate,  on  failure  of  the  personalty,  which  was  admitted  to  be 
sufficient  ;  and  referred  to  Merson  v.  Blackmore  (d\  where  alsa 
the  residuary  devise  was  of  all  the  testator's  lands,  &c.  after 
debts  and  legacies  paid  to  J.  M.;  but  though  there  were  intro- 
ductory words,  shewing  the  devisor's  intent  to  dispose  of  the 
whole,  yet  it  was  decreed  that  the  devisee  took  only  for  life:  and 
the  Master  of  the  Rolls  relied  on  the  circumstance  that  the  debts 
were  only  a  contingent  charge  on  the  real  estate  if  the  personal 
estate  should  prove  deficient. 

Lord  ELLENBOROUGHC.  J.  It  is  clear  that  the  executrix 
and  residuary  devisee  took  a  fee  in  the  premises  in  question  ;  for 
she  is  charged  with  payment  of  all  the  debts,  and  she  has  the  f_  499  J 
land  devised  to  her  as  well  as  the  personal  estate,  all  in  the  same 
clause,  in  order  to  enable  her  to  satisfy  that  charge.  And  she 
cannot  have  less  than  a  fee  in  it,  because  she  is  empowered  to 
sell  it,  which  she  cannot  do  without  having  the  fee.  As  to  what 

(a)  4  Term  Rep.  89.  (6)  Covp.  355. 

(c)  5  Term  Rep.  538.,  6  Vol.  175.,  and  1  Bos.  %  Pull.  558. 

(d)  2Atk.  341. 


is 
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1804.       is  said  in  the  will  relative  to  the  sail  of  the  stock  in  trade  and 
"  hi) list-In ilil  goods,  in  the  first  instance,  for  payment  of  debts, 

H'rainst  an^  ^  those  were  not  sufficient,  then  the  house  iu  Penzaiice ; 
MADDERN.  that  is  merely  directory  to  her  to  apply  the  personalty  first  for 
payment  of  debts  before  the  realty,  which  is  no  more  than  what 
the  law  directs  in  the  common  case.  The  distinction  has  turned 
in  all  the  cases  on  this,  whether  the  debts,  &c.  were  merely  a 
charge  on  the  estate  devised,  or  a  charge  on  the  devisee  himself 
in  respect  of  such  estate  in  his  hands.  In  Doe  v.  Richards  (a) 
the  devise  was  of  all  the  residue  of  the  devisor's  land,  &c.  and 
personal  estate,  his  legacies  and  funeral  expences  being  thereout 
paid  ;  that  was  holden  to  convey  the  fee,  because  it  was  consi- 
dered as  a  charge  on  the  devisee  in  respect  of  the  estate  in  his 
hands.  But  in  Denn  d.  Moor  v.  Meller  (b\  where  the  devise 
of  the  residue  of  lands  and  goods,  &c.  was,  "  after  payment  of 
debts,  &c."  only  an  estate  for  life  passed  ;  for  there  the  debts 
were  no  charge  on  the  executrix  and  residuary  legatee,  because 
she  was  only  to  have  the  estate  after  those  charges  were  satisfied. 
The  subject  was  much  considered  in  that  case,  which  came  on 
again  in  this  Court  upon  a  special  verdict  (c),  and  was  after- 
wards carried  to  the  House  of  Lords  (d),  where,  after  much  dis- 
cussion, the  judgment  of  this  Court,  which  had  been  reversed  in 
the  Exchequer  Chamber,  was  finally  affirmed,  upon  the  distinc- 
F  500  1  ^on  ^  have  mentioned,  that  where  the  devise  is  only  after  pay- 
ment of  debts,  there  the  charge  is  upon  the  land,  and  the  devisee 
himself  takes  nothing  till  after  that  charge  is  satisfied ;  but  where 
the  devisee  himself  is  charged  with  the  payment  of  the  debts, 
there  he  must  take  the  fee  in  the  estate  in  respect  of  which  he  is 
so  charged.  For,  otherwise  as  Lord  Kenyan  observed  in  Doe 
d.  IVilley  v.  Holmes (e),  the  devisee,  who  by  taking  the  estate  is 
bound  to  pay  the  debts  and  legacies  at  all  events,  might  be  a 
loser  by  the  devise  ;  as  the  rents  and  profits  during  his  life  might 
not  be  sufficient  to  reimburse  him.  And  there  the  devise,  which 
was  of  a  freehold  house  and  furniture,  to  Elizabeth  Gibson,  who 
was  also  made  executrix,  she  paying  all  just  debts,  legacies,  &c. 
was  adjudged  to  pass  a  fee. 

GROSE  J.     The  rule  has  been  long  established,  that  if  the 
executor  be  bound  to  pay  the  debts  by  the  terms  of  the  devise, 

(«)  3  Term  Rep.  356.  (6)  5  Term  Rep.  558. 

(c)  6  Term  Rep.  175.  (d)  2  Bos.  §  Pull.  247- 

(c)  8  Term  Rep.  1 . 

be 
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he  must  take  a  fee  in  the  lands  devised  to  him  in  respect  of  which        1804. 
such   obligation  is  thrown  upon  him  :  but  if  he  be  only  to  pay   ~        "~ 
them  out  of  the  produce  of  the  land  devised  to  him,  or  only  to       against 
take  the  land  after  payment  of  debts,  there,    without  words  of  MADDERN. 
inheritance,  the  fee  will  not  pass.     Now  here  the  devise  to  the 
executrix  is  "  so  that  she  shall  pay  in  good  time  all  lawful  debts 
"  that  shall  appear."    That  makes  her  liable  at  all  events  to  pay 
the  debts,  and  notmerely  out  of  the  rents  and  profits  ;  and,  there- 
fore, by  all  the  authorities  she  must  take  the  fee. 

LAWRENCE  J.  It  is  settled  by  a  great  variety  of  cases,  that 
where  the  charge  is  on  the  person  to  whom  the  land  is  devised,  [  501  ] 
there  he  must  take  the  fee ;  but  not  where  the  charge  is  upon, 
the  land  devised,  and  payable  out  of  it.  And  the  reason  given  * 
why  in  the  former  case  the  devisee  must  take  the  fee  is,  because 
otherwise  the  estate  may  not  be  sufficient  to  pay  the  charge  dur~ 
ing  the  life  of  the  devisee,  which  would  make  him  a  loser,  and 
that  could  not  have  been  the  intention  of  the  devisor.  Now 
here  I  take  it  that  the  debts  were  meant  to  be  a  charge  upon  the 
executrix  and  devisee.  The  devise  of  both  the  realty  and  per- 
sonalty is  made  to  her,  "  so  that  she  pay  all  lawful  debts"  &c. 
But  having  given  her  both,  the  devisor  recommends  to  her  to 
part  with  the  personalty  first,  before  the  house,  in  satisfaction  of 
the  debts.  But  she  had  the  same  power  over  both. 

LE  BLANC  J.  The  distinction  is  well  settled  between  the 
effect  of  a  charge  on  the  person  of  the  devisee,  and  a  charge  on 
the  estate  devised.  The  one  carries  the  fee,  the  other  does  not. 
Now  by  transposing  the  words  of  the  devise,  which  may  fairly 
be  done,  the  intention  of  the  devisor  to  fix  the  charge  on  the 
person  of  his  executrix  will  be  very  apparent.  The  devise  will 
then  run  thus  :  "  My  executrix  shall  pay  in  good  time  all  lawful 
debts  that  shall  appear."  And  in  order  to  enable  her  to  pay  all 
my  debts,  "  I  give  her  all  I  have  in  the  world,  both  houses, 
lands,  goods,"  &c.  But  I  recommend  to  her  for  payment  of  the 
debts  "  to  sell  my  stock  in  trade,"  &c.  first,  and  "  next  the  house 
of  fee  in  Penzance,  and  not  Prospednic/t."  But  if  the  personalty 
had  not  proved  sufficient  to  pay  the  debts,  no  doubt  that  the 
house  at  Penzance  must  have  been  sold,  because  the  debts  were 
charged  on  that  as  well  as  on  the  rest  of  her  lands. 

Rule  discharged. 


Voi,  IV.  D  d 
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LE  BRET  against  PAPJLLON. 

2-clt.  6'tb. 

Nomattcrof  'T^HE  plaintiff  brought  assumpsit  against  the  defendant  upon 
defence  uris-  a  certain  judgment  recovered  by  the  plaintiff  against  the  d-e- 
\f  b*  «l°t  fondant  *n  lue  Court  at  koiicn  in  France,  and  upon  the  common 
can  properly  money  counts.  Pleas,  1st,  nonassurapsit  ;  2dly,  that  ihe  plain- 
be  pleaded  tiff  ought  not  to  have  or  maintain  his  aforesaid  action  against  the 
in  bar  of  the  defendant,  because  the  .plaintiff  is  an  alien  born  in  foreign  parts, 
rdl'^lmVit  v*z<  at  R°lten  *n  France  out  of  the  allegiance  of  our  sovereign 
ought  to  be  lord  the  king,  and  within  the  allegiance  of  a  foreign  sovereign, 
pleaded  in  t<>  wit,  the  French  king,  and  that  the  plaintiff,  befrfeandat  the 
time  of  exhibiting  his  biU  in  this  behalf,  was  and  now  is  inhabil- 
inainte-  *n$  an<^  commorant  in  France,  viz.  at  Rouen,  &c.  under  the  go- 
nance  of  the  vernment  of  the  persons  exercising  the  powers  of  government 
suit.  There-  j^  France,  between  whom  and  our  said  lord  the  king  a  public 

war  has  been  commenced  and  is  now  carried  on  ;  and  that  the 
one  who  was  . 

jin  alien  amy   plaintiff  is  an  enemy  of  our  said  lord  the  king,  and   adhering  to 

at  the  time     the  king's  enemies,  to  wit,  at  L.,  &c.  and  this  the  defendant  is 

ot  the  action  reacjv  to  verify  :  wherefore  he  pravs  judgment  if  the  plaintiff 
brought  be-  '  ,  •,•!•/•  -j  ,•  •  *  /•  ^i 

came  -m         ought  to  nave  or  maintain  his  aforesaid  action  against  him  the 

alien  enemy  defendant  in  this  behalf,  &c.  The  plaintiff  by  his  replication, 
before  plea  says,  that  he  ought  Hot,  by  reason  of  any  thing  in  that  plea 
pleaded,  and  j^gg^  to  be  barred  from  having  and  maintaining  his  action 
ant  pleaded  against  the  defendant,  because  he  says  that  he  exhibited  *his  bill 
that  the  against  the  defendant  in  this  behalf  loog  before  /I  ednesday  next 
plaintiff  after  live  weeks  from  the  day  of  Easier  in  Easter  term,  43  G.  3., 

^  viz.  on  Wednesday  next  after  fifteen  days  from  the  dav  of  Easter 
have  or 
maintain  his    *n  Easter  term  43  G  .  3.     And  that  at   the  time  of  exhibiting  of 

action,  be-      hi&  said  bilL  against  the  defendant  and  afterwards,  as  well  he, 

cause  he  was  yie  plaintiff,  as  the  said  persons  then  exercising  the  powers  of 
before  and  at  .  .  f,  ,  -  •.,  -j 

th  t        if     government  m  /'  ranee,  were  at  peace  ana  in  amity  witn  our-  soul 

exhibiting 

his  bill,  and  that  he  now  is  an  alien  enemy,  &c.  concluding  that  therefore  the  plaintin" 
ought  to  be  barred  from  having  or  maintaining  his  action,  &c.  To  which  the  plain- 
tiff replied  that  at  the  time  of  exhibiting  his  bill,  he  was  an  alien  amy  ;  wherefore  he 
prayed  judgment  and  his  damages.  To  which  there  was  a  demurrer.  Held  that  the 
plea  was  ill  pleaded.  But  yet,  as  the  Court  were  ex  officio  bound  to  give  such  judg- 
ment as  appeared  upon  the  whole  record  to  be  proper,  without  regard  to  the  issues 
found  or  confessed,  or  to  any  imperfection  in  the  prayer  of  judgment  on  either  side  ; 
and  as  it  appeared  upon  the  whole  that  the  plaintiff  was  now  an  alien  enemy,  and 
therefore  incapable  of  maintaining  further  his  suit,  judgment  was  given  that  he  be 
barred  from  FURTHER  having  or  maintaining  his  action. 
•[  503  J  lord 
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lord  the  no:c  king  and  his  subjects,  to  wit,  at  L.,  &c.    And  this        1S04. 
the  plainl'nT  is  ready  to  verify  ;  wherefore  he  prays  judgment  and 


his  damages  aforesaid  to  be  adjudged  to  him,  &c.     To  this  de-       '      - 

fendant  demurred,  and  assigned  for  causes,   that  the  plaintiff    PAPILLOX. 

has,   by  bis  replication,  professed  to  answer  the  whole  of  the 

defendant's  plea,  whereas  he  has  not  confessed  and  avoided   or 

traversed  and  denied  the  whole  of  the  plea,  inasmuch  as  the 

defendant  has  by  his  plea  averred  that  the  plaintiff,  at  the  time 

of  pleading  the  said  plea,  was  an  alien  born  in  foreign  parts  out 

of  the  allegiance,  &c.   and  was  then  inhabiting  and  commorant 

in  France,  &c.  between  whom  and  the  king,  &c.;  there  was  then 

a  public  war  commenced  and  carrying  on,  and  that  the  plaintiff 

then  was  an  enemy  of  the  king,  &c.;  which  said  several  matters 

the  plaintiff  has  not  answered,  but  attempted  to  put  in  issue  that 

at  the  time  of  exhibiting  the  bill  of  the  plaintiff  against  the  de- 

fendant, as  well  the  plaintiff  as  the  said  persons  then  exercising 

the  powers  of  government  in  France  were  at  peace  and  in  amity 

with  the  king  and  his  subjects,  to  which  said  time  in  the  replica- 

tion no  part  of  the  defendant's  plea  applied,  &c.     Joinder  in 

demurrer. 

Espinasse  in  support  of  the  demurrer.    If  any  material  part  of 
the  plea  be  left  unanswered  by  the  replication  the  latter  is  bad. 
5  Com.  Dig.  87,  Pleader,  F.  4.     Then    as  the  plea  imports  a 
present  disability  in  the  plaintiff  to  have  and  maintain  his  action, 
according  to  Brandon  v.  Nesbit  (a),   by  shewing  him  to  be  now 
an  alien  enemy  adhering  to  and  commorant  in  the  enemy's  coun- 
try, it  is  no  answer  to  say  that  he  was  an  alien  amy  at  the  time  of 
exhibiting  his  bill.     [Lord  Ellenborough.    The  only  question  is, 
Whether  as  the  plaintiff  was  in  a  capacity  to  sue  at  the  time  of 
exhibiting  his  bill,  and  his  incapacity  has  since  arisen,  you  ought 
not,  instead  of  praying  judgment  by  your  plea  if  the  plaintiff 
ought  to  have  or  maintain  his  action,  &c.  to  have  prayed  judg- 
ment if  he  should  further  maintain  his  action  upon  the  subse- 
quent disability,  as  in  nature  of  a  plea  puts  darrein  continuance?] 
If  any  matter  of  disability  arise  between  the  commencement  of 
the  action  aud  plea  pleaded,  it  may  be  pleaded  in  bar  as  a  plea 
in  chief:  if  it  arise  after  plea  pleaded,  then  it  must  be  pleaded 
as  a  plea  puis  darrein  continuance.     As  in  Price  v.  Kenrick  (ft), 

(a)  6  Term  Rep.  23.     Vide  Casteres  v,  Bell,  8  Term  Rep.  166.  as  to 
the  form  of  the  pica  of  alienage. 

(b)  Fortes.  338. 

D  d  2  where 
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1804.       where  a  release  by  the  plaintiff  after  action  brought  and  imparl- 

ance  was  pleaded  in  bar.     ("Lord  ElleiiloroHzh  C.  J.    A  matter 
LE  l»nEr 

a«aini>t       may  ^  leaded  ID  ^ar»    ant^  ye*  8°  onty  *°  the  further  continu- 
PAPILLON.  ance,  and  not  to  the  commencement  of  the  action.]     In  Moor  v. 
Green  (a),  outlawry  between  action  brought  and  plea  pleaded 
was  deemed  not  necessary  to  be  pleaded  puis  darrein  continuance, 
but  in  bar  to  the  action  in  chief;  and  it  was  compared  to  the 
common  case  of  a  judgment  confessed  by  an  executor  after  ac- 
tion brought  and  before  plea  pleaded,  which  is  never  pleaded 
puis  darrein  continuance,  but  in  chief.  Then  the  replication  is  at 
[  505  ]     any  rate  ill,   because  it  admits  that  the  plaintiff  is  now  an  alien 
enemy,  and  yet  it  prays  that  he  may  recover  damages. 

Lambe  contra  contended,  that  the  action,  having  been  well 
commenced,  cannot  be  defeated  by  an  act  arising  since,  when 
the  plea  goes  in  bar  of  the  action  itself,  and  not  merely  to  the 
further  continuance  of  it.  The  bar  of  alien  enemy  is  merely  a 
temporary,  and  not  a  perpetual  bar ;  it  is  only  "  donee  terras 
fuerint  communes"  that  is,  until  both  nations  be  in  peace.  Co. 
Lit.  129.  b.  Now  here  it  is  pleaded  as  a  perpetual  bar,  which 
cannot  be  supported  by  any  precedent.  Outlawry  indeed  may  be 
pleaded  either  in  abatement  or  in  bar  (6),  Cliff's  Entr.  3, 4.  But 
when  the  outlawry  is  reversed,  the  disability  is  removed.  This 
is  very  distinguishable  from  the  case  cited  of  a  release,  which  is 
a  perpetual  bar.  Then  if  the  plea  be  bad  there  is  no  answer  to 
the  plaintiff's  action  on  the  record. 

Espinasse  in  reply  referred  to  the  rule  laid  down  in  Sullivan 
v.  Montague  (c)  that  actio  non  goes  in  every  case  to  the  time  of 
pleading,  not  to  the  commencement  of  the  action. 

Lord  ELLENBOROUGH  C.  J.  said  that  that  had  never  been 
cited  as  law,  at  least  since  the  case  of  Evans  v.  Prosser  (d).  But 
he  observed,  that  however  ill  pleaded  the  plea  might  be,  yet  as 
it  appeared  from  the  whole  record  that  the  plaintiff  was  now  an 
alien  enemy,  he  had  great  difficulty  in  saying  that  the  plaintiff 
could  have  judgment  to  recover :  and  therefore  directed  the 
matter  to  stand  over  for  further  consideration,  And  on  a  sub- 
[  506  ]  sequent  day  his  Lordship  delivered  the  judgment  of  the 
Court. 

(a)  Salt.  178. 

(6)  FzWe  the  distinction  taken  in  Co.  Lit.  128.  b.,  where  outlawry  is 
pleadable  in  bar  of  the  action,  or  only  in  disability  of  the  person, 
(c)  Dovgl.  J 12.  (rf)  Eians  v.  Prosser,  3  Term  Rep.  188. 

This 
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This  is  an  action  of  assnmpsit,  brought  upon  a  foreign  judg- 
ment, recovered  by  the  plaintiff  against  the  defendant  in  a  court 
at  Rouen  in  Normandy.  The  defendant  pleads,  first,  the  general 
issue ;  and,  2dly,  that  the  plaintiff  is  an  alien  enemy  born  in 
foreign  parts,  and  under  the  allegiance  of  a  foreign  sovereign, 
viz.  the  king  of  France,  and  is  now  inhabiting  and  commorant 
in  France  under  the  government  of  the  persons  exercising  the 
powers  of  government  in  France,  between  whom  and  our  king  a 
war  is  commenced  and  now  carried  on  ;  and  that  the  plaintiff  is 
an  enemy  of  the  king.  To  this  the  plaintiff  replies,  stating  the 
time  when  he  exhibited  his  bill,  that  as  well  he  as  the  persons 
exercising  the  powers  of  government  in  France  were  then  at 
peace  and  in  amity  with  our  king  and  his  subjects.  To  this  re- 
plication there  is  a  demurrer  with  special  causes  assigned.  It 
appears  upon  the  whole  of  this  record,  that  though  the  plaintiff 
be  now  an  alien  enemy,  yet  that  he  was  not  such  at  the  time  of 
exhibiting  his  bill :  and  the  question  is,  Whether  the  plea  of 
the  defendant,  pleaded  as  it  is  generally  in  bar  of  the  action,  be 
good  ;  or  whether,  inasmuch  as  a  right  to  sue  was  well  vested  in 
the  plaintiff  at  the  time  of  action  brought,  it  ought  not  to  have 
been  pleaded  in  the  form  in  which  pleas  after  the  last  continu- 
ance are  generally  pleaded,  viz.  That  the  plaintiff  ought  not 
further  to  have  or  maintain  his  action?  And,  indeed,  according 
to  what  is  said  in  Lutu\  1143.  Campion  v.  Barker,  (in  which 
Rastell  Appels  en  Mort.  4.  Sf  det.  en  Release  7.  are  referred  to,) 
14  this  seems  to  be  the  proper  way  of  pleading  a  collateral  thing, 
"  which  happens  after  the  action  brought ;  for  by  this  it  admits 
"  that  the  action  was  well  brought,  but  that  the  plaintiff,  by  reason 
"  of  the  newmatter,  ought  not  to  proceed  further  in  it."  This  report 
refers  to  a  subsequent  case,  2  Lutre.  1177.  Rainbow  v.  W  or  rail 
and  others,  in  which  case  it  does  not,  however,  appear  whether 
any  judgment  were  ultimately  given.  And  it  is  urged  that  out^ 
lawry  pending  the  writ  may,  on  the  authority  of  Moor  v.  Green^ 
Salk.  338.,  and  a  release  on  the  authority  of  Price  v.  Kenrick, 
Fortes.  338.,  be  pleaded  generally  in  bar  of  the  action.  And  the 
case  of  Sullivan  v.  Mo nt ague,  Dou gl.  106.,  was  cited,  where  it  was 
holden  that  matter  of  defence  arising  after  action  brought  may- 
be given  in  evidence  on  the  general  issue,  if  it  happen  before 
plea  pleaded  ;  to  which  might  be  added  the  case  of  Reynolds  v. 
Beer  ling,  Mich.  25  G.3.  B.  R.,  which  is  to  be  found  in  the  notes 
to  the  case  of  Evans  v.  Prosser,  3  Term  Rep.  18C.,  and  where  it 
was  holden,  on  the  authority  of  Sullivan  v. Montague \  that  a  judg- 

D  d  3  incut 
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1804.  ment  recovered  by  the  defendant  against  the  plaintiff,  after  ac- 
tion brought,  and  before  plea  pleaded,  might  be  pleaded  in  bar 
against  of  sach  action.  However,  in  the  subsequent  case  of  Evans  and 
PATLILOK.  Pi'osser  in  3  Term  Rep.  186.,  it  was  holden  that  a  plea  of  set- 
off,  in  which  it  was  pleaded  that  the  plaintiff,  before  and  at  the 
time  of  the  plea  pleaded,  was  indebted,  was  bad  on  general  de- 
murrer ;  and  the  point  determined  in  Reynolds  v.  JBeerling,  in 
favour  of  a  set-off,  the  mailer  of  which  arose  after  action  brought, 
was  considered  as  not  capable  of  being  supported.  Since  that 
time,  therefore,  it  may  be  considered  as  a  settled  rule  of  plead- 
ing, that  no  matter  of  defence  arising  after  action  brought  can 
properly  be  pleaded  in  bar  of  the  action  generally.  It  has  been  sug- 
gested that  pleas  of  judgment  recovered,  pleaded  by  executors, 
where  judgments  have  been  confessed  after  action  brought,  are 
pleaded  generally  in  bar  of  the  action,  and  not  with  an  ullerius 
[  oOo  J  manutenere  non  debel  plea,  after  the  last  continuance  pleaded  : 
but  that  is  an  action  of  a  peculiar  nature ;  the  action  is  there 
brought  against  the  executor,  not  only  on  the  foundation  of  a 
debt  due  from  the  testator  to  the  plaintiff,  but  in  respect  also  of 
assets  supposed  to  be  in  his,  the  executor's,  hands  liable  to  its 
satisfaction  ;  and  the  executor  has  by  law  a  power  of  confessing 
a  judgment  to  another  creditor  in  preference  to  the  plaintiff  in 
the  suit  first  brought,  and  thereby  to  the  ex  ten  I  of  the  assets 
then  in  hand  lo  create  a  perpetual  bar  to  the  plaintiff's  suit,  the 
same  being  pleaded  in  the  usual  way,  viz.  that  he  has  not  assets 
except  so  much,  which  are  not  sufficient  to  satisfy  that  judgment. 
But  Ihe  plainliff  may,  and  constantly  does,  avoid  the  effect  of 
the  plea  as  an  absolute  bar,  and  protecl  himself  from  cosls  at  the 
same  time,  on  the  ground  of  his  original  right  of  suit,  by  pray- 
ing judgment  of  such  assets  as  should  come  to  the  executor's 
hands  after  satisfying  the  judgment  so  confessed.  So  that  the 
plea  of  judgment  recovered  against  the  defendant  as  executor 
pending  the  writ  enures  in  point  of  effect,  if  the  judgment  it- 
self be  not  questioned  by  the  replication,  as  only  a  plea  in  bar 
of  the  further  maintenance  of  the  suit  against  the  executor  in 
respect  of  his  present  assets.  It  is  also  urged  on  the  part  of  the 
defendant,  that  even  if  the  plea  be  bad  as  pleaded  in  bar  gene- 
rally, yet  that  the  replication  is  bad  in  praying  a  judgment  for 
damages,  which  cannot  be  given  in  favour  of  this  plaintiff,  in 
asmuch  as  he  appears  by  the  record  to  be  now  an  alien  enemy, 
and  of  course  incapable  of  recovering  damages.  And  on  this  ac- 
count it  is  contended,  that  inasmuch  as  the  plajntiff  cannot  re- 
cover 
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cover  the  judgment  he  prays,  that  he  must  be  barred  from  main-        1804. 
taining  his  action  generally,  according  to  the  prayer  of  the  de-         ~~~ 
fendant's  plea.     But  this  by  no  means  follows  ;  for  the  *  Court       aeainxt 
may,  and  ought  ex  officio,  to  give  such  judgment  on  the  whole    PA  PILLOW. 
record  as  ought  to  be  given,  without  regard  to  the  issues  found,     *[  509  ] 
or  to  any  imperfection   in  the  prayer  of  judgment  made  on 
either  side.    In  Plowd.  66.  Montague  C.J.  speaking  of  the  plea 
of  the  defendant  in  that  case,  says, "  He  ought  to  have  concluded 
"  non  est  factnm,  and  not  judgment  si  actio,   as  he  has  done; 
"  for  which  reason  the  conclusion  is  bad.     Further,  inasmuch 
"  as  the  conclusion  on  this  point  is  bad,  it  is  to  be  seen  what 
"  shall  be  done  if  it  appear  to  us  Judges  that  upon  the  matter 
"  in  law  the  deed  is  void ;  and  it  seems  to  me  (he  says)  that  we, 
"  by  our  office,  ought  to  give  judgment  against  the  plaintiff;  for 
"  although  the  defendant  may  not  take  the  advantage,  yet  inas- 
"  much  as  it  appears  to  us  that  the  plaintiff  has  no  cause  of  ac- 
tion, we  ought  to  give  judgment  against  him."     And  after- 
wards, p.  69.  "  he  shall  have  benefit  by  the  office  of  the  judge, 
"  notwithstanding  the  bad  conclusion  to  the  action,  as  I  have 
"  said  before."     So  also,  Fraunces's  case,  8  Co.  93.  and  WestUe 
v.  King,  Winch.  75.  to  the  same  effect.     And  indeed,  if  it  were 
necessary  to  cite  authorities  on  such  a  subject,  in  Kirk  v.  Nowell, 
1  Term  Rep.  125.,  and  in  many  other  cases,  judgment  has  been 
entered  up  according  to  the  right  appearing  in  favour  of  the 
plaintiff  on  the  whole  record,  notwithstanding  an  issue  on  a  bad 
plea  in  bar  found    against  him.     In  Street  v.  Hopkinson  and 
Others,  2  Str.  1055.  and  Rep.  temp.  Hardw.  345.  the  Court  held 
expressly  that  they  were  not  bound  by  the  prayer  of  an  improper 
judgment ;  and  therefore  pronounced  the  rule  that  the  plaintiff 
in  error  in  that  case  should  be  barred,  contrary  to  the  terms  of 
the   defendant's  prayer,  which  was,  that  judgment  might  be 
affirmed.     And  there  is  no  difference  between  the  office  of  the 
Court  in  this  particular  in  a  court  of  error,  and  in  the  Court  of      r  ^JQ  n 
original  jurisdiction,  which  gives  the  judgment  in  the  first  in- 
stance.    If  therefore  we  have  power,  as  upon  these  and  other 
authorities  we  have,  to  give  the  proper  judgment  in  this  case, 
and  that  judgment  be,  as  it  appears  to  us  it  will  be,  that  the 
plaintiff  be  barred  from  further  having  and  maintaining  his  ac- 
tion, we  shall  feel  it  our  duty  to  give  that  judgment;  and  we  do 
pronounce  the  same  accordingly. 


Dd4 
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Monday,  FlELDHOUSE  against   CftOFT. 

Feb.  (Kb. 

Money,  the  TJfflGLEY  moved  for  a  rule  to  shew  cause  why  the  sura  of 

surplus  of  a  of  317/.  11s.  9d.  belonging  to  the  defendant  in  the  hands 

former  ex-     of  ^jie  jate  sneriff  of  Worcester,  should  not  be  paid  over  by  him 

ecu  t  ion 

against  the     *°  ^ie  Present  sheriff ;  which  money  was  part  of  a  balance  of 

defendant's     900/.  and  upwards  in  the  late  sheriff's  hands,  arising  from  a  sale 
goods,  re-      of  a  certain  property  belonging  to  the  defendant,  over  and  above 

the  sum   levied  by  the  same  sheriff  under  a  prior  execution, 
stayed  in  the  * 

late  sheriffs    And  notice  of  this  motion  was  given  to  the  defendant  and  to 

hands  for       the  late  sheriff.     It  appeared  from   the  affidavit  on  which  the 

the  purpose    rule  was  moved  that  the  plaintiff  had  before  recovered  judgment 

anoth'eVex-    anc^  saec^  exeeu^oa  against  this  defendant  for  1043/.  which  was 

ecution  at      levied  by  the  late  sheriff,  who  took  in  execution  the  tolls  of  a 

the  suit  of      turnpike,  mortgaged  to  the  defendant  for  a  term,  and  sold  the 

the  same        same   for  2010/.,  which,  after  payment  of  the  former  debt  and 

against  the     costs,  left  a  large  balance  in  his  hands.     That  the  plaintiff  had 

samedcfend-  recovered  judgment  for  307/.  and  costs,  in  February  last,  against 

ant,\vho  had  tue  defendant  in  another   action  in  the  Court  of  Pleas  of  the 

j?°  °  '    city  of  Worcester,   on  which  a  writ  of  fieri  facias  issued  to  the 

which  the      Serjeants  at  mace,  who  levied    thereon  451.  10s.  and  returned 

sheriff  in        that*  the  defendant  had  no  other  goods  in  the  city.     Where- 

oflice  could    Up0n  the  record  being  removed  into  this  Court,  another  writ  of 

*r  R-I  -i   -I     fieri  facias  issued  to  the  present  sheriff  of  the  county,  but  no 

other  effects  of  the  defendant  could  be  found  whereon  to  levy 

than  those  in  the  hands  of  the  late  sheriff,  which  he  had  had 

notice  not  to  pay  over. 

He  admitted  that  he  could  find  no  authority  in  point ;  but  the 
case  which  came  nearest  was  Armslead  v.  Phi/pot  (a\  where  a 
rule  was  made  absolute  (though  without  resistance,  except  so 
far  as  regarded  the  lien  of  the  attorney)  for  staying  in  the  sher 
riff's  hands  for  the  use  of  the  plaintiff  in  that  action  money  which 
the  sheriff  had  levied  for  the  use  of  the  then  defendant  in  ano- 
ther action,  in  which  he  was  plaintiff. 

Lord  ELLENBOROUGH  C.  J.  The  question  comes  to  this, 
Whether  a  plaintiff  can  have  execution  of  money  belonging  to 
the  defendant  in  the  hands  of  a  third  person  ?  This  is  a  motion 
of  the  first  impression,  and  shall  not  have  its  first  effect  from 
me.  It  was  the  duty  of  the  late  sheriff,  if  he  took  in  execution 

(a)  Dougl.  231. 

more 
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more  than  was  necessary  to  satisfy  the  fony.er  execution  wiil.        1?;-4.. 
which  he  was   charged,  to  pay  over  the  surplus  immediately  u> 
the  defendant. 

Per  Curiam,  Rulo  refused  (a).  a  ^j,,.^ 

CROFT. 
(a)  Vide  Francis  v.  Nash,  Rep.  temp.  Hardus.  53. 


[  512  ] 
The  KING  against  DGWLEY.  Monday, 

Feb.  6th. 

A   Conviction  of  a  volunteer,  under  the  statute,  for  non-pay-  Members  of 

ment  of  certain  fines,   imposed  on  him  for  non-attendance  vo'unteer 
at  certain  times  of  exercise  appointed  for  the  corps  to  which  he  roije(/  unc]cr 
belonged,  stated  in  substance,  that  on  the  10th  of  Dece..ibert  the  regula- 
44  Geo.3.,  at  Southnark  in  the  county  of  Surrey,  before  P.  B.  tionsof  the 
Esq.  one  uf  the  justices,  &c.  came  T.  E.  of,  &c.  and  informed  fdt'^Ge°' 
the  said  justice,  that  before  and  at  the  respective  times  of  com-  entitled  to 
milting  the  offences  after  mentioned  there  was  a  certain  corps  resign  on 
of  volunteer  cavalry  called  the  Southwark  Volunteer  Cavalry,  due 
couimanded  by  Captain  J.  C.  duly  formed  and  established,  and 
whose  offer  of  service  had  been  duly  accepted   by  his  Majesty  intention 
according  to  the  statute,  &c.     That  every  member  of  the  said  not  being  re- 
corps,   upon  his  being  enrolled,  signs  a  written  engagement  to  straine(l 
appear  on  horeback  to  be  exercised  at  such  times  and  places  as  i  •.     ts,    , 
the   commanding  officer  shall  appoint;  and  that  the  defendant,  resignation 
on  the  4th  of  August  1803,  was  duly  enrolled  a  member  of  the  by  the  rules 
said  corps,  and  thereupon  signed  such  written  engagement  as  °      ^  corps 
aforesaid,  and  continually  from  thence  until,  &c.,  and  at  the  tjiey  ijeionff 
time  of  exhibiting  the  said  information,  was  a  member  of  the  or  its  condf- 
said  corps  and  duly  enrolled  therein.      That  on  the  25th  of  tions  of  scr- 

October  1803,  J.  C.  the  commanding  officer  of  the  corps,  or-  ^j-jS 
dered  that  the  corps  should  be  in  Hyde  Park  on  Friday  the  28th  js  not  taken 
of  October,  at  eight  o'clock,  the  hour  of  muster  to  be  half-past  away  by 
six,  Sec.;  and  that  jn  future  the  field  days  should  be  on  Thurs-  stat- 43  ^'3- 
day  at  two  o'clock,  the  corps  to  muster  at,  &c.,  and  drill  morn-  Q  ,       in 
ings  Tuesdays  only,   at  seven.     That  on  the  25th  of  October  in  fcnce  Act), 

the  said  year  the  corps  did  duly  make  *  these  regulations  ;  "  That  which  dis- 

every  menjber  who  did  not  muster  on  Friday  next  at  the  hour  tinSu'snes 

between  ro- 
luntecr  corps, 

and  volunteers  under  that  act ;  i.  e.  such  as  offer  themselves  voluntarily  to  serve  in  lic-u 
of  the  compulsory  levy.  And  the  stat.  43  G.  3.  c.  121.  attaches  only  on  corps  of  vo- 
lunteers at  the  time  of  an  actual  invasion,  and  has  no  retrospective  operation  on  those 
who  had  ceased  to  bear  that  character  before  actual  invasion. 

appointed,     *[  ">13  ] 
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appointed,  (meaning-  the  said  Friday  the  28th  of  October)  should 
be  fined  10s.  Gd.     That  on  the  muster-roll  being  called,  drill- 
mornings,  any  one  who  did  not  answer  to  his  name  should  be 
fined."    (It  then  set  out  the  list  of  fines  made  for  officers  and 
privates  on  the  first,  second,  third,  and  fourth  offences  respec- 
tively.)    "  Tha*.  no  excuses  be  allowed  but  illness,  certified  by 
Surgeon  D.,  or  leave  of  absence  from  the  commanding  officer." 
Of  which  order  and  of  which  regulations  the  defendant,  being 
a  private  in  the  said  corps,  had"  due  notice.     That  in  pursuance 
of  the  said  order  the  corps  did  muster  on  the  said  Friday  the 
28th  of  October,  at,  &c.  and  did  march  from  thence  to  Hyde 
Park  to  be  reviewed,  nevertheless  the  defendant,  not  regarding 
his  duty  in  that  behalf  did  not  attend  the  said  muster  or  review, 
but  then   and  there  wholly  omitted  and  neglected  so  to  do,  he 
the  defendant  not  being  prevented  from  so  doing,  or  having  any 
excuse  for  such  non-attendance  by  illness,  &c.  or  having  leave 
of  absence,  &c.;  by  reason  whereof  the  defendant  then  and  there 
forfeited  the  sum  of  105.  Gd.  for  such  neglect.     In  like  manner 
the  information  proceeded  to  charge  the  defendant  with  having 
forfeited  several  other  sums  by  reason  of  non-attendance  on  cer- 
tain other  muster  and  field  days.     It  then  stated  a  demand  by 
the  secretary  of  the  corps   on  the  defendant,  on  the  3d  day  of 
December  1803,  at  Southwark  aforesaid  of  I/.  14s.,  the  amount 
of  the  several  penalties  incurred,  and  a  refusal  by  the  defendant 
to  pay  the  same.     By  reason  whereof,  and  by  force  of  the  sta- 
tute, &c.  the  defendant  had  forfeited  the  further  sum  of  3/.  8s., 
being  double  the  amount  of  the  said  penalties  so  by  him  forfeited 
for  such  neglect  and  absences  as  aforesaid  :  wherefore  the  said 
T.  E.  prayed  that  the  defendant  might  be  convicted  of  the  said 
offences  according  to  the  form  of  the  statute,  &c.     It  then  set 
forth  the  summons  of  the  defendant,  his  plea  of  not  guilty,  and 
the  hearing  of  the  evidence  in  his  presence,    on  the  17th  of 
December,  44  Ge'o.  3.,  wheu  he  admitted  all  the  matters  in  the 
information  to  be  true,  except  that  he  continued  to  be  a  member  of 
the  said  corps  at  the  time  of  the  making  the  rules  and  regulations 
respecting  the  saidjlnes  in  the  said  information  mentioned,  or  at 
the  times  of  the  non-attendance  of  him  the  said  T.  Dowley  in  the 
said  information  mentioned:  on  which  point  the  following  facts 
were  admitted  and  agreed  upon  before  the  justice  by  the  in- 
formant and  the  defendant.     That  the  said  corps  was  originally 
formed  and  established,  and  their  offer  of  service  accepted  by 
his  Majesty,  in  the  year  1708,  in  pursuance  of  the  act  of  the 

34  Gee.  3. 
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34  Geo.  3.  c.  31.  for  encouraging  and  disciplining  such  corps  as  1804. 
should  voluntarily  enrol  themselves  for  the  defence  of  their  ~~~~ 
counties,  towns,  &c.  That  after  the  passing  of  the  stat.  42  G.  3.  a"-aiii»'t 
c.  66.  "  to  enable  his  Majesty  to  avail  himself  of  the  offers  of  DOWLEY. 
*'  certain  yeomanry  and  volunteer  corps  to  continue  their  ser- 
"  vices ;"  and  in  August  1803  the  said  corps  agreed  to  continue 
their  services  ;  and  upon  such  agreement  every  member  signed 
a  muster-roll,  containing  the  following  written  engagement  : 
"  We  whose  names  are  hereunto  subscribed  do  severally  pledge 
"ourselves  to  be  faithful  to  the  constitution  of  this  realm,  as 
"  by  law  established  in  King,  Lords,  and  Commons,  and  do 
"  severally  agree  to  engage  ourselves  in  the  troop  of  Southwark 
"  Volunteer  Cavalry,  under  the  command  of  Captain  John  Col- 
"  lingdon,  and  to  appear  on  horseback  to  be  exercised  at  such 
"  times  and  places  as  the  commanding  officer  shall  appoint. 
"  And  we  do  further  promise  and  agree  to  comply  with  the  rules 
"  and  regulations  hereunto  annexed  ;  and  also  with  the  acts  of  [  515  ] 
"  parliament  of  34  &  42  Geo.  3.  As  witness,  &c.  4th  of  Au- 
"  gust  1803."  That  the  rules  and  regulations  annexed  to  the 
said  muster-roll  and  referred  to  therein  as  aforesaid  are  as  fol- 
lows :  1st,  That  the  corps  be  instituted  for  the  defence  of  the 
borough  of  Southwark  and  parts  adjacent,  subject  to  be  called 
on  in  case  of  actual  invasion  or  insurrection  agreeable  to  the 
acts  of  the  34  &  42  Geo.  3.  2d,  That  each  troop  consist  of  50 
privates,  one  captain,  &c.  3d,  That  the  corps  be  regulated  by 
a  committee  of  all  the  officers  and  12  privates,  five  of  whom  to 
have  the  power  of  deliberating  and  deciding  on  the  business  be- 
fore them.  That  the  privates  of  such  committee  be  chosen  by 
ballot  at  a  general  meeting,  but  that  a  committee  to  investigate 
the  conduct  of  any  member  of  the  corps,  to  consist  of  all  the  offi- 
cers and  not  less  than  six  privates  ;  and  any  individual  who  shall 
think  himself  aggrieved  by  the  decision  of  such  committee  may 
appeal  to  a  general  meeting  of  the  troop,  upon  giving  notice  to 
his  commanding  officer  within  one  month  after  receiving  the  de- 
termination. 4th,  Regulates  the  mode  of  balloting  for  members. 
5th,  That  every  member  pay  annually  three  guineas  towards 
the  general  expences  of  the  corps.  6th,  That  each  member  pro- 
vide and  keep  his  horse  at  his  own  expence,  and  also  provide  his 
own  uniform  and  all  accoutrements.  7th,  Regulates  the  descrip- 
tion of  horses.  8lh,  That  every  volunteer  going  20  miles  from 
home  shall  signify  by  letter  to  the  commanding  officer  the  time 
of  his  absence,  and  also  notify  his  return,  that  the  strength  of 

the 
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JS04.  flic  corps  may  at  all  t-mes  be  known  and  correct  retnrns  made. 
_,  ~  K  (The  9t'i  was  for  the  regulating  disputes  on  the  ground.)  That 

ff,,6 :/;  ^  the  defendant  was  duly  enrolled  as  a  member  of  the  corps,  and 
DOWLEY.  signed  the  said  muster-roll,  with  the  said  rules  and  regulations 

[  51G  ]  annexed  thereto,  on  or  about  the  4lh  of  J.t/gMS/1803.  That  he  was 
a  private  in  the  said  corps,  and  was  so  at  the  time  of  the  several 
non-attendances  in  the  said  information  mentioned,  if  under  the 
circumstattces  hereinafter  stated  he  is  to  be  considered  as  then  be- 
ing a  member  of  the  corps.  That  the  renewed  offer  of  service  of 
the  corps  was  made  to  his  Majesty  on  the  17th  of  August  1803, 
and  accepted  on  the  22d  of  the  same  month.  That  a  commit- 
tee was  duly  appointed  pursuant  to  the  3d  of  the  said  rules  and 
regulations,  who  proposed  the  rules  and  regulations  respecting 
fines  in  the  information  mentioned  to  a  general  meeting  of  the 
said  corps,  Iiolden  on  the  25th  of  October  1803,  who  adopted 
the  same.  That  on  the  23d  of  September  1803,  and  before  the 
making  the  last-mentioned  rules  and  regulations,  Captain  C. 
caused  to  be  delivered  to  the  several  members  of  the  corps,  and 
amongst  others  to  the  defendant,  who  was  then  a  private,  a  let- 
ter in  which,  after  observing  that  many  of  the  members  had 
been  remiss  in  their  attendance,  which  it  was  his  duty  to  enforce, 
he  stated  that  "  whoever  did  not  attend  one  of  the  morning- 
drills,  and  also  Thursday  in  every  week  for  one  month  to  come, 
would  receive  his  dismissal."  In  answer  to  this  the  defendant 
wrote  a  letter  to  Captain  C.  on  the  24th  of  September  1803, 
stating  that  "  It  being  entirely  out  of  his  power  to  attend  the 
"  number  of  days  specified,  &c.  -  he  therefore  presumed  this 
"  would  be  accepted  as  his  resignation."  By  another  letter  of 
the  24th  of  September  1803,  Captain  C.  declined  accepting  the 
resignation  of  the  defendant,  or  any  other  member  of  the  corps, 
on  a  principle  of  duty.  To  which  the  defendant  again  answered, 
on  the  27th  of  September  1803,  that  it  was  impossible  for  him 
to  attend  as  ordered,  and,  therefore,  to  save  the  trouble  of 

[  517  j  sending  a  dismissal,  lie  thereby  declared  himself  no  longer  be- 
longing to  the  corps,  and  insisted  on  that  being  accepted  as  his  re- 
signation. Other  letters  were  stated  to  the  came  effect,  in  one 

o  , 

of  which  the  captain  apprized  the  defendant  that  if  he  absented 
himself  much  longer  from  duty,  he  would  hear  of  it  in  an  un- 
pleasant way.  The  magistrate  then  found  as  a  fact,  that  the 
defendant  did,  by  the  said  letters,  notify  to  the  captain  his  inten- 
tion to  discontinue  his  services  in  the  corps,  and  did  resign  his 
situation  in  the  said  corps  as  far  as  in  him  lay,  and  if  by  law  he 

might. 
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might.  That  the  defendant  has  not  in  any  manner  acted  as  a 
member  of  the  said  corps  since  the  writing  of  the  letter  of  the 
24th  of  September,  nor  has  Captain  C.  agreed  to  accept  his  re- 
signation ;  but,  on  the  contrary  thereof,  has  constantly  refused 
so  to  do.  That  the  defendant's  name  has  not  at  any  time  been 
struck  off  from  the  muster-roll,  but  still  continues  thereon.  On 
this  evidence  the  magistrate  proceeded  to  convict  the  defendant 
in  the  several  sums  of  I/.  14s.,  the  amount  of  the  fines  incurred, 
and  3/.  8s.,  the  double  of  the  same.  Which  conviction  was  dated 
the  17th  of  December  1803. 

The  conviction  was  argued  on  a  former  day  in  this  term  by 
Erskine  for  the  defendant,  and  the  Attorney  General  for  the  pro- 
secution ;  when  the  Court  said  they  would  look  into  the  acts  of 
parliament  before  they  gave  judgment.  And  now 

Lord  ELLEN  BOROUGH  C.  J.  delivered  the  opinion  of  the 
Court. 

In  this  case  the  question  appears  to  us  to  lie  in  a  narrow  com- 
pass :  it  is  to  be  decided  upon  the  facts  as  they  appear  on  the 
face  of  this  conviction,  which  may  not  immediately  apply  to  any 
other  case ;  and  each  case  must  of  course  be  governed  by  the 
particular  circumstances  belonging  to  it.  The  terms  upon  which 
the  corps  of  the  Southwark  Volunteer  Cavalry  agreed  to  conti- 
nue their  services  in  the  month  of  August  1803  are  to  be  found 
in  the  rules  and  regulations  stated  in-  this  conviction,  or,  in  the 
statutes  of  the  34  or  42  G.  3.  The  rules  and  regulations  them- 
selves are  silent  as  to  the  period  during  which  each  member  of 
the  corps  is  to  serve ;  and  nothing  can  be  collected  from  the 
stat.  34  G.  3.  c.31.  as  to  this  point.  But  the  stat.  42  G.  3.  c.  66. 
s.  4.  recognizes  a  power  in  the  members  of,  at  least,  some  vo- 
lunteer corps  of  notifying  their  intention  of  discontinuing  their 
service ;  and  provides  that,  on  such  resignation,  (which  expres- 
sion clearly  imports  that  the  parly  had  legally  and  effectually 
the  power  of  making  a  resignation  by  his  own  act,)  if  the  person, 
(that  is  to  say,  so  resigning,)  should  have  been  drawn  for  the 
militia,  that  his  exemption  should  cease,  and  that  he  should  be 
liable  to  serve  in  the  militia  by  himself  or  his  substitute,  as  a 
supernumerary,  if  his  vacancy  should  have  then  heen  filled  up. 
The  agreement,  therefore,  of  this  corps  to  continue  its  service 
must  be  understood  as  made  on  the  condition  of  the  members 
having  it  in  their  power  to  exercise  the  right  of  resignation  thus 
recognized  by  the  stat.  42  G.  3.  c.  66.  by  notifying  their  inten- 
tion of  discontinuing  their  service.  It  is  next  to  be  seen  whe- 
ther 
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ther  this  power  has  been  taken  away  by  any  of  the  subsequent 
acts  of  parliament.     The  43  G.  3.  r.  96.  (the  act  for  the  levy  en 
masse,  as  it  has  been  called)  speaks  of  two  descriptions  of  volun- 
teers, viz.  volunteer  corps,  which  had  been  or  should  be  formed 
with  the  approbation  of  his  Majesty,  and  volunteers  under  that 
act ;  that  is,  a  description  of  persons  whom  the  constables,  in 
the  annual  lists  which  they  are  directed  to  make  of  all  men  dwell- 
ing in  their  parishes,  are  by  s.  10.  required  to  distinguish  as 
"persons  willing  to  engage  to  serve  as  VOLUNTEERS  UNDER 
THAT  ACT."     And  this  same  act  of  the  43  G.  3.  c.  96.,  by  the 
53d  s.  thereof,  enables  the  king  to  suspend  the  provisions  of  the 
act  requiring  the  men  enrolled  under  it  for  military  service  to 
be  trained  and  exercised,  where  any  volunteer  corps  in  any 
county  or  parish,  or  in  which  any  persons  between  the  ages  of 
17  and  66,  shall  have  engaged  to  serve  as  volunteers  (that  is  to 
say,  under  that  act)  shall  amount  to  a  certain  proportion  of  the 
number  enrolled  for  military  service  under  that  act,  and  such 
volunteer  corps  or  volunteers  respectively  shall  have  agreed  to  be 
trained  and  exercised  and  to  march  to  any  part  of  Great  Britain 
in  case  of  an  invasion  ;  subject  to  such  conditions  as  to  number 
of  men  to  be  constantly  existing  in  such  volunteer  corps  and  re- 
maining engaged  to  serve  as  volunteers  under  that  act,  and  to 
such  other  rules  and  regulations  as  to  exercise,  muster,  or  in- 
spection, as  to  his  Majesty  shall  seem  necessary  :  on  non-com- 
pliance with  which  conditions  the  provisions  of  the  act  are  to 
take  place.     It  is  to  be  observed  that  nothing  is  here  said  about 
the  period  of  service.     All  that  is  necessary  to  authorise  a  sus- 
pension of  the  provisions  for  the  levy  en  masse  is,  that  the  vo- 
lunteer corps  and  volunteers  shall  have  agreed  to  be  trained  and 
exercised,  and  to  march  in  case  of  invasion,  &c.  and  if  they  do 
not  comply  with  such  conditions,   then  the  levy  en  masse  is  to 
go  forward.     But  the  suspension  of  the  execution  of  this  act 
cannot  impose  terms  on  the  volunteer  corps,  unless  they  have 
before  agreed  to  those  terms,  or  unless  their  offer  of  service  has 
been  accepted  on  such  terms.     The  54th  section  of  c.  96.  does, 
however,  speak  of  the  period  of  service  ;  but  it  does  so  in  terms 
confined  to  the  volunteers  under  that  act,  who  are  made  liable  to 
be  embodied,  commanded,  and  to  serve  for  the  period  mention- 
ed in  the  act,  in  relation  to  persons  liable  to  military  service  under 
the  act,  i.  e.  the  persons  liable  to  serve  in  the  army  en  masse  : 
but  it  is  wholly  silent  with  respect  to  the  period  of  service  of  the 


volunteer  corps,  leavin* 


that  matter  as  it  stood  before  the  act. 

The 
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The  last  statute  which  has  been  adverted  to,  the  43  G.  3.  c.  121. 
in  s.  9.,  leaves  this  point  untouched  ;  that  only  relating  to  per- 
sons who  may  be  members  of  any  corps  of  volunteers  at  the  time 
of  an  actual  invasion,  aud  has  no  retrospective  view  to  those 
who  may  have  ceased  to  bear  that  character  before  an  actual  in- 
vasion happens.  The  14th  section  of  that  statute  seems  to  afford 
some  inference  that  volunteers  had  not  the  power  of  resigning, 
as  the  power  of  convicting  persons  for  non-payment  of  fines  for 
not  complying  with  the  regulations  of  their  corps  can  have  very 
little  effect  when  the  objects  of  such  a  provision  may  be  the  next 
moment  and  for  ever  exempt  themselves  from  any  liability  to  be 
fined  by  quitting  their  corps  :  but  it  will  have  an  operative  effect 
and  use  in  corps  where,  according  to  their  terms  of  service,  the 
members  are  precluded  from  quitting.  However,  neither  the 
inference  that  may  be  supposed  to  arise  from  this  section,  nor 
from  any  other  in  the  several  acts  which  have  been  commented 
upon,  nor  from  the  scope  and  object  of  the  whole  of  them  taken 
together,  appears  to  us  sufficiently  strong  to  warrant  us  in  deter- 
mining that  the  express  power  of  resignation,  which  is  recog- 
nized in  the  4th  section  of  the  stat.  42  G.  3.  c.  66.,  as  belonging 
to  the  members  of  volunteer  corps,  not  restrained  in  this  respect 
by  their  own  offers  of  service,  is  revoked  and  taken  away  from 
them.  \Ye  are,  therefore,  of  opinion,  that  the  defendant  was, 
upon  the  facts  stated  in  this  particular  conviction,  competent  to 
exercise,  and  has  exercised  that  power;  and  that  this  conviction, 
therefore,  cannot  be  sustained,  but  must  be  quashed. 

Conviction  quashed.. 


1804. 

The  KING 

against 

DOWLEY. 


COOPER  against  RACHAEL  HUNCHIN. 


Tuesday, 
Feb.  7th. 


\  RULE  called  upon  the  plaintiff  to  shew  cause  why  the  writ  After  inter- 

of  capias  ad  satisfaciendum,  executed  upon  the  defendant,  |°cutory 

should  not  be  set  aside  for  irregularity,  &c.  upon  the  ground  a<rafnst  a 

that  after  interlocutory  judgment  obtained  in  an  action  comr  feme  upon  a. 

menced   against   the  defendant  when  sole,  for  goods  sold,  &c.  contract,sh« 

she   had  intermarried   one  R.  Ridswau,   of  which  notice  was  r?'in 

•  °      y  toe  plaintiff 

given  to  the  plaintiffs  attorney,  notwithstanding  which  he  had  mayproceed 

to  judgment 

and  execution  against  her,  without  joining  the  husband  by  scirc  facias  ;  and  a  capias 
ad  satisfaciondmn  against  her,  following  the  judgment,  is  at  all  events  regular,  though 
the  plaintiff  had  notice  of  the  marriage  before. 

proceeded 
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COOPER 

against 

HUNCH  IN 


proceeded  against  her  to  final  judgment,  and  had  taken  her  body 
in  execution. 

Espinrsse  shewed  cai'sc,  and  contended  that  the  execution 
was  regular  ;  and  cited  3  Jjlac.  Com.  414.  where  it  is  laid  down 
that  "  if  an  action  were  originally  brought  against  a  wife  when 
sole,  and  pending  the  suit  she  marries,  the  capias  shall  be 
awarded  against  her  only,  and  not  against  her  husband ;"  for 
which  is  cited  Doyley  v.  White,  Cro.  Jac.  323.  in. point,  and 
Bull.  N.  P.  23.  S.  C. 

Barry,  in  support  of  the  rule,  endeavoured  to  distinguish  this 
from  the  case  cited,  where  the  original  action  brought  against 
the  feme  was  trespass,  in  which  she  may  be  sued  criminaliter  ; 
whereas  this  is  upon  a  contract,  for  which  she  is  in  no  event 
liable  to  be  taken  in  execution  after  marriage,  when  it  becomes 
the  debt  of  the  husband.  There  too  the  action  was  false  impri- 
sonment against  the  sheriff,  to  whom  the  process  against  her  by 
her  maiden  name  was  a  sufficient  justification.  But  here  the 
application  is  against  the  original  party  in  the  original  suit,  who 
[  522  ]  ought,  upon  due  notification  of  the  marriage,  to  have  made  the 
husband  a  party  by  suing  out  a  scire  facias  against  him  jointly 
with  the  wife,  and  then  the  plaintiff  would  have  had  his  proper 
remedy  against  him.  As  in  the  case  of  Obrian  v.  Ram,  cited 
1  Salk.  116,  117.  So  in  1  Show.  91.  Anonym.,  if  a  woman  give 
a  warrant  of  attorney  and  then  marries,  the  plaintiff  may  file  a 
bill  and  enter  judgment  against  both  (a\  [Lord  EUenborougk 
C.  J.  There,  perhaps,  the  action  might  be  considered  as  com- 
menced at  the  time  when  judgment  was  entered  up,  and  then 
she  was  married.]  He  also  referred  to  Rownson  and  Wife  v. 
Williamson  (b\  and  Heard  v.  Stamford  (c),  as  general  authorities 
to  shew  that  the  husband  was  liable  in  the  lifetime  of  the  wife 
for  her  contracts. 

Lord  ELLENBOROUGH  C.  J.  The  execution  must  follow  the 
nature  of  the  judgment.  Whether  the  husband  can  bring  error 
or  not  is  another  question.  But  the  judgment  here  being  against 
the  feme  only,  the  execution  can  only  be  against  her.  If  the 
plaintiff  had  meant  to  implicate  the  husband  in  the  consequences, 
he  must  have  first  made  him  a  party  by  joining  him  in  a  scire 
facias. 

(a)  Vide  Marder  v.  Lee,  3  Burr.  1471.;  and  Cowrie  v.  Allaway, 
8  Term  Rep.  257. 

(A)  Qto.  Barnes,  207.  (<0  3  P.  Wms.  409. 

GROSE 
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GROSE  J.  of  the  sams  opinion. 

LAWRENCE  J.  There  is  no  occasion  for  the  plaintiff  to  sue 
out  a  scire  facias,  unless  it  be  for  the  purpose  of  charging  some 
other  person  on  the  record  who  was  not  originally  a  party  to  it. 
The  case  cited  from  Cro.  Jac,  is  in  point. 

LE  BLANC  J.  If  the  husband  had  been  joined,  the  plaintiff 
might  still  have  taken  the  wife  in  execution.  There  seems,  there- 
fore, no  reason  why  the  defendant  might  not  take  her  at  once, 
without  joining  the  husband,  if  he  did  not  mean  to  affect  him. 

Rule  discharged. 


1804. 
- 

HUNCHIN. 
[  523  ] 


PAYNE  against  DREWE. 


Wednesday, 
Feb.  8th. 


nP 


was  an  action  against  the  defendant,  as  sheriff  of  Dor-  Allowing 
setshire,  for  a  false  return  of  nulla  bona  to  a  writ  of  testatum 


fieri  facias,  sued   out  on  a  judgment  against  C.  Sturt  Esq.  for 

227/.  10s.     The  action  was  tried  at  the  Spring  Assizes  for  Dor-  questration 

setshire  1803,  before  Thompson  B.,  when  a  verdict  was  found  for  outofChan- 

the  plaintiff  for  227/.  10s.  subject  to  the  opinion  of  the  Court  on  Cei7  <which 

*    ..       .  isthepro- 

the  following  case.  cess  out  of 

Tae  defendant  was  sheriff  of  the  county  of  Dorset  at  the  suing  that  Court 
out  and  return  of  the  writ  in  question.     The  judgment  was  re-   to  compel 
gularly  obtained  for  the  plaintiff  against  C.  Sturt  in  Michaelmas  aPPea™nce 
term  1801,  for  227/.  10s.,  and  a  testatura  fieri  facias  was  sued   formance  of 
out  into  Dorsetshire  on  the  28th  of  November  1801,  returnable   decrees)  has 
on  Saturday  next  after  eight  days  of  St.  Hilary  1802.     There   the  same  ob- 
were  sufficient  goods  of  C.  Sturt  at  his  house  at  Brownsea  in  the  f'^1?'^/  ^ 

the  goods  as 

a  writ  of  fi.  fa.  at  common  law  ;  yet  if  the  party  at  whose  prayer  such  sequestration  is 
issued  take  no  measure  to  compel  the  execution  of  it  in  due  time,  and  the  sequestra- 
tors  do  not  in  fact  possess  themselves  of  the  goods,  it  is  no  excuse  to  a  sheriff,  to  whom 
at  a  distance  of  18  months  a  writ  of  fi.  fa.  is  directed  against  the  goods  of  the  party 
defendant  in  the  suit  in  Chancery,  for  not  executing  such  writ  and  selling  the  goods  ; 
the  plaintiff  in  the  sequestration  having  at  all  events  lost  his  priority  by  such  laches. 
And  therefore  the  sheriff,  who  had  seized  under  the  fi.  fa.,  having  on  notice  of  such 
supposed  obstacle  returned  nulla  bona,  was  holdcn  liable  to  the  plaintiff  in  an  action 
for  a  false  return.  Though  a  writ  of  fi.  fa.  bind  the  goods  as  against  the  defendant, 
yet  the  property  is  not  devested  out  of  him  till  execution  executed  :  and  therefore  an 
execution  and  sale  under  a  subsequent  writ  delivered  to  the  sheriff  will  bind  the  goods  ; 
but  the  plaintiff  in  the  first  execution  has  his  remedy  against  the  sheriff,  if  the  non- 
execution  of  the  writ  did  not  proceed  from  his  own  laches. 

VOL.  IV.  Ee  defend- 
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PAYNE 

against 

DllKWE. 


1804.  defendant's  bailiwick  r.t  the  time  of  the  entry  of  the  officer  un- 
der the  fieri  facias  in  January  1802,  and  which  were  taken 
possession  of,  and  an  inventory  made  thereof  by  him  ;  but  the 
sheriff  afterwards  quitted  possession,  and  made  a  return  of 
"  nulla  bona,"  in  consequence  of  the  sequestration  hereinafter 
mentioned.  In  1790  a  bill  in  Chancery  had  been  filed  against 
C.  Sturt  and  others  by  //.  W.  Port-man  Esq.  and  others,  and 
after  answer  was  put  in  and  other  proceedings,  an  order  was 
made  by  that  Court,  on  the  17th  of  March  1800,  for  the  pay- 
ment of  2000/.  by  the  said  C.  Sturt  to  //.  A.  Sturt.  That  sum 
being  unpaid,  an  order  nisi  for  a  commission  of  sequestration  to 
issue,  directed  to  certain  commissioners  to  be  therein  named,  to 
sequester  the  said  C.  Start's  personal  estate,  &c.  was  made  on 
the  5lh  of  May  1800,  which  order  was  made  absolute  for  a  se- 
questration on  the  13th  of  June  1800.  A  writ  of  sequestration 
under  the  great  seal  was  issued  on  the  17th  of  June  1800,  dated 
on  that  day,  and  was  shortly  afterwards  delivered  to  the  seques- 
trators  therein  named.  The  writ  of  sequestration  is  in  the  fol- 
lowing words  :  "  George  the  Third,  &c.  to  J.  M.,  IV.  D.,  &c. 
"  greeting.  Whereas  by  an  order  made  by  us  in  our  Court  of 
"  Chancery,  on  the  5th  day  of  May  last,  in  a  cause  of  //.  W. 
"  Portman  Esq.  complainant,  and  M.  Shirt  widow,  //.  A.  Slurt 
"  Esq.  C.  Sturt  Esq.  and  others,  defendants,  by  original  and 
"  supplemental  bills  ;  and  also  in  a  cause  of  the  said  H.  A.  Sturt, 
"  complainant,  and  the  said  M.  Sturt,  C.  Sturt,  and  others, 
"  defendants,  by  bill  of  reviver,  it  was  ordered  that  a  commis- 
"  sion  should  issue,  'to  be  directed  to  certain  commissioners  to 
"  be  therein  named,  to  sequester  the  defendant  C.  Start's  per- 
"  sonal  estate,  and  the  rents,  issues,  and  profits  of  his  real 
"  estates,  until  he  should  have  paid  2000/.  to  the  complainant 
525  ]  "  H.  A.  Sturt,  pursuant  to  an  order,  dated  the  17th  of  March 
"  last,  and  our  said  Cou,rt  should  make  other  order  to  the  con- 
"  trary ;  unless  the  said  defendant,  having  personal  notiee 
"  thereof,  should,  within  eight  days  after  such  notice,  shew 
"  cause,  &c.  to  the  contrary.  And  whereas,  upon  motion 
"  made  unto  our  said  Court  on  the  13th  of  June  instant  by  the 
"  counsel  for  the  said  //.  A.  Slurt,  it  was  alleged  that  due  na- 
"  tice  had  been  given  of  the  said  order  to  the  said  defendant  C. 
"  Sturt,  as  by  affidavit  appeared  ;  and  that  it  also  appeared  by 
"  affidavit,  &c.  that  the  said  C.  Sturt  had  not  yet  paid  the  said 
"  2000/.,  or  any  part  thereof,  &c.;  and  therefore  it  was  prayed 
"  that  the  said  order,  dated  the  5th  of  May  last,  might  be  made 

"  absolute; 
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"  absolute  ;  which  was  ordered  accordingly.     Know  ye  there-        1804. 
"  fore  that  we,  by  these  presents,  do  give  to  you,  &c.  full  power        " 
"  and  authority  to  enter  upon  all  the  real  estate,  &c.  of  the  said 


"  C.  Sturt,  and   to   take,  collect,  receive,    and  sequester  into      DRFWE. 
"  your  hands  not  only  all  the  rents  and  profits  of  the  same,  &c. 
"  but  also  all  goods,   chattels,   and  personal  estate  whatsoever. 
"  And  therefore  we  command  you,  &c.  that  you  do,  at  certain 
{f  proper  and  convenient  days  and  hours,   go  to  and  enter  upon 
"  all  the  messuages,  &c.  and  real  estate  of  the  said  C.  Sturt,  and 
"  that  you  do  collect  and  take,  not  only  the  rents  and  profits 
"  of  his  said  real  estates,  but  also  all  his  goods,  chattels,  and 
"  personal  estate,  and  detain  and  keep  the  same  under  seques- 
"  tration  in  your  hands  until  the   said  C.  Sturt  shall  have  fully 
"  paid  the  said  2000/.  to  the  said  //.  d.  Sturt,  cleared  his  con- 
"  tempt,  and  our  Said  Court  make  other  order  to  the  contrary. 
"  Witness,  &c.  the  17th  of  June  in  the  40th  Geo.  3."&c.     On 
the  18th  of  November  1800  another  order  of  the  said  Court  was 
made,  which  directed   certain  annuitants  therein  named  (I.  W. 
F.  B.  and  F.  E.)  to  pay  a  certain  sum  therein  mentioned  to  H.      [  526  ] 
A.  Sturt,  and  directed  that  they  should  have  the  benefit  of  the 
sequestration.     On  the  17th  of  January  1803,  by  an  order  of 
the  Court  of  Chancery  of  this  date,  stating  an  application  to  the 
Lord  Chancellor  by  counsel  for  J.  W.  and  F.  E.,  it  was  alleged 
that  //.  Sturt,  deceased,  by  his  will  devised  his  estates  to  his  son 
C.  Sturt  for  life,   subject  to  certain  charges  therein  ;  and  after 
the  testator's  death  a  suit  was  instituted  for  the  purposes  of  car- 
rying into  execution  the  trusts  of  the  will;  and,  by  an  order 
made  the   17th  of  March  1800,  it  was  ordered  that  C.  Sturt 
should  pay  to  H.  A.  Sturt  2000/.  in  part  of  a  larger  sum  reported 
due  to  him  ;  but  the  said  C.  Sturt,  not  having  complied  with  the 
said  order,  the  said  H.  A.  Sturt,   on  the  5th  of  May  1800,  ob- 
tained an  order  that  a  commission  of  sequestration  should  issue 
to  sequester  the  personal  estate  of  the  said  C.  Sturt,  and  the 
rents  of  his  real  estate,  unless  cause  shewn  within  eight  days  ; 
and  no  cause  being  shewn,  the  same  was  made  absolute  ;  and  a 
commission  of  sequestration  issued  on  the  10th   of  June  1800, 
directed  to  J.  M.,  W.  D.  &c.  who  entered   upon  the  estates 
devised    to  C.  Sturt  for  his  life,  and  sequestered  his  personal 
estate,  and  the  sequestrators  received  1090  A,  part  of  the  rents  of 
the  real  estates.     The  said  C.  Sturt  having,  in  the  year  1793, 
granted  to  the  said/.  W.,  F.B.,  and  F.  E.,  an  annuity  of2400/., 
charged  upon  his  estates  before  mentioned  ;  the  annuitants  had 

Ee2  been 
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1804.       been  let  into  possession  of  the  estates,  and  were  ousted  of  that 
possession  by  the  sequeslrators  under  the  authority  of  the  said  . 
a<rninsi      orcler,  an^  under  the  authority  of  another  order,  dated  8th  of 

DUEWE.  Juty  1800,  \vhereby  the  tenants  were  ordered  to  attorn  to  the 
sequestrators.  And  the  said  annuity  being  greatly  in  arretir, 
[  527  ]  and  the  annuitants  conceiving  that  the  possession  of  the  seques- 
tration did  not  prevent  their  making  a  distress  on  the  personal 
estate  for  the  arrears;  they  accordingly  made  two  distresses  at 
Krorsnsea  and  Critcbcllt  and  Mr.  Dean,  one  of  the  sequestra- 
tors,  signed  acknowledgments  of  possession  on  the  back  of  the 
notices  and  inventories  of  distress,  whereby  he  acknowledged 
that  he  held  possession  of  goods  distrained  for  the  purposes  of 
the  distress.  That  considerable  part  of  the  effects  distrained 
being  heir  looms,  they  were  replevied  by  the  trustees  under 
the  testator's  will.  That  in  Michaelmas  tenn  1800  the  parties 
to  the  said  suit  and  the  sequestrators,  conceiving  that  the  an- 
nuitants ought  not  to  have  made  a  distress,  applied  by  motion 
to  the  Court,  and  the  annuitants,  finding  that  they  would  not 
receive  the  benefit  of  their  distress,  except  on  the  terms  of  pay- 
ing the  money  remaining  due  to  H.  A.  Sturt  and  the  younger 
children  of  the  testator,  by  an  order  made  the  13th  of  Novem- 
ber 1800,  it  was  ordered  that  the  annuitants  should,  within  a 
week,  pay  to  //.  A.  Sturt  2464/.  Is.  Wd.,  and  enter  into  an  agree- 
ment to  pay  him  the  further  sum  of  5700/.,  then  ascertained  to 
be  due  to  him,  and  to  pay  to  the  younger  children  of  the  testator 
the  several  sums  of  money  reported  due  to  them  out  of  the  rents 
and  profits  of  the  sequestered  estates  as  the  same  should  come 
to  their  hands.  And  it  was  further  ordered  that  the  annuitants 
should  give  judgment  in  the  replevin  cause,  and  pay  the  costs  of 
the  distress:  but  such  of  the  goods  as  were  not  heir  looms  were 
to  be  accounted  for  by  the  sequeslrators.  And  it  was  ordered 
that  the  annuitants  should  pay  the  costs  of  the  sequestration  ; 
and  that  the  sequestrators  should  deliver  the  possession  of  the 
premises  sequestered  to  the  annuitants,  and  pay  over  to  them 
the  balance  in  their  hands,  after  retaining  the  costs  of  the  se- 

[  558  ]  questration,  and  all  just  allowances ;  and  that  the  annuitants 
should  stand  as  creditors  of  the  said  C.  Start  for  what  they  should 
so  pay,  except  the  costs  of  the  distress  and  replevy,  and  of  the 
applications  to  the  Court  subsequent  to  the  distress.  And  it  was 
referred  to  the  Master  to  settle  the  accounts  and  tax  the  costs. 
"  That  the  annuitants,  in  consequence  of  the  said  order,  paid 
"  the  said  24G4/.  Is.  Wd.  to  II.  A.  Start,  and  also  paid  to  the 
"younger  children  of  the  said  testator  all  the  monies  due  to 

"  them, 
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"  them,  and  were  let  into  possession  of  the  real  estates  ;  but  be- 
"  fore  the  sequestrators  settled  any  account  or  the  costs  were 
"  taxed,  some  executions  at  common  law  were  issued  against 
"  the  goods  of  C.  Sturt,  particularly  one  to  a  large  amount,  at 
"  the  instance  of  Mr.  E.  May,  in  Hilary  term  1802  ;  and  the 
"  sheriff  of  Dorsetshire,   under  the  execution,   seized  the  goods 
"  both  at  Critchell  and  Brownsea,  and  insists  on  keeping  posses- 
"  sion,  although  the  said  IF.  Dean,  as  one  of  the  sequestrators, 
"  has  claimed  the  said  goods.    That  there  yet  remains  an  arrear 
"  of  4000/.  and  upwards  due  to  ttie  annuitants  ;  and  therefore 
"  it  was  prayed  that  an  attachment  might  be  issued  against  the 
"  sheriff  of  the  county  of  Dorset  for  his  contempt,  in  having 
"  seized  and  kept  possession  of  certain  goods  (formerly  belong- 
"  ing  to  the  defendant  C.  Sturt),  the  said    goods  being  under 
"  sequestration  under  the  order  of  this  Court;    and  that  the  se- 
"  questrators  might  be  directed  to  proceed  to  a  sale  of  the  said 
"  goods,  not  being  heir  looms,  so  under  sequestration,  and  pay 
"  the  produce  thereof  to  /.  W.  and  JP.  E.,  pursuant  to  the  order 
"  of  the  13th  of  November,  1800.     Whereupon,  and  upon  hear- 
"  ing  counsel  for  the  several  parties,  and  for  the  said  E.  May, 
"  and  for  the  said  sheriff  of  Dorset,  and  the  several  orders  be- 
"  fore  mentioned  being  read,  his  Lordship  did  order  that  the  se- 
"  questrators  should  proceed  to  a  sale  of  the  goods  in  question, 
"  net  being  heir  looms,  then  under  sequestration,  and  pay  the 
"  produce  thereof  to  the  annuitants,  as  directed    by  the  order 
"of  the  13th  of  November  1800,  in  or  towards  satisfaction  of 
"  the  sum   of  24041.  Is.  10c?.   due  to  them ;  and  in  case  there 
"  should  be  any  surplus  of  the  money  arising  by  the  said  sale, 
"  after  satisfying  the  demands   of  the  said  annuitants,  it  was 
"  ordered  that  the  same  (the  amount  thereof  to  be  verified  by 
"  affidavit)  should  be  paid  into  the  Bank,  to  be  placed  to  the 
"  credit  of  the  cause,  subject  to  further  order."     There  was  no 
evidence  given  at  the  trial  of  any  of  the  facts  slated  in  the 
above  order,  or  of  the  sequestrators'  having  ever  taken  pos- 
session of  any  of  the  goods.     On  the  contrary,  it  was  admitted 
that  the  sequestration  had  never  been  laid  on.     And  in  Janu- 
ary 1802,  before   the  return  of  the  writ  (which  was  delivered 
to  the  defendant  on  the  17th  of  December  1801),  when  Mr. 
Starling    an   agent  for  the  plaintiff,  went  with  the  sheriff's 
officer,  who  had  a  warrant,  to  C.  Start's  house  at  Brozensea, 
Mr.  Sturt  was  in  possession  of  the  house  and  goods.     Upon 
their  communicating  to  him  the  business  they  came  upon,  he 
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lold  them  that  his  goods  were  under  sequestration  ;  hut  the 
officer,  by  the  direction  ofStaxUng,  took  the  goods,  and  with  his 
assistance,  made  an  inventory  ;  after  which  Starling  went  away 
leaving  the  officer  in*possession.  The  sheriff,  at  the  return  of 
the  writ,  returned  "  nulla  bona."  The  question,  for  the  opinion 
of  the  Court  was,  Whether  the  plaintiff  were  entitled  to  reco- 
ver? If  he  were,  the  verdict  to  stand;  if  not,  a  nonsuit  to  be 
entered. 

This  case  was  argued  in  Michaelmas  term  la.st. 
Gaselee  for  the  plaintiff,  argued,  first,  from  the  general  nature 
of  a  sequestration  issued  by  the  Court  of  Chancery,  that  it  con- 
veyed no  title  to  the  goods,  which  still  remained  the  property  of 
the  original  owner,  and  consequently  was  no  impediment  to  the 
execution  of  the  writ  of  fieri  facias  upon  his  goods  by  the  sheriff. 
There  was  no  case,  he  said,  in  a  court  of  law  upon  the  effect  of 
a  sequestration.  But  it  has  been  long  used  as  process  out  of  the 
Court  of  Chancery  either  to  enforce  an  appearance,  or  compel 
performance  of  a  decree.  1  Chan.  Cos.  91.  It  abates  on  the 
death  of  the  party.  Some  authorities,  indeed,  in  contradiction 
to  others  (a),  represent  it  as  not  ahateable  where  it  is  for  the 
performance  of  a  decree  ;  as  in  Haze /tins  v.  Crook  (6),  and  Bur- 
delt  v.  Rockey  (c) ;  and  in  the  latter  it  is  said  to  bind  from  the 
time  of  awarding  the  commission,  and  not  only  from  the  time  of 
its  being  executed.  But  it  does  not  appear  there  that  the  interest 
of  third  persons,  not  parties  to  the  decree,  was  involved.  Even 
a  sale  under  a  decree  of  the  Court  of  Chancery  conveys  no  title 
per  se.  That  Court  does  indeed  direct  the  sale,  and  the  pro- 
perty may  be  bound  under  it,  when  executed  ;  but  that  passes  by 
the  delivery  of  the  parties,  and  not  by  force  of  the  decree.  This 
was  so  considered  by  Lord  Chancellor  in  Shaw  v.  Wright  (d). 
That  was  an  application  for  an  order  to  sequestrators  to  sell 
houses;  but  Lord  Chancellor  said  that  the  order  would  do  no 
good:  he  could  make  no  title.  That  the  sequestration  did  not 
transfer  the  term  to  the  sequestrators ;  it  was  only  process  to 
compel  appearance  :  and  he  could  not  compel  the  purchaser  to 
take  a  title  which  he  was  to  support  by  a  bill  for  an  injunction. 
But,  secondly,  supposing  that  the  party  claiming  under  the  se- 
questration had  once  acquired  a  priority,  like  as  in  the  case  of  a 
prior  execution  at  common  law,  yet,  as  in  that  case,  they  may 

(d)  Vide  2   P.  Wins.  621,  2.    and  Wharam  v.  Eroughton,    1   Ves. 
182. 
(6)  3  Atk.  594.          '  (c)  1  Vcrn*  58.  (d)  3  Vct,junt  23. 
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forfeit  such  priority  by  laches.  Now  here  they  have  been  guilty.  1804. 
-«i(f  great  laches  ;  for  the  sequestration  issued  on  the  5th  of  May 
1800,  and  in  January  1803  the  sequestrators  had  taken  no  steps  ^A .Y^ 
to  get  possession  of  the  goods,  and  so  to  bind  the  property.  DREWE. 
And  if  this  could  avail,  it  would  impede  the  course  of  justice 
in  all  other  cases.  If  the  sheriff  found  himself  under  any  dif- 
ficulty how  to  act  under  these  conflicting  rights  and  processes, 
he  should,  before  he  made  his  return,  have  applied  to  this  Court 
to  know  what  he  should  do,  or  he  might  have  summoned  a 
jury  to  inquire  whose  property  the  goods  were.  [Lord  Ellen- 
borougk  C.  J.  That  is  merely  to  govern  his  discretion.]  But 
here  the  sheriff  has  taken  upon  him  to  act,  without  the  aid  of 
the  Court,,  which  would  have  given  him  time  to  make  his  re- 
turn, till  the  question  of  priority  had  been  settled  (a).  This 
Court  will  never  treat  the  process  of  the  Court  of  Chancery  with 
more  respect  than  they  would  do  their  own ;  and  if  a  party 
merely  issue  a  pocket  execution,  without  calling  on  the 
sheriff  to  carry  it  into  effect,  the  Court  would  not  suffer  that  to 
impede  the  execution  of  subsequent  process  followed  up  with 
due  diligence.  Before  the  statute  of  frauds  goods  were  bound 
by  the  teste  of  the  writ ;  but,  since  that  statute,  by  the  delivery 
of  the  writ  to  the  sheriff.  But  that  does  not  mean  a  mere  no- 
minal delivery,  but  a  delivery  for  the  purpose  of  carrying  it 
into  execution.  Therefore,  in  Bradley  v.  Windham,  sheriff  of 
Hants  (b\  where  one  had  delivered  his  writ  to  the  sheriff  on  the 
llth  of  May,  who  seized  under  it  on  the  14th,  and  no  further  r  530  ] 
proceedings  were  had,  upon  an  expectation  that  the  debt  would 
be  paid  when  the  defendant's  landlord  came  into  the  country  ; 
and  on  the  20th  of  the  same  month  another  writ  of  fi.  fa.  was 
delivered  to  the  sheriff,  which  was  executed,  there  being  nO 
person  left  in  possession  under  the  first  execution  ;  the  first  exe- 
cution was  deemed  to  be  fraudulent,  and  the  second  was  sus- 
tained by  the  Court  on  motion  for  a  new  trial.  And  the  case 
of  Smallcomb  v.  Buckingham  (c)  was  there  cited,  where  two 
writs  of  fi.  fa.  having  been  delivered  to  the  sheriff  by  different 
parties  on  the  same  day,  he  executed  the  second  lirst;  and  it 
was  holden  that  the  second  execution  was  good  and  bound  the 
goods;  but  that  the  sheriff  had  thereby  made  himself  liable  to 
the  first  party.  If  this  were  a  question  of  fraud,  upon  a  se- 

0)  Vide  Wetts  v.  Pickman,  7  Term  Rep.  I?-*'.        (A)  1  Wils.  44v 
(c)  1  &//A.320.     1  Ld.  Ray.  251. 
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questration  in  fact  executed,  it  might  be  necessary  to  take  the 
opinion  of  the  jury  upon  it;  but  here  it  would  be  altogether 
useless,  because  it  is  stated  that  the  sequestration  was  not  exe- 
cuted, and  Start  has  in  fact  remained  in  possession  of  the  goods. 
Therefore  the  sheriff  was  bound  to  have  levied  upon  the  goods  ; 
and  by  having  taken  upon  him  to  return  nulla  bona  he  has  made 
himself  liable  to  the  plaintiff. 

Dampier  for  the  defendant.  No  fraud  is  suggested  or  found 
in  the  case,  and  therefore  it  is  not  like  Bradley  v.  Wyndham  (a). 
The  question  here  is  not  between  the  Court  of  Chancery  and 
the  sequestrators,  but  between  the  plain liff,  who  might  have  re- 
medied himself  by  an  application  to  the  Court  of  Chancery,  and 
an  officer  of  this  Court,  the  sheriff,  who  is  no  party  to  the  pro- 
ceeding, but  is  put  to  act  in  a  difficult  situation,  between  the 
peril  of  paying,  on  the  one  hand,  the  debt  and  costs  in  this  ac- 
tion, or  on  the  other,  of  being  punished  by  the  Court  of  Chan- 
cery for  the  contempt  of  its  process.  Under  similar  circum- 
stances the  Court  have  gone  a  great  way  to  protect  a  sheriff,  as 
in  Wilson  v.  Butten,  sheriff  of  Essex,  Tr.  32  G.  3.  where  the 
sheriff  had  returned  a  levy  under  a  fieri  facias,  and  an  action 
was  brought  against  him  for  the  money,  the  Court  stayed  the 
proceedings  in  that  action,  and  let  him  pay  the  money  into 
Court,  he  having  had  notice  of  a  commission  of  bankrupt.  Mr. 
SturCs  possession  of  the  goods,  as  stated  in  the  case,  was  in  itself 
no  badge  of  fraud,  because  it  was  consistent  with  the  lien  which 
the  sequestrators  had  upon  them ;  for  the  sequestration  conveys 
no  title  to  the  goods,  and  they  are  only  holden  as  a  pledge  (6) ; 
but  goods  pledged,  or  demised,  or  distrained,  cannot  be  taken 
in  execution.  So  an  inchoate  execution  may  be  overthrown 
by  relation  to  a  previous  title,  though  such  title  were  not  per- 
fected before  the  execution  commenced  ;  as  in  Cooper  v.  Chit— 
ty  (c)y  where  a  sheriff  having  levied  goods  on  a  fi.  fa.  after  an 
act  of  bankruptcy,  but  before  a  commission  sued  out ;  and  after 
the  issuing  of  the  commission,  and  assignment,  by  which  the 
title  of  the  assignees  was  perfected,  he  sold  the  goods;  the 
Court  held  that  he  had  done  wrong,  and  was  liable  to  the  as- 
signees in  trover ;  and  that  he  ought  to  have  returned  nulla 
bona.  As  therefore,  notice  of  a  commission  of  bankrupt  ex- 
cuses the  sheriff  from  levying  under  a  fi.  fa.  at  the  suit  of  ano- 


(o)  1  Wilt.  44. 
(c)  1  Burr.  20. 


(l>)  Wharam  v.  Brovgkton,  1  Fes.  183,  4. 
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ther,  so  will  notice  of  a  sequestration,  which,  though  not  an 
absolute  transfer  of  the  property,  like  the  commissioners'  assign- 
ment, yet  may  afterwards  countervail  the  execution.  *At  com- 
mon law  an  execution  bound  the  goods  from  the  teste  of  the 
writ  (a) :  so  that  though  the  sheriff  had  seized  under  one  writ 
first,  he  was  bound  to  sell  under  another  delivered  afterwards  if 
it  had  a  prior  teste  (b).  This,  with  respect  to  common  law 
writs,  was  altered  by  the  statute  of  frauds  (c) ;  butjt  remains 
the  same  with  regard  to  a  sequestration,  which  is  the  execution 
of  a  court  of  equity,  and  has  been  compared  to  a  levari  at  com- 
mon law  (</).  Here,  then,  the  sequestrators  might  at  any  time 
have  devested  the  title  under  the  sheriff's  execution.  The  she- 
riff had  no  means  of  knowing  whether  the  formal  ceremony  of 
laying  on  the  sequestration  had  taken  place  ;  nor  does  it  appear 
to  be  the  duty  of  sequestrators  to  keep  a  visible  possession.  But 
though  the  Court  of  Chancery  might  punish  them  for  not  doing 
their  duty,  yet  the  sheriff,  who  had  notice  of  the  writ,  which  it 
is  found  had  been  in  fact  delivered  to  the  sequestrators,  could 
not.  presume  that  it  was  void  or  fraudulent ;  and  if  it  were  valid 
it  would  relate  back  to  the  teste  (e).  And  the  interval  between 
the  issuing  and  the  return  is  in  the  breast  of  the  Lord  Chancellor 
and  indefinite :  and  the  order  of  1803  shews  that  it  was  not 
abandoned.  Even  at  common  law  the  omitting  a  term  in  the 
return  of  a  capias  ad  satisfaciendum  does  not  avoid  it  (/"). 
Then  supposing  the  sheriff  had  returned  that  he  had  taken  the 
goods,  and  that  they  were  in  his  hands  for  defect  of  buyers,  and 
the  sequestrators  had  come  in  any  time  before  sale,  he  would 
have  been  bound  by  his  return.  Here  the  sheriff  had  notice 
that  a  sequestration  had  issued  ;  that  under  such  sequestration 
the  goods,  if  they  had  not  been,  might  be  taken  as  a  pledge, 
and  that  if  the  writ  did  come  in  it  would  relate  back  to  its  teste 
beyond  his  writ  of  fi.  fa.;  and  that  if  he  proceeded  to  a  sale 
he  could  not  be  imdemnified  against  the  imprisonment  of  the 
Court  of  Chancery  for  a  contempt  of  its  process.  [Lawrence  J. 

(c)  Anonym.  Cro.Eliz.  174. 

(i)  Gluyas  v.  Sturmer,    Westmr.  Sittings    after  Micks.    1785,    cor. 
Lord  Mansfield  C.  J. 

(c)  29  Car.  2.  c.  3.  s.  16. 

(d)  Vide   The   Attorney-General  v.  The  Mayor  of  Coventry,    I  P. 
Wms.  307. 

(e)  Burdctt  v.  Rockcy,  1  Vern.  58.          (/)  Shirley  v.  Wright,  Salic. 
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1S04.  It  does  not  appear  that  the  sequestration  was  actually  laid  on 
before  the  sheriff  seized.  Perhaps  if  he  had  applied  to  this 
Court,  and  stated  his  difficulties,  it  would  not  have  compelled 
DREWE.  him  to  make  a  return  till  those  difficulties  had  been  cleared  up. 
But  heni  the  sheriff  has  taken  upon  himself  to  act,  without  any 
such  application,  and  has  made  his  return,  and  therefore  he  must 
be  bonnd  by  his  own  act.  This  distinction  is  taken  in  many 
cases.]  He  certainly  might;  but  where  goods  are  under  a  sort 
of  inchoate  title  of  pledge,  which  may  become  absolute  by  rela- 
tion, the  case  of  a  commission  of  bankrupt,  before-mentioned, 
shews  that  the  sheriff  will  be  justified  in  returning  nulla  bona. 
[Lord  Ellenborovgh  C.  J.  asked  if  there  were  any  modern  case 
which  questions  the  dictum  that  a  sequestration  shall  bind  from 
the  teste  or  award  of  it?]  No  case  of  that  sort  has  occurred. 
There  is  very  little  to  be  found  in  the  books  as  to  the  nature  and 
effect  of  a  sequestration. 

Cur.  adv.  vuti. 

The  judgment  of  the  Court  was  now  delivered  by 
Lord  ELLENBOROUGH  C.  J.,  who,  after  stating  the  case,  ob- 
served, that  as  the  order  of  the  17th  of  January  1803,  was  made 
long  after  the  time  when  the  writ  of  fieri  facias  (for  the  false 
[  530  ]  return  of  which  this  action  is  brought)  had  been  returned  ;  and 
as  none  of  the  facts  therein  stated  were  given  in  evidence  at  the 
trial,  the  matter  of  such  order  could  not  be  adverted  to  for  any 
purpose  immediately  connected  with  this  cause,  except  indeed 
it  were  in  order  to  shew  in  what  manner  the  Lord  Chancellor 
had.  considered  this  same  sequestration  in  point  of  legal  effect, 
when  represented  to  his  Lordship  as  one  which  had  been  fully 
acted  upon,  and  under  which  the  seqnestralors  had  duly  entered 
upon  the  real  estates,  and  sequestered  the  personal  estate.  But 
that  as  this  sequestration,  upon  the  facts  found  stated  in  this 
case  to  have  been  laid  before  the  jury,  did  not  appear  to  have 
been  so  dealt  with,  no  inference  could  be  correctly  drawn  from 
the  order  made  in  that  case  as  to  the  effect  which  the  Lord 
Chancellor  would  probably  allow  to  this  sequestration,  neglected 
in  point  of  execution,  as  it  appears  upon  this  case  to  have  been, 
from  the  moment  of  its  delivery  to  the  sequestrators,  during  a 
period  of  upwards  of  18  months  which  intervened  before  the 
writ  of  fieri  facias  upon  which  the  present  question  arises  Was 
in  fact  delivered  to  the  sheriff  of  Dorset.  His  Lordship  then 
proceeded. — 


The 
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The  question  in  this  case  is,  Whether  the  existence  of  a  writ        1804. 
of  sequestration,    founded  npo^  a  commission  to  certain  seques-       p 
trators  therein  named,  and  which  writ  had  been  delivered  to  the       avaitmt 
sequestrators  about   18  months  before  the  writ  of  execution  at      DKEWE. 
common  law  against  the  goods  was  delivered  to  the  sheriff  of 
Dorset,   but  upon  which  writ  of  sequestration  nothing  was  done 
by  the  sequestrators,  nor  any  notice  thereof  given   by  them  or 
their  party  to  the  sheriff,  be  an   excuse  in  point  of  law  to  such 
sheriff  for  not  executing  the  writ  of 'fieri  facias  so  to  him  deli- 
vered, but  instead  thereof,  returning  nulla  bona,  as  he  has  done? 
The  competency  of  this  excuse    depends    on  the  nature  and 
effect  of  a  sequestration  awarded,   as  this  appears  to  have  been,      f  537  ] 
by  the  Court  of  Chancery,   for  the  non-performance  of  a  per- 
sonal duty.     Upon   the   proper  nature  and  effect  of  such  a  se- 
questration, and  also    of  sequestrations  to  compel  appearance, 
answer,  and  the  like,  there  is  some  degree  of  apparent. uncer- 
tainty in   many  of  the  Chancery  cases,  (vide  Eq.  Ca.  Abr.   tit. 
Sequestration,  and  Dickens'  Chancery  Cases,    vol.  1.  p.  31. 106. 
130.  135.  325.  335.  354.  388.,  and  vol.  2.  p.  472.  576.  624. 
638.  711.)     But  as  we  shall,  for  the  purpose  of  the  present  ques- 
tion, assume  that  the  award  of  the  sequestration  had  the  same 
obligatory  effect  as  the  award  of  a  writ  of  execution  against  the 
goods  would  now  have  at  the  common  law,   and  shall  even  fur- 
ther assume,  upon  the  authority  of  what  was  said  by  the  Lord 
Chancellor  Nottingham  in  Burdett  v.  Rocklcy,  1  Vern.  58.  (al- 
though it  is  the  only  case  we  have  found  which   goes  so  far) 
"  that  a  sequestration  binds  from  the  very  time  of  awarding  the 
"  commission,  and  not  only  from  the  time  of  executing  of  it  and  its 
"  being  laid  on  by  the. commissioners  ;"  in  which  respect  it  is  put 
upon  the  footing  of  an  execution  at  common  law,  before  the  sta- 
tute of  frauds,  and  which  execution  at  common  law  then  related 
to  the  testeor  the  award  of  the  execution;   I  say,  thus  consider- 
ing the  effect  of  a  sequestration  for  the  purpose  of  this  question, 
(and   in  so  considering  it  we  allow  it  the  most  extensive  effect 
which  can  possibly  be  claimed  on  its  behalf),  it  still  does  not 
appear  to  us  that  the  sequestration  in  question  did,  under  the 
circumstances,  afford  a  sufficient  excuse  to  the  sheriff  for  not 
executing  the  writ  of  the  fieri  facias  at  the  suit  of  the  plaintiff. 
The  sheriff  is  not  excused,  if  the  sale  he  was  required  to  make 
under  the  fieri  facias  would,  if  made,   have  been  a  valid  and  ef- 
fectual one  in  favour  of  his  vendee.     And,  if  he  would  not,  by 
making  such  sale  thereunder,  have  subjected  himself  either  to      [  538  ] 
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action  of  the  party  interested   in  the  sequestration,  or  to  the 
punishment  of  the  Court  of  Chancery  as  for  a  contempt  of  its 
process.     Whether  the  sale  he  would  have  made,  supposing  he 
had  sold  under  the  fieri  facias,  would  have  been  a  valid  and  ef- 
fectual one  depends  upon  the  sense  in  which,  and  the  extent  to 
which,  goods  shall  be  considered  as  bound  by  the  award  of  an 
execution  before  the  statute  of  frauds  and  by  the  delivery  of  the 
writ  of  execution  since  that  statute.     The  sense  in  which,  and 
the  extent  to  which,  goods  are  in  either  case  said  to  [be  bound 
is,    that  it  binds  the  property  as  against  the  party  himself  and 
all  claiming  by  assignment  from,    or  representation  through  or 
under  him  ;  but  it  does  not  so  vest  the  property  in  the  goods 
absolutely,  as  to  defeat  the  effect  of  a  sale  thereof  made  by  the 
sheriff  under  an  execution.     This  was  settled  in  the  case  of 
Smallcomb  v.  Cross  and    Buckingham  and  another,  sheriffs  of 
London,  (ILd.  Raym.  252.  S.  C.,1  Salk.  320.,  and  Comi/ns,  35.) 
That  was  the  case  of  a  sale  by  the  sheriff  under  a  second  writ 
of  fieri  facias,  the  former  fieri  facias,  which  was  first  delivered 
to  the  sheriff,  not  having  been  then  executed.     And  it  was  an 
action  of  trover  brought   by  the  plaintiff  in  the  last  delivered 
fieri  facias,    which  was  so  first  executed,   against  the  sheriffs, 
and  the  plaintiff  in  the  first  delivered  facias,  which  was  executed 
by  the  sheriff,  and  the  goods  sold  again,  after  the  goods  had  been 
already  sold  under  the  last  delivered  writ.     Lord  Holt  in  de- 
livering the  judgment  of  the  Court  for  the  plaintiff  (according 
to  the  report  in  Comyns,  which  agrees  with  the  other  reports  of 
the  same  case),  "  declared  their  reason  to  be,  for  that  at  com- 
"  mon  law,  if  there  were  two  writs  of  fieri  facias,  the  one  bear- 
"  ing  teste  on  such  a  day,   and  the  other  on  the  next  day,  and 
"  the  last  writ  was  first  executed,  such  execution  should  not  be 
"  avoided,  and  the  party  had  no  remedy  but  against  the  sheriff; 
"  for  the  sheriff  ought  to  make  execution  at  his  peril ;  and  the 
•'  sheriff  shall  be  excused  if  there  was  no  default  in  him  :  as  if  he 
"  who  took  the  first  writ  out  conceals  it  in  his  hand,  the  sheriff  may 
"  rightly  make  execution  on  another  writ  which  bears  the  last 
"  t   ;te,  but  came  first  to  his  hands.  And  it  hath  been  held,  that 
"  if  a  recognizance  be  extended,  the  executor  ought  to  satisfy 
"that  before  a  judgment  which  is  not  prosecuted;  and  there- 
"  fore,  in  the  present  case,  as  he  who  brought  his  fieri  facias  to 
"  the  sheriff  did  not  desire  that  it  might  be  executed,  the  sheriff 
"  might  rightly  execute  the  last  fieri  facias,  and  such  execution 
"  shall  not  be  avoided."    All  the  reports  of  this  case  agree,  that 
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first  that  was  firsl  delivered,  vet  that  if  he  do  otherwise,  and 

PAYXE 
execute  the  last  delivered  first,  that  the  property  of  the  goods  is       a«ainst 

bound  by  the  sale,  and  the  party  cannot  seize  them  by  virtue  of  his  DRF.WE, 
execution  first  delivered,  but  may  have  his  remedy  against  the  Wonlsof  Ld. 
sheriff.  And  the  reason  given  in  Ld.  Raym.25Q.is,  "  For  sales  Raymond. 
"  made  by  the  sheriff  ought  not  to  be  defeated:  for  if  they  are,  no  ^/>-252' 
"  man  will  buy  goods  levied  upon  a  rorit  of  execution"  Other 
cases  to  the  same  effect  are  to  be  found  in  10  Vin.  Abr.  566. 
tit.  Execution  A  a,  and  also  Comb.  145.,  where  it  is  said  by  Holt 
C.  J.  and  Dolben  J.  "  That  the  statute  of  frauds,  which  says  that 
"  the  property  of  goods  taken  in  execution  shall  be  bound  only  ' 
"  from  the  delivery  of  the  writ  to  the  sheriff,  and  not  from  the 
"  teste  thereof,  is  to  be  understood  only  in  respect  of  purchasers 
"  of  them."  And  in  Lozethal  v.  Tonkins,  2  Eg.  Cas.  Abr.  381., 
Lord  Hardwicke  construes  the  meaning  of  the  words  "  bound 
"  from  the  delivery  of  the  writ  to  the  sheriff"  in  the  same  man-  f  540  ] 
ner  ;  for  he  says,  "  The  meaning  of  the  words  that  the  goods 
"  shall  be  bound  from  the  delivery  of  the  writ  to  the  sheriff  is 
"  that  after  the  writ  delivered,  and  the  defendant  makes  an  as- 
"  signment  of  them,  except  in  market  overt,  the  sheriff  may  take 
"  them  in  execution."  And  in  a  former  part  of  the  same  case, 
Lord  Hardwicke  says,  "  Neither  before  this  statute  nor  since  is 
"  the  property  of  the  goods  altered,  but  continues  in  the  defendant 
"  till  t he  execution  executed."  And  what  Lord  Holt  Is  made  in  the 
case  of  Lechmere  v.  Thorozvgood,  Comb.  123.,  to  say,  viz.  "  That 
"  the  property  of  the  goods  is  vested  by  the  delivery  of  the  fieri 
"facias,  and  the  extent  afterwards  for  the  king  comes  too  late, 
"  and  that  on  the  statute  of  frauds  and  perjuries,"  cannot  be 
correctly  stated,  as  it  would  be  contrary  to  what  Lord  Holt  is 
reported  by  the  same  reporter  to  have  said  only  the  term  follow- 
ing in  p.  145.,  and  also  to  what  he  is  reported  by  so  many  re- 
porters to  have  said  in  Smallcomb  v.  Cross.  The  comparative  ac- 
curacy of  Comberbatch  as  a  reporter  may  be  judged  of  by  refer- 
ring to  his  short  report  of  that  case  under  the  name  ofSmallcorn 
v.  Fie.  Loud.  Comb.  429.,  in  which  report  the  facts,  point,  and 
names  of  parties  are  all  mis-stated.  Lord  Mansfield,  in  Cooper 
v.  Chitty,  1  Burr.  3o.,  commenting  upon  the  great  inaccuracy 
of  Comberbatch,  says  he  must  be  mistaken,  for  Lord  Holt  could 
never  say  what  he  above  supposes  him  to  have  said,  (that  is  to 
say,  in  Lechmere  v.  Thorozegood,  p.  123.)  Lord  Kent/on,  in- 
deed, in  4  T.  R.  411.  in  commenting  on  Lord  Mansfield's  sup- 
posed 
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JMansfields  observation  should  be  mis-stated  as  that  Combtrbatch 
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(]"<iiiist  should  have  been  mistaken  in  reporting  Lord  Holt's  opinion;* 
DRKM  E.  and  says,"  that  as  by  the  common  law,  abridged  as  it  was  by  the 
•[  641  J  "  statute  of  frauds,  the  property  of  I  he  debtor's  goods  teas  bound 
"  by  the  delivery  of  the  writ  to  the  sheriff,  there  then  remained  no 
"  property  in  the  debtor,  on  which  the  prerogative  of  the  Crown 
"  could  attach."  Lord  Kenyan  cites,  in  support  of  his  opinion, 
BS  to  the  absolute  vesting  of  the  property  by  the  delivery  of  the 
writ,  no  authority  but  that  of  Comberbatch's  report  of  what  was 
said  by  Lord  Holt;  which  report  of  Comberbatch  is  the  more  un- 
worthy of  attention  and  credit  on  that  point,  for  the  reason  al- 
ready given  as  to  Lord  Holt's  opinion  on  that  very  subject,  as 
reported  by  other  contemporary  and  better  reporters  of  the  ease 
of  Smallcomb  v.  Cross  and  others,  and  by  whose  concurrent  tes- 
timony it  must  be  considered  as  sufficiently  verified.  And,  in- 
deed, what  fell  from  Lord  Kenyan  on  this  point  Avas  not  neces- 
sary to  the  case  then  before  the  Court :  for  there  was  not  a  mere 
delivery  of  a  writ  of  execution  in  that  case,  but  the  sherifl'  had 
actually  seized  under  it ;  and  the  question  was,  Whether  that 
were  suflicient  to  defeat  the  extent  of  the  Crown  as  to  the  goods 
so  seized  ?  So  that  the  point,  how  far  goods  were  bound,  and  the 
property  vested  in  the  execution  creditor  as  against  all  the 
world,  and  for  all  purposes,  by  the  delivery  of  a  writ  of  execu- 
tion, never  arose  in  that  case  before  Lord  Kenyan,  and  there- 
fore it  was  so  far  extrajudicially  said  by  his  Lordship.  Assum- 
ing, therefore,  upon  these  authorities  of  Lord  Holt,  and  Lord 
Hardwicke,  and  particularly  on  the  authority  of  the  case  of 
Smallcomb  v.  Cross,  &c.  as  decided  by  Lord  Holt,  and  which 
has  been  generally  received  and  referred  to  as  the  established 
law  on  the  subject,  that  the  sheriff  could  have  made  a  valid  and 
effectual  sale  in  this  case ;  the  next  questions  are,  Would  he, 
[  542  J  by  executing  the  writ  of  fieri  facias,  have  subjected  himself  to 
the  action  of  the  party  to  the  sequestration,  or  to  punishment 
by  the  Court  out  of  which  it  is  issued  ?  As  to  the  first  of  these 
questions,  it  is  certainly  to  be  answered  in  the  negative.  What 
pretence  of  complaint  can  he  have  against  the  sheriff  who  gave 
no  notice  of  that  process  in  deference  to  which  the  sheriff  was  to 
forbear  to  levy,  which  he  might  easily  have  made  available  by 
ordinary  diligence,  and  who  took  no  steps  for  18  months  to 
make  it  so  ?  vigilantibus  non  dormientibus  leges  subveniunt. 
If  he- did  not  enforce  it  during  that  period,  at  what  period  was 
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it  to  be  expected  that  he  would  do  so  ?  The  commission  ex- 
tends to  Mr.  Charles  Start's  goods  not  in  the  iiailiwick  of  one 
sheriff  only  but  throughout  the  whole  realm.  Were  all  his 
Majesty's  subjects  to  hold  their  means  of  remedy  against  the 
personal  estate  of  Mr.  C.  Start,  in  whatever  county  they 
might  be  found,  in  suspence  and  abeyance  till  the  parties  to  the 
sequestration  should  think  fit  to  avail  themselves  of  theirs  ?  But 
it  would  be  impossible,  upon  the  state  of  facts  disclosed  in  this 
case,  for  the  parties  interested  in  the  sequestration  or  the 
sequestrators  to  prove  such  notice  of  their  sequestration  as  it 
would  be  necessary  to  aver  in  their  declaration  ;  for  the  commu- 
nication made  by  Mr.  C.  Sturt  himself  of  the  fact  of  a  seques- 
tration being  pending  against  himself  certainly  would  not  enure 
as  a  sufficient  notice  on  the  behalf  of  those  who  had  issued 
such  a  dormant  process  against  him ;  and  an  adverse  creditor 
was  surely  not  bound  merely  on  such  an  intimation  to  believe 
the  fact  even  of  the  sequestration  having  issued  ;  and  still  less 
to  believe,  against  every  reasonable  presumption  of  fact  to  the 
contrary,  arising  from  its  entire  non-execution,  that  the  seques- 
tration was  yet  in  full  force,  and  capable  of  being  and  meant  to 
be  still  proceeded  upon.  As  to  the  light  in  which  the  Court  of 
Chancery  would  view  an  execution  at  common  law,  executed 
under  these  circumstances;  the  contempt,  if  any,  which  that 
Court  would  probably  animadvert  upon  would  be  a  contempt 
of  its  own  process  by  those  who  had  procured  it  to  be  awarded, 
and  the  commissioners  who  were  empowered,  and  who,  ia- 
stead  of  putting  it  in  force,  suffered  it  to  become  the  means 
of  protection  to  him  against  whom  it  was  granted  and  required 
to  act  under  it.  As  against  these  parties,  and  also  against 
Mr.  C.  Slurt,  the  defendant  in  the  execution,  the  sheriff,  may, 
if  he  can  make  out  a  case  of  collusion  between  them,  yet  per- 
haps be  able  to  obtain  some  relief  by  the  intervention  of  that 
Court  in  its  favour.  That  protection  and  a  full  indemnity  he 
might  have  had  for  asking  for  in  the  first  instance  from  that 
Court :  or  this  Court  would,  upon  his  application,  have  en- 
larged the  rule  upon  him  to  return  the  writ  of  fieri  facias,  unless 
the  plaintiff  would  have  indemnified  him  against  the  sequestra- 
tion: so  that  if  he  now  stand  unprotected  against  the  action  of 
the  plaintiff,  it  is  by  his  own  neglect  that  he  does  so.  In  order 
to  found  a  contempt  of  the  Coui  t,  it  would  not,  perhaps,  be  ne- 
cessary that  the  sheriff  should  have  had  actual  notice  of  the 
award  of  the  sequestration,  although  that  circumstance  may  be 
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110.  Mr.  Herbert's  case,  the  marrying  a  ward  of  the  Court  may 
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against        ^e  a  con^6mpt,  though  the  parties  concerned  in  the  marriage 
DREWS,      tad  no  notice  that  the  infant  was  a  ward  of  the  Court.     But  if 
every  person  be  bound  to  take  notice  of  the  proceedings,  and  so 
to  know  that  the  sequestration  had  been  awarded,  they  ought 
at  the  same  time  to  have  the  benefit  of  a  presumed  knowledge 
that  it  had  not  been  acted  upon,  so  as  to  have  become  entitled 
to  be  considered  as  virtually  abandoned  and  waved  by  the  parties 
originally  interested  in  its  execution.     Although  a  writ  of  se- 
[  544  J     questration  be  not  returnable  at  a  day  or  term  certain  as  a  writ 
of  fieri  facias  is,  nor  is  any  precise  time  limited  for  its  execution, 
yet  it  requires  the  sequestrators,  at  certain  proper  and  conve- 
nient days  and  hours  (which   may  be   understood  perhaps  as 
within  a  reasonable  time,  although  it  more  obviously  and  natu- 
rally seems  to  mean  at  seasonable  hours  in  the  day  for  such  pur- 
poses) to  enter  upon  the   lands,  &c.  and  to  collect  rents,  and 
to  take  into  their  hands  his  goods  and  chattels.     The  case  of 
Hutchinson   and  Johnson,  1  Term  Hep.  729.,  in  which  it  was 
holden  that  where  two  writs  of  fieri  facias  against  the  same  de- 
fendant are  delivered  to  a  sheriff  on  different  days,  and  no  actual 
sale  of  the  defendant's  goods  is  made,  that  the  first  execution 
must  have  the  priority,  may  be  supposed,  on  the  first  view  of  it, 
to  lay  down  a  doctrine  somewhat  contrary  to  what  has  been  al- 
ready stated ;  but  that  case  appears  to  me  to  decide  only  that 
where  two  writs  of  fieri  facias  are  delivered  to  the  same  sheriff, 
he  must,  as  between  himself  and  the  several  plaintiffs  in  those 
executions,  sell  under  that  writ  which  is  first  delivered,  although 
he  may  have  first  seized  under  the  last  delivered  writ.     But  in 
the  present  case  there  are  different  writs  or  authorities,  eacli  so 
far  binding  the  goods  as  to  warrant  a  sale  under  them,  one  de- 
livered to  the  sheriff,   and  another  previously  delivered  to  other 
persons,  equally  competent  with  the  sheriff  to  have  seized  under 
them.     And  the  question  is  not  which  of  two  writs,    equally 
mandatory  to  the  same  person,  shall    have  a  priority  in  point  of 
execution  by  him,  but  whether  one  writ  mandatory  to  the  sheriff 
for  one  purpose  shall  remain  in  his  hands  wholly  suspended  in 
point    of  execution,  merely  because  other  persons    having  a 
similar  competent  authority   under    other  process    of  another 
Court  to  them  directed  have  chosen  to  neglect  the  execution  of 
such  last-mentioned  process  :  which  brings  the  question  nearly 
[  545  ]     to  this,  namely,  Whether  a  writ  which  is  from  the  delivery  im- 
mediately binding  as  against  the  defendant,  so  as  to  tie  up  his 

hands 
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hands  from  alienating  the  goods  which  might  be  seized  under  it, 
is  to  be  regarded  as  in  effect  self-executed  by  its  own  proper 
legal  effect  and  force  for  all  purposes  ?  That  it  is  not,  the  case 
of  Smallcomb  v.  Buckingham  decides  ;  for  if  it  were  so,  then  any 
sale  made  by  the  sheriff  under  a  second  execution,  when  he  had 
a  former  one  in  his  hands,  would  be  a  nullity  in  respect  even  to 
the  sheriff's  vendee  thereof,  which  would  directly  contradict 
what  was  established  in  that  case.  It  appears  to  me  therefore 
not  to  be  contradictory  to  any  cases,  nor  any  principles  of  law, 
and  to  be  mainly  conducive  to  public  convenience,  and  to  the 
prevention  of  fraud  and  vexatious  delay  in  these  matters,  to  hold 
that  where  there  are  several  authorities  equally  competent  to  bind 
the  goods  of  a  party  when  executed  by  the  proper  officer,  that  they 
shall  be  considered  as  effectually  and  for  all  purposes  bound  by  the 
authority  which  first  actually  attaches  upon  them  in  point  of  exe- 
cution, and  under  which  an  execution  shall  have  been  first  executed. 
In  this  case,  being  of  opinion  that  the  sheriff  would  not,  by  exe- 
cuting the  writ  of  execution  to  him  directed,  have  subjected 
himself  either  civilly  or  criminally  to  any  inconveniencies,  we 
think  that  he  ought  to  have  done  so ;  and  not  having  done  so, 
he  has  made  himself  liable  to  this  action,  in  which  we  are  of 
opinion  that  the  plaintiff  is  entitled  to  recover. 

Postea  to  the  Plaintiff. 
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Wednesday,  BtALE  against   THOMPSON. 

fcb.  8th, 

A  foreign  JN  assumpsit  for  wages  by  u  mariner,  he  declared  that  in  con- 
prince,  un-  L  gijej^tion  luat  ke  woujj  ei,ter  into  the  service  of  and  serve 
of  precau-CC  lue  Defendant,  thea  the  owner  of  the  ship  Jcyuilon,  as  a  mariner 
tion  against  and  ship's  cook  on  board  the  same,  bound  on  a  voyage  from 
a  supposed  Hull  to  Petersburg^,  and  from  thence  to  London,  at  the  wages 

actofag-  Qf  g/  iQj  per  mouth,  the  defendant  promised  to  pay  him  such 
gressionof  .  ..  , 

our  Govern-  wages /row  the  time  of  his  entering  in  to  such  sen  ice  until  t/tejinal 

ment,  made  end  and  completion  of  the  said  voyage :  The  plaintiff  then  averred 
a  hostile  tuat  |,e  j^j  enter  ant|  was  received  into  the  defendant's  service, 

Br'ti  h  h'  anc'  sa^e(^  iQ  *ne  sai^  S'"P  ou  t-ne  voyaoe  fr°m  Hull  to  Peters- 
in  his  ports,  burgh,  and  afterwards  returned  from  thence  to  London,  where 
and  irnpri-  the  ship  arrived  safe  and  completed  her  intended  voyage i  and 
soned  our  tuuft  </tf  ,.;,,„.  the  whole  of  the  said  voyage  he  the  plaintiff  continued 
seamen  on  •  ,  •  7  ,  •  ,  ,  •  -  +  i  •  S*L  j 
shore  and  '  remained  in  and  on  board  the  said  ship  in  the  service  of  the  de- 

after  six  f  variant  as  such  mariner  and  ship's  cook  as  aforesaid,  by  means; 
months  they  w-her-eof,  Sec.  the  defendant  became  liable  to  pay  him  G4/.  14s. 
were  releas-  bejug  at  tiie  ra[e  of  £/.  IQS,  per  month  from  the  time  when  he 
ed,  and  they 

resumed  and  enleret*  the  said  service  to  the  tune  when  the  voyage  was  so  corn- 
concluded  pleted.  In  the  second  count  the  averment  was  that  the  plain- 
theirvoyage,  tiff  continued  and  remained  in  the  service  of  the  defendant  as  such 

andtneown-  ownerof  the  said  ship,  on  board  the  same,  zcithout  bavin*  ever 

crs  received 

their  freight:  abandoned  or  deserted  the  said  ship.    The  third  count  was  upon  a 

held  that  general  indebitalus  assumpsit  for  *  wages  on  the  voyage,  and  the 

ftuchseizure,  fourth  on  a  quantum   meruit   for   wages,  with  other  common 

"tileY  tl  •  counts?  concluding  with  the   plaintiff's  request  of  the  defend- 

mannerso  ant  to  pay,  and  the  defendant's  refusal.     Plea  non  assumpsit. 

far  partook  The  cause  was  tried  before  Lord  Akanley  at  the  sittings  at 
of  the  nature 

of  an  embargo  in  its  result  and  not  of  a  capture,  that  it  did  not  put  an  end  to  the 
contract  of  a  mariner  for  wages  even  during  the  time  of  such  detention  and  imprison- 
ment. But  even  considering  it  as  a  temporary  capture,  yet,  like  the  case  of  a  cap- 
ture and  recapture,  the  mariner  was  still  entitled  to  his  wages  ;  for  a  mariner's  title 
to  wages  depends  on  the  ship's  earning  her  freight  for  the  voyage,  and  the  performance 
of  his  stipulated  duty;  and  here  freight  for  the  voyage  was  ultimately  earned,  and 
the  mariner  was  guilty  of  no  breach  of  duty  ;  for  his  stipulation  not  to  be  on  shore 
under  any  pretence,  without  leat:e,  before  the  voyage  was  ended,  must  be  understood  of 
a  being  on  shore  by  the  party's  own  unauthorized  act.  And  even  if  such  imprisonment 
onshore  could  be  so  considered,  yet  the  master  having  afterwards  received  him  again 
on  board  without  objection  amounted  to  a  dispensation  of  the  service  in  the  interval, 
and  entitled  him  to  wages  according  to  his  original  contract. 
*[  547  j  Westminster 
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Westminster  after  Michaelmas  term  1802,  when  a  special  verdict        1804. 

was  found,  stating  in  substance  as  follows  : 

The  plaintiff,  a  British  seaman,  on  the  8th  of  September  1800, 

signed  articles  to  serve  as  a  seaman  in  a  British  ship  culled  the  THOMPSON. 

Acqmlon,  of  which  the  defendant  was  owner,  at  the  wages  of 
51.  10s.  per  month,  on  a  voyage  from  Hull  to  Petersburgh,  and 
from  thence  to  London ;  and  that  in  consideration  of  the  said 
monthly  wages  the  plaiai,iiT  should  and  would  perform  the 
above-mentioned  voyage.  And  the  defendant  did  hire  the 
plaintiff  as  a  seaman  for  the  said  voyage  at  such  monthly  wages, 
to  be  paid  pursuant  to  the  laws  of  Great  Britain.  And  the  said 
plaintiff  did  promise  and  oblige  himself  to  do  his  duty  and  obey 
the  lawful  commands  of  the  officers  on  board  the  said  ship,  or 
boats  thereunto  belonging,  as  became  a  good  and  faithful  sea- 
man and  mariner ;  and  at  all  places  where  the  said  ship  should 
put  in  or  anchor  at  during  the  said  ship's  voyage  to  do  his  best 
endeavour  for  the  preservation  of  the  said  ship  and  cargo,  and 
not  to  neglect  or  refuse  doing  his  duty  by  day  or  night,  nor 
should  go  out  of  the  said  ship  on  board  any  other  vessel,  or  be  on 
shore  under  any  pretence  whatsoever  till  the  voyage  was  ended 
and  the  ship  discharged  of  her  cargo,  zcithout  leave  first  obtained 
of  the  master,  captain,  or  commanding  officer  on  board  ;  and  in 
default  thereof  he  should  be  liab*le  to  the  penalties  mentioned 
in  the  acts  of  the  2  Geo.  2.  c.  36.  and  the  37  Geo.  3.  c.  73.;  and 
that  24  hours'  absence  without  leave  should  be  deemed  a  total 
desertion,  and  render  the  plaintiff  liable  to  the  forfeitures  and  r  54$  1 
penalties  contained  in  the  acts  above  recited  :  and  further,  that 
the  plaintiff  should  not  demand  or  be  entitled  to  his  wages,  or 
any  part  thereof,  until  the  arrival  of  the  said  ship  at  the  above- 
mentioned  port  of  discharge,  And  that  if  the  plaintiff  should 
well  and  truly  perform  the  above-mentioned  voyage,  he  should 
be  entitled  to  the  wages  or  hire  that  might  become  due  to  him 
pursuant  to  the  said  articles.  The  plaintiff  sailed  on  board  the 
said  ship,  which  arrived  at  Petersburgh  on  the  18th  of  October 
1800,  and  continued  there  in  prosecution  of  the  purposes  of  the 
voyage  until  the  5th  of  November,  on  which  day  the  following 
order  was  issued  by  the  Russian  Government :  "  Whereas  we 
have  learned  that  the  island  of  Malta,  lately  in  the  possession  of 
the  Hercnle,  has  been  surrendered  to  the  English  troops  ;  but  as 
it  is  yet  uncertain  whether  the  agreement  entered  into  on  the 
30th  of  December  1798  will  be  fulfilled,  according  to  which  this 
island,  after  its  capture,  is  to  be  restored  to  the  order  of  St. 

F  f  2  John 
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1804.       John  of  Jerusalem,  of  which  his  Majesty  the  Emperor  of  all  the 
Russias  is  Grand  Master ;  his  Imperial  Majesty,  being  deler- 
*A;L*f      mined  to  defend  his  rights,  has  been  pleased  to  command  that 
THOMPSON,  an  embargo  shall  be  laid  on  all  English  ships  in  the  ports  of  his 
empire  until  the  above-mentioned  convention  shall  be  fulfilled." 
In  consequence  thereof  guards  were  placed  along  the  shore  to 
prevent  the  crew  from  escaping  from  their  respective  ships,  un- 
til the  tenth  of  the  same  November,  when  such  part  of  the  crew 
of  each  ship  as  were  British  subjects  were  taken  out  by  a  Russian 
guard  and  marched  into  the  interior  of  the  country.     On  the 
18th  and  21st  of  the  sajne  month  the  following  proclamation 
,      appeared  in  the  Petersburgh   Court  Gazette :  "  The  crews  of 
[  549  ]     two  British  ships  in  the  harbour  of  Narva,  on  the  arrival  of  a 
military  force  to  put  them  under  arrest  in  consequence  of  the  em- 
bargo laid  on  them,  having  made  resistance,  fired  pistols,  and 
forced  a  Russian  sailor  into  the  water,  and  afterwards  weighed 
anchor  and  sailed  away  ;  his  Imperial  Majesty  has  been  pleased 
to  order  that  the  remainder  of  the  vessels  in  that  harbour  shall 
be  burned.  His  Imperial  Majesty,  having  received  an  account  of 
the  taking  of  Malta,  has  been  pleased  to  direct  that  the  follow- 
ing note  shall  be  transmitted  to  all  the  Diplomatic  Corps  resid- 
ing at  his  court,  &c.  His  Majesty  the  Emperor  of  all  the  Russias 
has  received  circumstantial  accounts  respecting  the  surrender 
of  Malta,  by  which  it  is  actually  confirmed  that  the  English  Ge- 
nerals, notwithstanding  the  repeated  remonstances  on  the  part 
of  his  Majesty's  Ministers  at  Palermo,  as  well  as  from  the  Mi- 
nistry of  his  Sicilian  Majesty,   have  taken  possession  of  Valetta 
and  of  the  island  of  Malta  in  the  name  of  the  King  of  Great 
Britain,  and  have  hoisted  his  flag  only ;  his  Imperial  Majesty's 
just  indignation  having  been  raised  by  this  violation  of  good 
confidence,  he  has  resolved  not  to  take  oft' the  embargo  that  has 
been  laid  on  all  English  vessels  in  the  Russian  ports,  until  the 
agreement  of  the  convention  concluded  in  1798  shall  have  been 
completely   carried  into  execution."     On  the  14th  of  January 
1801  the  King  in  council  issued  the  following  order :   "  \Vhere- 
as  his  Majesty  has  received  advice  that  a  large  number  of  ves- 
sels belonging  to  his  Majesty's  subjects  have  been  and  are  de- 
tained in  the  ports  of  Russia,  and  that  the  British  sailors  navi- 
gating the  same  have  been  and  now  are  detained  as  prisoners 
in  different  ports  of  Russia;  and  also  that,  during  the  continuance 
of  these  proceedings,  a  confederacy  of  an  hostile  nature  against  the 
[  550  ]     rights  and  interests  of  his  Majesty  and  his  dominions  has  been  en- 
tered 
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tered  into  with  the  Court  of  St.  Petersburgh,  by  the  Courts  of  1804. 
Denmark  and  Sweden,  respectively ;  it  is  hereby  ordered,  that  ^ 
BO  ships  or  vessels  belonging  to  any  of  his  Majesty's  subjects  be  against 
permitted  to  enter  and  clear  out  for  any  of  the  ports  of  Russia,  THOMPSON. 
Denmark,  or  Sweden,  until  further  order.  And  his  Majesty  is 
further  pleased  to  order  that  a  general  embargo  or  stop  be  made 
of  all  Russian,  Danish,  and  Swedish  ships  and  vessels  whatsoever, 
now  within  or  which  hereafter  shall  come  into  any  of  the  ports, 
harbours,  or  roads  within  the  United  Kingdom,  &c.  together 
with  all  perspns  and  effects  on  board  the  said  ships  and  vessels, 
but  that  the  utmost  care  be  taken  for  the  preservation  of  all  and 
every  part  of  the  cargoes  on  board  any  of  the  said  ships  and  ves- 
sels, so  that  no  damage  or  embezzlement  whatever  be  sustained," 
&c.  On  the  16th  of  January  1801  the  King  in  Council  issued 
the  following  order :  "  Whereas  his  Majesty  has  received  advice 
that  a  large  number  of  vessels  belonging  to  his  Majesty's  subjects 
have  been  and  are  detained  in  the  ports  of  Russia,  and  that  the 
property  of  his  Majesty's  subjects  in  Russia  has,  by  virtue  of 
several  order  and  decrees  of  the  Russian  Government,  particu- 
larly one,  bearing  date  the  29th  of  November  last  O.  S.  (corre- 
sponding with  the  10th  of  December  N.  S.)  been  seized  and 
directed  to  be  applied*,  in  violation  of  the  principles  of  justice 
and  of  the  rights  of  the  several  persons  interested  therein  ;  it  is 
hereby  ordered,  that  no  bills  drawn  since  the  said  29th  of  No- 
vember last  O.  S.,  by  or  on  behalf  of  any  persons,  being  subjects 
of  or  residing  in  the  dominions  of  the  Emperor  of  Russia,  shall 
be  accepted  or  paid,  without  licence  from  one  of  his  Majesty's 
Principal  Secretaries  of  State  first  had  in  that  behalf,  until  fur- 
ther signification  of  his  Majesty's  pleasure,  or  until  provision 
shall  be  made  in  respect  thereof  by  act  of  parliament ;  whereof  [  551  ] 
all  persons  concerned  are  to  take  notice  and  govern  themselves 
accordingly."  The  captain  and  crew  of  the  slcquilon,  including 
the  plaintiff,  remained  up  the  country  till  the  28th  of  May  in  the 
succeeding  year,  during-  which  time  they  were  kept  within  cer- 
tain bounds,  and  from  the  time  they  were  taken  from  their  ship 
were  treated  in  other  respects  as  if  they  had  been  prisoners  of 
war.  On  the  28th  of  May  in  the  succeeding  year  the  captain 
and  crew  were  inarched  back  to  Petersburgh,  and  returned  on, 
board  the  ship,  and  afterwards  proceeded  on  the  voyage  to  Lon- 
don. The  ship  went  out  to  Petersburgh  in  ballast  to  bring  a 
cargo  to  London,  and  was  to  be  paid  freight  for  that  cargo  by  the 
toil.  The  plaintiff  did  his  duty  as  a  seaman  on  board  the  ship 
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during  the  said  voyage,  and  the  ship  received  the  same  freight 
as  if  she  had  not  been  detained,  and  no  more.  After  Ihe  captain 
and  crew  returned  on  board  the  ship  the  Russian  Government 
issued  an  order,  wherein,  after  stating  that  the  intention  of  the 
Emperor  of  Russia  (a)  to  render  full  and  entire  justice  to  the 
British  subjects  who  had  sustained  losses  during  the  interrup- 
tion of  the  good  understanding  between  Great  Britain  and  Rus- 
sia had  been  already  shewn  by  his  acts,  it  is  declared,  "  Que 
tons  les  navires,  les  merchandizes,  et  les  proprietes  des  sujels 
Britanniques  qui  avaient  £te  mis  en  sequestr^  sous  le  dernier 
regne  en  Riissie  seront  non  seulement  fidelement  restitues  aux 
dits  sujets  Britanniques,  ou  a  leurs  commettans,  mais  que  pour 
les  effets  qui  auraient  6te  aliene  d'une  maniere  quelconque,  et 
qui  ne  pourraient  plus  etre  rendus  en  nature,  il  sera  accorde 
aux  proprietaires  un  equivalent  convenables,  lequel  sera  deter- 
mine ulterieurement  d'apres  les  regies  de  1'equite,"  &c.  Dated 
the  -^  June  1801.  This  order  has  not  yet  been  carried  into 
complete  effect.  No  new  articles  were  entered  into  between 
the  captain  and  crew.  The  plaintiff  has  received  all  his  wages 
for  the  voyage  according  to  the  articles  of  51.  10s.  per  month, 
except  for  the  time  the  captain  and  crew  were  so  kept  out  of 
the  said  ship.  But  whether,  &c. 

The  Court  of  Common  Pleas  (b)  were  equally  divided  in  opi- 
nion upon  this  case;  but  one  of  the  learned  Judges,  who  thought 
with  the  plaintiff,  assented  to  judgment  being  given  for  the 
defendant,  to  enable  the  plaintiff  to  bring  a  writ  of  error  if  he 
thought  proper.  And  accordingly  a  writ  of  error  was  brought 
in  this  Court  against  such  judgment.  And  the  same  course  was 
taken  with  respect  to  another  case  of  Johnson  v.  Broderick, 
after  mentioned  (c) ;  which  came  on  to  be  argued  at  the  same 
time;  which  only  differed  from  the  present  inasmuch  as  there 
the  plaintiff  was  a.  foreign  instead  of  a  British  seaman.  Both 
the  cases  were  argued  by  Lens  Serjt.,  for  the  plaintiff,  and  by 
Gibhs  for  the  defendant  Broderick,  and  Gaselee  for  the  defend- 
ant Thompson. 

For  the  plaintiff  it  was  argued,  that  the  conduct  of  the  Russian 
Government  partook  more  of  the  nature  of  an  embargo  than 
of  a  hostile  capture,  and  that  the  result  at  least  stamped  it  with 

(a)  The  Emperor  Paul,  who  issued  the  prior  orders,  had  died  in  the 
mean  time,  and  was  succeeded  by  the  Emperor  Alexander. 

(b)  3  Eos.  Sj-  Full.  405.  (c)  Post. 

the 


IN  THE  FORTY-FOURTH  YEAR  OF  GEORGE  III.  552 

the  former  character.     And  if  it  were  an  embargo,  then  it  was        1804. 
clearly  no  discontinuance  of  the  original  contract  for  the  mari- 
ner's wages,  within  the  principle  of  Hadley  v.  Clarke  (a),  where 
an  embargo  by  oar  own  Government  was  holden  not  to  dissolve  THOHPSOX. 
a  contract  for  the  freight  of  goods,  even  after  a  duration  of  two 
years.     [Upon  that  part  of  the  argument,  whether  this  were 
to  be  taken  as   an  embargo  or  a  hostile  capture  pro  tenipore,     [  553  J 
the  same  arguments  and  authorities  were  used  and  adverted  to 
as  in  the  case  of  Thompson  v.  Rowcroft  (6),   which  arose  out  of 
the  same  transaction,  and  are  therefore  unnecessary  to  be  here 
repeated.}    But,  2dly,  it  may  be  urged  that  the  effect  of  the 
seizure,  though  only  quousque  and  not  absolute,  being  to  pre- 
vent the  plaintiff  from  performing  his  services  as  a  mariner  dur- 
ing the  period  of  his  imprisonment,  he  is  not  entitled  to  recover 
on  that  ground,     But   even  in  case  of  a  capture,    if  it  be  fol- 
lowed by  recapture,  the  original  contract  for  mariners'  wages 
still  subsists,  according  to  Mol/oy,  b.  2.  c.4.  s.  13.  (c),  and  though 
Lord  C.  J.  Eyre,  in  Curling  v.  Long  (d)  seemed  to  think  other- 
wise, yet  none  of  the  other  judges  supported  that  opinion;  and 
at  all  events  it  will  not  apply  to  the  case  of  an  embargo.     The 
cases   of  capture  and   ransom,  as    Chandler  v.  Meade  (e),  and 
Yates  v.  Hall  (f),  are  very  distinguishable  ;  for  there  the  ran- 
som operates  as  a  new  purchase,  and  consequently  there  must 
be  a  new  contract  for  wages  with  the  purchaser.     But  here  if 
the  voyage  were  not  determined  by  the  hostile  embargo  the 
plaintiff  may  be  said  to  have  continued  virtually  in  the  service 
of  the  defendant  all  the  time  he  was  in  prison  ;   there  being  no 
pretence  for  saying  that  he  passed  into  any  other  service,  as  in 
the  case  of  the  impressed  man.    Wiggins  \.  fngfeton  (g).     It  was 
in  his  character  of  mariner  that  he  became  the  object  of  deten- 
tion.    There  is  no  necessity  for  an  actual  service  during  the 
whole  voyage  ;  there  are  necessarily  many  implied  exceptions  in     [  554  J 
such  a  contract,  as  sickness,  rest,  and  the  like.     In  Chandler  v. 
Greaves  (h)  the  plaintiff  recovered  his  wages  as  a  mariner  for 
the  whole  voyage,  though  he  was  obliged,  in  the  middle  of  it,  to 

(a)  8  Term  Rep.  259 .  (6)  Ante,  34. 

(c)  Lawrence  J.,  on  the  argument  of  the  second  case,  referred  to 
Lord  Eldon's  opinion  to  this  purpose  in  Bergstrom  v.  Mills,  3  Espia. 
N.  P.  Cases,  36. 

(d)  1  Bos.  4-  Pul.  637-  (e)  Cited,  2  Ld.  Raym.  1211. 
(/)  1  Term  Rep.73.                  (g)  2  Ld.  Raym.  1211. 

(//)  2  H.  Blue.  606,  note. 
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be  pat  on  shore  and  left  there  on  account  of  an  accident  which 
disabled  him  from  doing  duty.  And  it  seems  sufficient  if  the 
party  performed  all  that  he  was  called  upon  to  perform,  or  that 
there  was  any  reasonable  necessity  for  his  performing.  If  the 
mere  inability  to  perform  the  functions  of  a  mariner  in  any  re- 
spect be  a  ground  for  considering  the  contract  between  him  and 
the  owner  as  dissolved,  it  would  apply  as  well  to  the  case  of  a 
simple  embargo,  and  that  even  for  a  day  ;  for  there  is  as  much 
a  force  imposed  on  the  mariner  to  prevent  his  navigating  the 
vessel  in  the  one  case  as  in  the  other.  And  yet  this  consequence 
is  not  pretended  to  arise  in  that  case.  But  there  can  be  no  dif- 
ference in  the  legal  effect,  whether  the  imprisonment  be  on 
board  the  ship  or  on  shore.  In  Blight  v.  Page  (a)  a  ship  owner 
recovered  freight  by  the  direction  of  Lord  Kenyan,  though  the 
freighter,  owing  to  the  embargo  of  a  foreign  Government,  was 
not  able  to  ship  the  cargo  on  board  for  which  he  had  hired  the 
vessel.  And  the  case  of  Pratt  v.  Cujf(b),  before  Lord  Kenyan, 
is  an  authority  in  point  that  a  temporary  hostile  embargo,  ac- 
companied with  the  imprisonment  of  the  mariners,  is  no  bar  to 
their  recovering  their  full  wages  during  such  imprisonment. 
And  here  there  is  the  less  reason  why  it  should,  because  it  is 
found  that  the  whole  freight,  which  is  the  mother  of  wages,  had 
been  earned  and  received  by  the  defendant. 

For  the  two  several  defendants  it  was  insisted,  first  that  the 
act  of  the  Russian  Government  was  a  hostile  seizure  and  tem- 
porary capture,  for  the  reasons  before  stated  (c),  which  put  an 
end  to  the  original  contract  for  wages,  and  left  the  mariner  to 
his  remedy  upon  a  quantum  meruit  for  the  services  actually 
performed.  But,  secondly,  whether  it  were  a  capture  or  only 
an  embargo,  or  a  middle  case,  yet  the  effect  of  it  having  been  to 
disable  the  plaintiff  from  performing  his  contract,  he  was  not 
entitled  to  recover.  The  declaration  contains  special  and  ge- 
neral counts.  The  one  set  state  a  special  agreement,  by  which 
the  master  contracted  with  the  mariners  for  certain  wages  for 
certain  service  to  be  performed  by  them.  The  performance 
of  that  service  then  is  a  condition  precedent,  which  must  be 
averred,  before  the  claim  to  wages  can  arise,  or  at  least  such 
special  circumstances  stated  as  will,  in  point  of  law,  excuse  the 
performance.  And  accoadiugly  it  is  there  averred  that  the  ser- 


(a)  3  Bos. 
(0  Ante, 


Pull.  296.  note. 


Cited  ante,  43. 
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vices  were  in  fact  performed  by  the  plaintiff,  during  the  whole        1804. 
voyage.  But  the  facts  stated  in  the  special  verdict  negative  that         ~~ 
averment :  for  they  shew  that  during  a  considerable  period  of       aaainst 
the  time  for  which  the  wages  are  sought  to  be  recovered  the  THOMPSON. 
master  was  out  of  possession  of  his  vessel,  and  the  crew  were  all 
marched  up  the  country  under  a  guard  and  detained  there  as 
prisoners.     The  question  then  is,  Whether  any  sufficient  excuse 
be  shewn  for  the  non-performance  of  the  service  in  fact,  which 
will  enable  the  plaintiff  to  recover  under   the  general  counts  ? 
The  excuse  stated  is,  that  a  foreign  power  forcibly  prevented  the 
plaintiff  from  doing  it.     But  this  was  not  through  any  default  of 
the  defendant,  the  other  contracting  party.     The  force  operated 
in  invitum  as  well  against  him  as  against  the  plaintiff.    It  is  in- 
different in  this  view  whether  it  operated  as  an  extinguishment, 
or  only  as  a  suspension  of  the  contract :  it  is  enough  for  the  pur-      [  556  ] 
pose  of  this  inquiry  that  in  fact  the  plaintiff  did  not  perform  his 
stipulated  service,  and  that  without  the  default  of  the  defendant. 
The  force  imposed  on  the  parties  would  have  been  a  reasonable 
excuse  in  an  action  against  the  plain  tiff  for  the  non-performance 
of  his  service  as  a  mariner ;  and  it  must  be  equally  so  for  the 
owner's  not  paying  for  that  which  he  never  received ;  the  ex- 
cuse, if  any,  must  be  reciprocal.     Nothing  less  than  the  act  of 
God  intervening  between  the  contract  and  the  performance  will 
excuse  either  party  omitting  to  perform  his  part  of  it,  as  in  case 
of  sickness  or  the  like.    But  it  is  said  that  these  arguments  apply 
also  in  part  to  the  case  of  an  embargo  ;  and  Hadley  v.  Clarke  (a) 
is  relied  on  :  but  the  distinction  is  clear  between  the  two  cases. 
That  was  an  embargo  laid  on  by  our  own  Government :  and  it 
is  an  implied  exception  in  every  contract  that  it  shall  not  con- 
travene the  acts  of  the  state.    But  further,  in  the  case  of  a  com- 
mon embargo  the  relation  of  master  and  mariner  continues  during 
the  whole  time,  though  the  full   extent  of  the  services  may  be 
restrained.     The  ship  is  left  in  the  possession  of  the  master  and 
crew,  and  the  latter  are  bound  to  obey  all  the  master's  orders  on 
board  the  ship,  except  that  of  breaking  the  embargo  and  putting 
to  sea.  Whereas  here  the  ship  was  under  another  control,  and  the 
master  could  neither  give  nor  the  mariners  obey  any  order  what- 
ever.    Nothing  can  be  argued  from  the  receipt  of  freight  in  this 
case,  for  that  the  defendant  was  at  all  events  entitled  to,  either  un- 
der the  original  contract  or  under  an  implied  contract  for  the  ser- 

(«)  8  Term  Rep.  259. 
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1804.        vice  in  fact  performed  in  carrying  the  goods  ;  and  the  quantum 
of  freight  to  be  received   depends  not  on  the  duration  of  the 
voyage,  but  on  an  entire  contract  for  a  certain  sum.     The  ques- 
THOMPSON.  tion  *  in  this  case,  therefore,  which  is  upon  the  earning  of  wages 
*[  557  J     dnring  the  intermediate  time  of  the  imprisonment,  could  never 
arise.     Here  the  claim  is  upon  a  contract  for  wages  at  so  mnch 
per  month,  the  quantum  of  which  depends  upon  the  quantum  of 
service  performed.     Admitting  that  freight  and  wages  are  com- 
mensurate, the  question  would  be,  Whether  the  owner  were 
entitled   to  demurrage  at  so  mnch  a-day  during  the  whole  lime 
of  the  detention  ?     This  case  is  also  distinguishable  from  that  of 
Slight  v.  Page  (a) ;  for  there  the  plaintiff  did  not  rely  on  the 
act  of  the  foreign  Government   to  excuse  the  non-performance 
of  his  contract,  as  here ;  but  be  having  done  in  fact  every  thing 
which  he  had  undertaken  to  do  towards  earning  his  freight,  was 
holden  entitled  to  receive  it,  though  by  the  act  of  the  foreign 
Government  the  defendant  was  prevented   from  availing  him- 
self of  the  benefit  of  the  plaintiff's  performance  :  and  such  act 
of  foreign  force  was  considered  to  be  no  excuse  lo  the  defendant 
for  not  having  performed  his  part.     The  only  case  then  which 
at  all  bears  upon  the  defendant  is  that  of  Pratt  v.  Cujf(b),  but 
that  was  only  a  decision  at  Nisi  Prius  ;  and  to  that  the  opinion 
of  Lord  C.  J.  Eyre  in  Curling  v.  Long  (c)  may  be  opposed.  And 
it  does  not  appear  how  the  freight  was  reserved   there ;  and  if 
reserved  by  time,  as  the  wages  are  here,  and  the  owner  had  re- 
ceived his  whole  freight,  including  the  time  when  the  vessel  was 
detained,  the  mariner  might  have   recovered  on  an  equitable 
consideration  of  the  case. 

[  558  ]  £n  reply  it  was  observed,  that  the  case  of  Hadley  v.  Clarke 
did  not  proceed  upon  the  ground  of  a  distinction  between  domestic 
and  foreign  embargoes.  That  the  principle  and  policy  of  the 
thing  extended  equally  to  both.  For  as,  on  the  one  hand,  it 
would  be  highly  injurious  to  masters  of  ships,  if  an  embargo 
laid  on  in  a  foreign  country  put  an  end  to  the  contracts  with  the 
mariners,  so  as  to  enable  them  to  impose  new  terms  upon  him 
for  navigating  the  ship  home  ;  so  it  would  be  equally  detrimental 
if  such  a  circumstance  could  warrant  the  master  in  leaving  the 

(a)  Sittings  at  Guildhall   after   Michaelmas  term   1801,    cor.  Lord 
Kenyan  C.  J.  cited  in  Touteng  v.  Hubbard,  3  Eos.  4-  Pull.  295. 
(/>)  Ante,  43.  (c)  1  Bos.  $  Put.  637. 
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crew  in  a  foreign  country,  and  hiring  other  seamen  to  bring  the        1804. 
vessel  home.     That  it  did  not  follow  that  every  lawful  excuse  for         ' 
non-performance  of  a  contract  must  be  reciprocal;  for  otherwise 


Chandler  v.  Greaves  could  not  be  law.     That  admitting  that  the  THOMPSON. 

seizure  might  have  terminated  in  hostilities,  in  which  case  it 

would  have  become  a  capture,  as  in  the  case  of  the  ships  taken 

by  Lord   Keith   at  the  Cape  (a),  yet  the  event  stamped  it  with 

the  character  of  an  embargo;  and  that,  by  all   the  authorities, 

did  not  put  an  end  to  the  contract  for  freight  or  wages. 

Cur.  adv.vult. 

Lord  ELLENBOROUGH  C.  J.  now  delivered  judgment. 

This  is  a  writ  of  error  depending  in  this  Court  upon  a  judg- 
ment in  C.  P..  given  for  the  defendant,  in  an  action  of  assumpsit 
brought  by  the  plaintiff,  lale  a  mariner  and  ship's  cook  on  board 
the  ship  Acqnilon,  against  the  defendant  as  owner  of  that  ship, 
to  recover  his  wages  at  the  rate  of  51.  10s.  per  month,  claimed 
to  be  due  to  him  from  the  time  of  entering  into  such  service,  « 
during  the  whole  period  of  a  voyage  from  London  to  Peters- 
burgh,  and  to  the  time  of  his  return  from  Petersburgh  back  to 
London.  The  plaintiff  avers  in  the  first  count  of  his  declaration  ["  559  } 
that  the  ship  performed  her  voyage  out  to  Petersburgh  and  back 
to  London,  and  that  during  the  whole  of  the  voyage  he  conti- 
nued and  remained  in  and  on  board  the  said  ship  in  the  service 
of  the  defendant,  as  such  mariner  and  ship's  cook,  and  in  virtue 
of  such  service  claims  to  be  entitled  to  pay  at  the  rate  of  5/.  10s. 
per  month  from  the  time  when  he  entered  into  such  service  to 
the  time  when  the  voyage  was  completed.  The  second  count  is 
nearly  the  same  as  the  first,  only  that  in  the  second  the  plaintiff 
avers  that  he  continued  in  the  defendant's  service  on  board  with- 
out/laving ever  abandoned  or  deserted  the  ship.  To  this  declaration 
the  defendant  pleaded  the  general  issue  ;  and  upon  the  trial 
before  Lord  Alvanley  a  special  verdict  was  found  ;  (the  sub- 
stance of  which  his  Lordship  here  stated). 

This  case,  in  the  discussion  which  it  has  undergone  in  the 
Court  of  C.  P.  and  upon  the  arguments  here,  has  been  treated 
as  principally  depending  on  this  question,  Whether  the  acts  done 
on  the  part  of  the  Russian  Government,  and  by  which  the  rela- 
tive situation,  rights,  and  interests  of  the  parties  are  supposed 
to  have  been  affected,  were  to  be  considered  as  in  effect  amount- 

(a)  Gcrtruyda  case,  2  Rob.  Adm.  Rep.  211. 
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1804.  ing  to  an  actual  capture  of  the  ship  and  cargo,  or  only  to  a  tem- 
porary embargo  thereupon?  It  has  been  assumed  on  all  sides  that 
the  effect  of  capture  is  to  dissolve  the  contract,  both  for  freight 
and  wages,  between  the  respective  parties  thereto.  Whether 
such  may  or  may  not  be  the  effect  of  capture,  when  it  is  not 
merely  inchoate  but  perfect  and  consummate,  and  where  the 
right  of  the  original  proprietor  is  not  vested  by  any  subsequent 
recapture,  nor  such  right  recognised  as  still  legally  in  force  and 
continuing  by  any  judgment  or  authoritative  act  of  restitution 

[  5GO  J  on  tue  part  Of  the  capturing  nation  subsequent  to  the  seizure, 
it  is  not  necessary  upon  this  occasion  for  us  to  decide.  Lord 
Mansfield  in  Hamilton  v.  Mendes,  2  Burr.  1198.  says,  "  In  case 
of  a  recapture  the  jus  postliminii  continues  for  ever."  That, 
he  says,  is  by  the  statute  law  of  this  country.  But  Molloy,  b.  2. 
c.  4.  5. 13.  lays  down  generally,  that  if  a  ship  in  her  voyage  bap- 
pea  to  be  taken  by  an  enemy,  and  afterwards  in  battle  be  retaken 
by  another  ship  in  amity,  and  restitution  be  made,  and  she  pro- 
ceed in  her  voyage,  the  contract  is  not  determined.  Though 
the  taking  by  the  enemy  divested  the  property  out  of  the  owners, 
yet  by  the  law  of  war  that  possession  was  defeasible,  and  being 
recovered  in  battle  after^fffds,  the  owner  became  re-invested ; 
so  the  contract  by  fiction  of  law  became  as  if  she  had  never  been 
taken  ;  and  so  the  entire  freight  becomes  due.  And  Lord  Eldon 
in  the  case  of  Bergstrom  v.  Mills,  (as  reported  in  3  Esp.  Ni. 
Pri.  Cos.  36.)  appears  to  have  holden,  that  if  a  ship  be  captured 
and  recaptured,  and  afterwards  arrive  at  her  port  of  destination, 
and  discharge  her  cargo,  the  mariner  is  entitled  to  his  wages. 
And  in  the  case  of  Pratt  v.  Cuff,  (which  is  cited  in  Thompson  v. 
Roz&croft,  4  East's  Rep.  43.),  the  circumstances  of  which  are  lit- 
tle distinguishable  from  those  of  the  case  now  before  us,  Lord 
Kenyan  was  strongly  of  opinion  at  Nisi  Prius  in  favour  of  the 
plaintiff,  who  obtained  a  verdict  for  his  wages  during  the  space 
of  seven  mouths,  for  which  period  he  was  imprisoned  by  the 
Dutch,  who  afterwards  released  the  vessel  of  which  he  was  mas- 
ter, and  thereby  enabled  him  to  complete  his  voyage :  Lord  C.  J. 
Ei/re,  in  Curling  v.  Long  (1  Bos.  fy  Pu/.637.)>  and  Sir  William 
Scott,  in  the  case  of  the  Friends  (4  Rob.  144.),  certainly  held 
otherwise  :  but  I  am  aware  of  no  case  which  has  yet  decided,  that 
•where  a  ship  has  been  seized  originally,  in  the  way  of  hostile 

[  561  ]  reprisal,  or  with  a  view  to  measures  of  retaliation,  if  it  should 
ultimately  appear  just  and  necessary  to  enforce  such  measures, 

(and 
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(and  that  seems  to  be  the  proper  character  and  description  of  1804. 
the  acts  done  in  this  case  on  the  part  of  the  Russian  Govern-  " 
ment) ;  arid  where  the  ship  has  been  afterwards  restored,  and  against 
the  original  right  to  seize  not  only  receded  from  but  renounced  THOMPSON. 
and  abandoned,  and  restitution  awarded  on  the  part  of  those 
who  had  seized ;  [  say,  I  know  of  no  case  where  property  so 
dealt  with  has  been  considered  as  captured,  or  in  which  the 
consequences  of  capture,  as  dissolving  a  contract  for  freight  or 
wages,  have  been  considered  as  attaching.  Seizure,  even  hostile 
seizure,  is  not  necessarily  capture,  though  such  is  its  usual  and 
probable  result.  The  ultimate  act  or  adjudication  of  the  state 
by  which  the  seizure  has  been  made  assigns  its  proper  and  con- 
clusive quality  and  denomination  to  its  own  original  proceeding. 
It  it  condemn  in  such  case,  it  is  a  capture  ab  initio  ;  if  it  award 
restitution  as  an  act  of  justice,  as  the  order  of  the  5th  of  June 
1801  expressly  does,  it  pronounces  upon  its  own  act  as  not 
being  a  valid  act  of  capture,  but  as  an  act  of  temporary  seizure 
and  detention  upon  grounds  not  warranting  the  condemnation 
of  the  property,  or  the  dealing  with  it  as  captured.  It  seems 
to  make  no  material  difference  for  this  purpose,  whether  the 
restitution  were  awarded  by  the  Government  of  the  country  as 
an  act  of  state,  as  in  this  case  it  was,  or  by  any  of  the  ordinary 
courts  of  civil  judicature  to  which  the  administration  of  justice 
on  these  subjects  is  usually  delegated.  Having  stated  that  the 
acts  in  question,  although  originally  of  an  hostile  tendency  and 
aspect,  do]  not  amount  according  to  the  result  of  them,  to  a 
case  of  capture ;  they  cannot,  I  conceive,  of  course,  have  the 
effects  of  capture  property  attributed  to  them ;  assuming  that 
one  of  such  effects  would  be  to  dissolve  contracts  of  affreight-  [  562  ] 
ment  and  of  wages.  If  the  plaintiff's  claim  to  wages  be  not 
defeated  on  the  above  ground,  viz.  of  a  dissolution  of  contract 
arising  from  a  supposed  act  of  capture,  it  is  next  to  be  consi- 
dered, Whether  it  be  defeated  in  this  case  on  any  and  what 
other  ground  ?  The  right  of  the  mariner  to  wages  depends, 
first,  upon  the  earning  of  freight  by  his  owners  in  that  voyage 
for  which  he  was  hired ;  and,  secondly,  upon  the  performance 
by  the  mariner  of  the  service  be  has  agreed  to  perform  in  re- 
spect to  such  owners  during  the  voyage.  And,  first,  Freight 
must  be  earned  by  the  owners :  which  must  be  understood  of 
freight  for  the  specific  voyage  for  which  the  mariner  was  hired, 
and  no  other.  In  this  case  the  full  freight  for  the  specific  voy- 
age, 
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age  was  earned  and  received.     The  ship  went  out  in  ballast  to 
Petersburgh   to   bring  a  cargo  to  London,  and  was  to  be  paid 
freight  for  that  cargo  by  the  ton.     It  is  found  that  the  ship  re- 
ceived the  same  freight  as  if  she  had  not  been  detained,  and  no 
more  ;  in  other  words,  she  earned  and  received  all  that  she  could 
earn  and  receive  under  the  actual  contract  of  affreightment ; 
and  this    without    any  new  contract  whatsoever    being  made. 
This  freight  was  of  course  freight  for  the  voyage,  unless  the 
contract  under  which  it  was  to  be  earned  was  put  an  e«d  to  on 
the  only  ground  suggested  for  that  purpose,   viz.  capture,  upon 
which  we  have  pronounced  already.    Freight,  therefore,  for  the 
voyage  having    been  specifically  earned  and   received  by  the 
owners  of  the  ship,  the  only  remaining  question  necessary  to  be 
decided,  in  order  to  perfect  the  plaintiff's  claim   to  have  his 
wages  paid  out  of  that  fund,  is,  Has  his  service  as  a  mariner 
under  his  articles  been  duly  performed  by  him  ?     That  service 
appears  by  the  articles  stated  in  the  special  verdict  to  consist  in 
obeying   the  lawful  commands  of  his  officers  on  b.oard,  *'  a«  a 
"  good  and  faithful  seaman,  and  at  all  places  where  the  ship 
"  should  put  in  or  anchor  at  during  the  voyage,  using  his  best 
"  endeavours  for  the  preservation  of  the  ship  and  cargo,  and 
"  not  neglecting  or  refusing  to  do  his  duty  by  day  or  night,  nor 
"  going  out  of  the  ship  on  board  any  other  vessel,   nor  being  OH 
*'  shore  under  any  pretence  whatsoever  till  the  voyage  should 
"  be  ended  and  the  ship  discharged  of  her  cargo,  without  leave 
"  first  obtained  of  the  master,  captain,  or  commanding  officer 
"  on  board,  on  pain  of  incurring  the  penalties  of  the  statutes 
"  2.G.  2.  c.  3«.  and   37  G.  3.  c.  73.;  and  that  24  hours  with- 
"  out  leave  should  be  deemed  a  total  desertion,  so  as  to  subject 
"  the  mariner  to  those  penalties  and  forfeitures."     The  articles 
then  provide  "  that  the  mariner  should  not  demand   or  be  enti- 
"  tied  to  his  wages,  or  any  part  of  them,  until  the  ship's  arrival 
"  at  its  port  of  discharge  and  the  delivery  of  her  cargo  :  and 
"  that  if  the  mariner  should  truly  perform  the  above-mentioned 
"  voyage  he  should  be  entitled  to  the  wages  or  hire  that  should 
"  become  due  to  him  pursuant  to  the  said  articles."     The  ques- 
tion then  is,  Did  the  plaintiff  perform  the  service  so  stipulated? 
The  special  verdict  answers  that  question  as  far  as  immediately 
respects  the  voyage  in  the  terms  of  the  finding,  viz.  "  that  he 
"  did  his  duty  as  a  seaman  during  the  voyage."    And  no  dis- 
obedience of  any  command  given  or  required  to  be  executed  on 

board, 
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board,  no  omission  of  his  best  endeavours  for  the  preservation  1804. 
of  the  ship  and  cargo,  no  neglect  or  refusal  to  do  his  duty,  is 
any  where  suggested  on  the  face  of  this  special  verdict.  Nor  is  a<rainst 
it  suggested  that  "  he  went  out  of  the  ship  on  board  any  other  THOMPSON. 
"  ship  or  vessel,"  and  which  by  the  articles  he  is  enjoined  not 
to  do.  The  last  and  only  remaining  question  which  can  arise 
upon  the  particulars  of  his  duty  as  specified  in  his  articles,  is,  [  564  ] 
"  Was  he  on  shore'  under  any  pretence  before  the  voyage  was 
ended  and  the  ship  discharged,  without  the  leave  of  his  com- 
mand ing  officer  on  board  ?  And  upon  this  head  it  is  material  to 
observe,  that  the  "  being  on  shore"  here  meant  is,  by  reference 
made  in  the  articles  to  the  stats.  2  G.  2.  c.  36.  and  the  37  G.  3. 
c.  73.,  and  to  the  penalties  imposed  thereby,  a  being  on  shore 
analogous  to  that  which  is  the  object  of  penal  restraint  and 
correction  under  those  statutes,  viz.  a  departure  and  absence 
from  the  ship  by  the  unauthorised  act  of  the  party  himself;  the 
words  used  in  those  statutes  being  "  desert,  or  refuse  to  pro- 
ceed;" "  desert  or  absent  himself;'  "  absent  himself  without 
leave  •"  "  leave  such  ship  or  vessel ;"  all  of  which  forms  of 
expression  import  a  departure  from  the  ship  by  the  party's  own 
act ;  and  by  no  means  apply  to  the  case  of  a  seaman  taken  out 
of  his  ship  in  the  manner  stated  in  the  special  verdict,  viz. 
"  by  a  Russian  guard,  and  marched  into  the  interior  of  the 
country;"  in  which  way,  and  by  which  means  alone,  it  can  be 
contended  that  he  ever  was  on  shore  before  the  voyage  was 
ended  without  the  leave  of  his  commanding  officer.  But  if  it 
•were  more  questionable  than  it  is  whether  he  had  incurred  a 
breach  of  his  articles  in  this  particular,  without  any  act,  con- 
sent, or  default,  on  his  part,  surely  his  being  received  on  board 
again  by  the  master,  as  soon  as  he,  the  master,  was  in  a  condi- 
tion to  receive  and  avail  himself  of,  and  the  other,  the  mariner, 
in  a  condition  to  offer  his  service,  if  it  do  not  amount  to  a  vir- 
tual dispensation  with  his  service  in  the  interim,  and  a  waver 
of  any  objection  to  his  claim  to  be  considered  as  a  manner  still 
belonging  to  the  ship  under  the  original  articles  of  service,  it 
only  does  so,  I  apprehend,  because  it  has  not  been  expressly 
so  found  as  a  fact  upon  the  face  of  the  special  verdict,  as  it  [  5G5  ] 
most  probably  would  have  been  if  it  had  been  expressly  left  to 
the  jury  for  that  purpose  as  a  reasonable  matter  for  them  to 
have  presumed  under  all  the  circumstances.  But  even  as  the 
fact  stands  011  the  special  verdict,  his  "  returning  on  board  the 

ship, 
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ship,  and  afterwards  proceeding  on  the  voyage  to  London,  as 
soon  as  the  master  and  mariners  had  been  respectively  marched 
back  to  Petersbnrgh"  and  of  coarse  restored  to  a  capacity  of 


BEALE 
again  ">t 

THOMPSON,  performing  their  relative  duties  towards  the  ship  and  each  other, 
does,  in  the  absence  of  any  fresh  contract  on  the  subject,  import 
(if  the  case  wanted  it)  a  recognition  on  the  part  of  the  master 
that  he  and  the  sailors  then  stood  in  their  original  relative  situ- 
ation to  each  other  under  the  articles  by  which  that  relation  was 
constituted.  This  doctrine  is  familiar  to  those  cases  in  which 
questions  most  frequently  arise  as  to  the  continuance  or  discon- 
tinuance of  a  contract  of  service,  viz.  in  Sessions  cases.  In 
The  King  v.  Castle  Church,  (1  Burr.  S.  C.  70.)  Lord  Hard&icke 
said,  "  Where  a  servant  returns,  and  the  master  receives  him, 
"  it  is  always  esteemed  a  dispensation  of  the  master,  and  helps 
"  the  discontinuance,  and  works  in  the  nature  of  a  remitter."  So 
in  King  v.  Eaton,  in  the  same  book,  p.  48.  the  Court  held 
"  The  absence  of  a  servant  for  three  weeks  was  purged  by  the 
"  master's  receiving  him  again,  which  ought  to  be  considered 
"  in  that  case  as  a  dispensation  ;  and,  in  strictness  of  law,  he 
"  still  continued  in  the  service  of  the  master,  notwithstanding 
"  such  absence."  And  in  the  same  way,  in  a  case  of  forfeiture, 
a  receipt  of  rent  by  a  landlord  conclusively  imports  in  favour  of 
the  tenant  that  he  was  deemed  by  his  landlord  to  be  actually  a 
tenant  during  the  period  for  which  the  rent  was  received.  Upon 
the  whole,  therefore,  of  this  case,  and  without  adverting  to  the 
probable  convenience  or  inconvenience  which  may  result  from 
our  decision,  it  appears  to  us,  in  point  of  law,  that  the  contract 
of  service  between  the  plaintiff  and  the  defendant  is  to  be  consi- 
dered as  having  continued  and  been  in  force  from  the  time  of 
executing  the  articles  up  to  and  at  the  period  of  the  ship's  arri- 
val at  her  port  of  discharge  and  the  final  termination  of  her  voy- 
age there;  and  that  the  plaintiff  is  to  be  considered  as  entitled 
to  his  wages  during  the  same  time;  and  that  the  judgment 
which  was  given  by  the  Common  Pleas  for  the  defendant  must 

be  reversed. 

Judgment  for  the  Plaintiff. 


[  566  ] 


JOHNSON  against  BRODERICK. 

Lord  ELLEN  BOROUGH   C.  J.  afterwards  gave  judgment  in 
this  case,  which,  he  said,  was  a  writ  of  error  from  a  judgment  of 

C.B. 
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C.  B.  upon  a  case  similar  in  all  respects  to  the  foregoing  one,        1804. 
except  that  here  the  plaintiff  was  a  foreign  seaman;  which,  his 
Lordship  observed,  made  no  difference  whatever  in  the  merits  of      aoainst 
the  question.     That  in  this  case,  therefore,  as  well  as  that  of  BRODERICK 
Beale  v.  Thompson,  the  judgment  which  was  given  in  the  Court 
of  Common  Pleas  for  the  defendant  must  be  reversed. 

Judgment  for  the  Plaintiff. 


[567] 
HALFORD  against  SMITH.  Wednesday, 

Feb.  8th. 

nPO  an  action  on  the  case  for  slander  there  was  a  justification  In  slander, 
pleaded  ;  and  at  the  trial  there  was  a  verdict  for  Is.  da-  though  the 
mages  ;  upon  which  the  Master  taxed  the  plaintiff  his  full  costs.  ;us^fv  and 
Reader  obtained  a  rule  for  the  Master  to  review  his  taxation,  on  it  be  found 
the  ground  that  by  the  stat.  21  Jac.  1.  c.16.  if  the  damages  in  against  him, 

action  of  slander  be  under  40s.  the  plaintiff  shall  have  no  more  yet          , 

damages  be 
costs  than  damages.  under  40*. 

Dayrell  shewed  cause,    and  said  that  the  construction  upon  the  plaintiff 
the  auxiliary  statute  of  the  22  #  23  Car.  2.  c.  9.,  where  the  words  cannot  reco- 
were  as  strong  as  in  the  former,  had  always  been  that  if  the  de-  ^4™^^ 
fendant  justified,  and  his  plea  was  found  against  him,  he  was  damages, 
entitled  to  costs  in  all  personal  actions,  though  the  damages  were 
under  40s.     And   he  referred  to  Redridge  v.  Palmer  (a),  where 
that  rule  was  recognized  in  C.  B. 

Lord  ELLEN  BOROUGH  C.  J.  That  was  an  action  of  tres- 
pass, but  in  actions  of  slander  the  rule  has  always  been  other- 
wise in  this  Court  (&).  There  is  no  statute  which  admits  of  it, 
and  no  case  in  support  of  it.  And  the  Master  is  satisfied  that 
full  costs  cannot  be  allowed. 

Rule  discharged. 

(a)  2  H.  El.  3,  4. 

(6)  'Vide  Dover  v.  Robinson,  Qto.  Barnes,  128.,  and  Bartlctt  v.  Rob- 
bins,  per  Clivc  J.  2  Wils.  258. 
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11'fdncsday,  SFDCWORTII  a  gainst  SPICER. 

}\-l>.  8th. 

On  the  do-  HP  HIS  was  a  rule  calling  on  the  defendant's  attorney  to  skew 

fciuhint's  ar-  cause  ,whv  he  sho|lld  not  the  sum  of4|/  th«-"d«'bt  and 
rest  his  at~ 

torney  pro-  costs,  and  also  the  costs  of  the  application.     The  rule  was  ob- 

ciircd  his  tained  on  the  part  of  the  sheriff's  officer,  to  whom  the  defendant's 
enlargement  attorney  had  undertaken  that  if  the  officer  who  arrested  thede- 

i  I  * 

fendant  would  lei  him  go  at  large,  he  would  give  a  bail-bond  to 
o'ive'a  j,ajj_  the  sheriff  in  due  time.  This  undertaking  not  having  been  ful- 
bond  to  the  filled,  the  plaintiff  in  the  action  sued  the  sheriff  for  an  escape, 
sheriff  in  due  and  recovered  against  him. 

Lawes  shewed  cause  against  the  rule,   on  the  ground  that  the 

ho  aitcr- 

v  arils  nog-  undertaking  of  the  defendant's  attorney  was  in  itself  illegal  and 
lected  to  do,  void,  as  contrary  to  the  duty  imposed  on  sheriffs  by  the  statute 
and  the  23  if  Q  c  9  to  take  bail-bonds  only  for  the  appearance  of  de- 
fendants; and  to  the  express  adjudication  of  this  Court  in  Rogers 
against  the  v-  Reeves  («)  and  Fuller  v.  Prest  (b).  And  said,  that  this  was 
i.  he  rill  Tor  an  attempt  indirectly  to  recover  the  money  paid  by  the  sheriff 

tke  escape  :  y>ac|c  frolll  t|ve  defendant's  attorney,  when,  according  to  Eules 
held  that  '  ...  7 

«su(>h  under-    *•  *'al*ne-y  \c\  it  could  not  be  recovered  irom  the  defendant 

takino  beiii"  himself  the  original  debtor. 

P)  O  *-* 

contrary  to  Reader,  in  support  of  the  rule,  endeavoured  to  distinguish  this 
77  fiSttU  2  h  fr°m  ^ie  f°rmer  cases  :  on  the  ground  that  this  was  an  applica- 
Court  would  ^on  against  an  officer  of  the  court,  the  attorney,  over  whom  the 


not  proceed  'Court  had  a  summary  jurisdiction,  *  for  mala  fides  in  the  exer- 

summarily      eise  of  h.|s  profession,  in  prevailing  on  the  sheriff's  officer  to 

discharge  the  defendant  upon  the  faith  of  a  lawful  undertaking-, 

make  him       which  he  had  failed  to  fulfil.     That  here  the  undertaking  was  to 

pay  the  debt  do  that  which  the  law  required,  namely,  to  give  a  bail-bottd  to 

and  costs  for  ffa  sheriff',  a»d  not  as  in  the  former  cases  to  substitute  some- 

af  faith  thinjj  else  in  lieu  of  the  bail-bond  ;  and  if  the  attorney  had  per- 

*f  569  J     formed  his  engagement,  there  would  have  been  no  breach  of  the 

law  ;  though  the  sheriff  would,  in  the  mean  time,  have  taken 

upon  himself  the  risk  of  letting  the  defendant  go  at  large,  a 

risk  which  was  not  illegal  in  itself,  nor  meant  to  be  restrained  by 

the  statute.     And  in  Rogers  v.  Reeves  (rf)  it  was  said  by  Mr. 

(a)  1  Term  Rep.  418.         (b)  7  Term  Rep.  10p. 
(c)  B.  R.  E.  32  G.  3.  cited  in  Peake's  Ni.  Pri.  Cos.  144.  n. 
d)  1  Term  Rep.  422. 

Justice 
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Justice  Buller  that  the  statute  did  not  extend  to  undertakings        1804. 
by  attornies  to  the  parties.  ~ 

Lord  ELLENBOROUGH  C.  J.    The  case  of  undertakings  by      WORTH 
the  defendant's  attorney  to  the  plaintiff  in  the  cause  have  been       against 
sustained  ;   but  to  sustain  an  undertaking  of  this  sort  by  the  at-      SPICER. 
torney  to  the  sheriff's  officer  would  be  to  engage  the  latter  to  do 
an  act  which  is  directly  contrary  to  his  duty  under  the  stat.  23 
//.  6.,  which  provides  "  that  no  sheriff,  &c.  shall  take  or  cause 
"  to  be  taken,  or  make  any  obligation  for  any  cause  aforesaid, 
"  or,   by  colour  of  their  office,  but  only  to  themselves,  of  any 
"  person,  nor  by  any  person  which  shall  be  in  their  ward  by  the 
"  course  of  the  law  but  by  the  name  of  their  office,  and  upon  con- 
"  dition  written,  that  the  said  prisoners  shall  appear  at  the  day 
"  contained  in  the  said  writ,"  &c.     The  act  then  having  pro- 
scribed any  security  to  be  taken  by  sheriffs  and  their  officers 
except  in  writing  and  in  a  prescribed  form,  and  the  undertaking 
in  question  not  being  in  such  written  form,  it  is  absolutely  void.      [  570  "J 
An  inconvenience  may  result  from  this  in  particular  instances, 
and  the  conduct  of  the  defendant's  attorney  in  this  case  seems 
to  have  been  very  reprehensible ;  but  the  letter  of  the  law  is 
peremptory,  and  we  can  look  to  nothing  else.    I  trust,  however, 
we  shall  hear  of  no  more  such   experiments  from  the  same 
quarter. 

GROSE  J.  Both  parties  are  much  to  blame,  and  therefore  it 
is  not  for  us  to  extend  relief  to  either.  I  know  that  any  depar- 
ture from  the  directions  of  the  statute  is  attended  with  great  mis- 
chief: it  gives  a  handle  for  extortion  :  and  every  attempt  of  the 
sort  ought  to  be  repressed  and  punished. 

LAWRENCE  J.  This  is  a  contest  between  dishonesty  and 
breach  of  duty.  The  defendant's  attorney  has  behaved  very 
dishonestly,  and  the  sheriff's  officer  has  been  guilty  of  a  breach 
of  his  duty  as  prescribed  to  him  by  the  stat.  of  23  H.  6.  It  is  dif- 
ficult to  say  which  of  the  two  is  most  to  blame.  But  it  is  fit  that 
the  defendant's  attorney  should  understand  that  it  is  only  for  the 
sake  of  the  public,  and  to  prevent  a  practice  which  leads  to  ex- 
tortion, that  we  refuse  to  listen  to  an  application  against  one 
who  has  acted  so  dishonest  a  part,  and  shewn  himself  so  little 
trust-worthy. 

LE  BLANC  J.  declared  himself  of  the  same  opinion. 

Rale  discharged. 


> 
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Thursday,  PEARSON    OSOinst   REYNOLDS. 

J'cb.yiL. 

After  a  TPON  a  motion  to  set  aside  proceedings  for  irregularity,  the 

only  question  was,  Whether  the  defendant,  having  obtained 
dor  obtained       .  •         *  ?    .     .  .  . 

by  the  cle-      a  judges  order  for  time  to  plead,  and  not  having  pleaded  within 

fondant  for     the  time  given,  the  plaintiff  -was  entitled  to  sign  judgment  as  for 
time  to          want  of  a  plea,  without  a  demand  of  a  plea? 

plead,  and          Espinasse,    who 'shewed  cause,    contended   that  it  was  not 

no  plea 

within  the      necessary  to  demand^ Xplea  in  this  case;  and  cited  Starkie\. 

time,  the       Wilkes,    M.  7  G.2.  in"  B.  R.  LCrompt.  Prac.  102.    1  Tidd's 
plaintiffmay  prac.  396.  and  Towers  v.  Powell]  1  H.  Blac.  87. 

Barrow,  contra,  maintained  that  the  obtaining  ajudge's  order 
ment  as  for  .  ... 

want  of  a        *or  ^irae  to  plead  did  not,  according  to  the  modern  practice,  dis- 

pleawitbout  pense  with  the  necessity  of  either  the  demand  of  a  plea  or  a  rule 
a  demand       to  plead  ;  though  the  practice  in  C.  B.  might  be  different. 

Lord  ELLENBOROUGH  C.  J.  said  that  the  only  question  now 
was,  Whether  a  demand  of  a  plea  were  necessary  after  a  Judge's 
order  for  time  to  plead?  for  it  was  not  sworn  that  there  was  110 
rule  to  plead.  And  that  it  seemed  reasonable  to  dispense  with 
the  demand  of  a  plea,  where  the  party  had  the  additional  time 
given  him  which  he  asked  for,  and  within  which  he  was  bound 
to  plead.  And  that  the  Master  had  furnished  him  with  the  fol- 
lowing case  in  point. 

"  The  defendant  obtained  an  order  for  time  to  plead  ;  and 
after  the  time  expired  the  plaintiff  signed  judgment  without  call- 
ing for  a  plea.  And  the  Court  held  it  regular,  and  refused  to 
set  it  aside.  Burkett  v.  Latham,  Mich.  9  Geo.  2." 

Per  Curium,  Rule  discharged. 
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The  KING  against  BOSTON.  Friday, 

Feb.  10th. 

nPIIE   defendant  was  indicted  for  perjury,  committed  in  two  A.  having 

answers  sworn  to  by  him  in  a  suit  in  the  Court  of  Exche-  Brought  an 

;juer,  wherein  he   was  defendant,  and    one  John  Briggs   was  aoajnst  g 

complainant.     Previous  to  that  suit,  Boston  and  Briggs  had  had  the  latter 

dealings  together  in  cattle,  the  one  being  a  grazier,  the  other  a  tiled  a  bill  in 

butcher  ;  and  in  1800  Boston  brought  an  action  at  law  against  eflulty 

against  him 
JJnggs  to  recover  a  balance  or  80  guineas  upon  the  sale  ot  cattle  for  a  (jisco_ 

three  or  four  years  before.     Whereupon  Briggs,   alleging  pay-  very  and  in- 
ment,  filed  the  bill  in  the  Court  of  Exchequer  for  a  discovery,  junctionand 
and  also  for  an  account,  upon  which  an  injunction  went  of  course;    °r  a"  a 
and  the  defendant  Boston,   in  his  first  answer,  positively  denied  which  A. 
that  he  ever  did  receive  of  the  said  John  Briggs  the  sum  of  SO  having  put 

guineas,  as  stated  in  the  said  bill  of  the  said  J.  Briggs  to  have  m     s  an~ 

.  swer  deny- 

beenpaid  to  the  said  J.  Boston  in  part  of  the  said  account,  or  in  -m(r  tne    ji 

reduction  of  his,  Boston's,    demand  on   Briggs,  and  that  he,  gationsof 
Boston,  therefore  denied  t hat  the  wife  of  Brisrgs  was  or  could  be  -B.,  which 

*/»/  OO  "  1    "        1  '     1 

present  at  anu  time  when  Briggs  vaid  Boston  the  said  sum  of  SO  involvetl  tne 
.    7  ,&0.  *  .  _  merits  of  the 

guineas.  Boston  also  denied  having  ever  received  from  Briggs  any  sujt  at  jaw 

money  whatever  in  part  of  the  account  mentioned  in  the  bill.    The  the  injunc- 
first  assignment  of  perjury  was'made  upon  the  facts  sworn  to  by  t'011  was  dis- 

Boston  in  that  answer.    The  second  assignment  of  perjury  arose  so,  ve,  "  on 

J     J  which  an- 

on the  defendant  s  further  answer  put  in,  (after  exceptions  taken  swer  B.in-^ 

ana.  allowed  to  the  first,)  wherein  he  denied  that  Briggs  did  other  dieted  .4.  for 
than  and  except  as  in  Boston's  former  answer,  stated  in  the  presence  PerJury» 
oj 'Brigg's  wife,  count  out  and  pay  or  deliver  to  him,  Boston,  80  ^A 
guineas,  or  cash  to  the  amount  o/'84/.,  or  that  he,  Boston,  did  receive  and  action 
or  take  away  wilh  him  any  such  *sum  of  money,  fyc.  on  account  of  coming  on  to 
the  said  dealing,  fyc.   between  him  and  Briggs.     No   exception    ^  tr      at 
being  taken  to  this  second  answer  the  injunction  was  of  course  assjzes  tne 
dissolved,  and  the  plaintiff  in  the  action  was  at  liberty  to  proceed,  indictment 
That  action  and  this  indictment  came  on  to  be  tried  at  the  last  standing 
assizes  for  the  county  of  Cambridge,  and  the  indictment  was  en-  t^rst"n 
tered  for  trial  next  before  the  action.     In  support  of  the  alle-  a  competeut 
gation  of  perjury  Briggs  the  prosecutor  and  the  defendant  in  the  witness  to 
action  was  called  as  a  witness,  against  whose  competency,  an  Pr°ye  the 
objection  was  taken  on  the  part  of  Boston,  on  the  ground  that  he'^'Td^t 

avail  him- 
self of  the  conviction  of^.  in  any  civil  proceeding  between  them  either  in  law  or 
equity. 

Gg4  Briggs    *[  573] 
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made  use  of  by  him  to  influence  the  event  of  the  suit  in  equity. 
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against       a  obtain  a  perpetual  injunction  ;  as  that  Court,  it  was  al- 

Bosrov.  leged,  would  never  suffer  the  plaintiff  to  avail  himself  of  a  reco- 
very at  law  after  he  had  been  convicted  of  perjury  upon  an  an- 
swer affecting  the  merits  of  the  verdict  at  law.  The  Lord  Chief 
Baron,  before  whom  the  cause  was  tried,  over-ruled  the  objec- 
tion to  the  competency  of  the  witness ;  and  on  his  testimony,  cor- 
roborated by  that  of  others,  the  jury  found  the  defendant  guilty. 
In  Michaelmas  term  last  a  rule  nisi  was  obtained  for  setting  aside 
the  verdict  and  granting  a  new  trial,  on  the  grounds  that  Hriggs 
was  an  incompetent  witness,  and  also  that  the  verdict  was 
against  the  weight  of  evidence. 

Wilson  (and  Best  was  to  have  argued  on  the  same  side)  now 
shewed  cause,  and  contended  that  Briggs  was  a  competent  wit- 
ness. In  the  early  cases  a  great  contrariety  of  opinion  is  to 
be  found  as  to  what  should  be  deemed  objections  to  the  compe- 
tency or  only  to  the  credit  of  a  witness.  Most  of  those,  which 
have  gone  to  establish  the  incompetency  of  the  witness  on  the 
ground  of  an  interest  in  some  other  collateral  proceeding,  have 
gone  upon  the  authority  of  Rex  v.  Whiting  (a),  where  one  who 
had  been  induced  by  the  fraud  of  the  defendant  to  sign  a  note  of 
hand  was  not  allowed  to  be  a  witness  on  an  indictment  against 
him  for  such  fraud  ;  because,  as  it  was  said,  his  conviction  would 
influence  the  jury  in  an  action  on  the  note.  This  governed  the 
decision  in  Rex  v.  Ellis  (6),  where  one  against  whom  a  recovery 
was  had  in  ejectment  upon  the  testimeny  of  a  witness  was 
holden  not  to  be  competent  to  prove  the  falsehood  of  such  testi- 
mony upon  an  indictment  against  the  witness  for  perjury :  and 
also  the  decision  in  Rex  v.  Nuney  (c),  where  one  who  had  filed 
a  bill  of  injunction  to  stay  proceedings  in  an  action  brought 
against  him  in  a  promissary  note  was  not  suffered  to  prove  per- 
jury in  the  defendant's  answer  to  such  bill.  It  is  not  however 
obvious  how  the  covictions  in  those  cases  could  have  availed 
the  parties  procuring  them.  And  the  soundness  of  the  rule  in 
Rex  v.  Whiting  seems  first  to  have  been  questioned  by  Lord 
Hardwicke  in  Rex  v.  Bray  (d),  and  was  directly  denied  to  be 
law  by  Lord  C.  J.  Lee,  in  Rex  v.  Broughton  (e) ;  and  there  it 
was  established  that  the  objection  to  a  witness  in  a  criminal 

(a)  1  Salk.  283.  (£)  2  Stra.  1104. 

(c)  2  Stra.  1043.  (d)  Rep.  temp.  Hardw.  358, 

ty  2  Stra.  1229.  and  vide  4  Burr.  2255. 

prosecution. 
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prosecution,  on  the  ground  that  he  is  interested  in  the  decision 
of  a  similar  question  in  a  crvil  action,  goes  only  to  his  credit,  and 
not  to  his  competency,  unless  the  conviction  in  the  prosecution 
where  he  is  a  witness  can  be  given  in  evidence  in  the  cause  where 
he  is  interested  as  a  party,  The  same  doctrine  was  confirmed 
by  Lord  Mansfield  in  Abrahams  v.  Bunn  (a),  and  folly  establish- 
ed, after  much  consideration  of  all  the  cases,  in  Bent  v.  Baker 
(6),  and  in  Smith  v.  Prager  (c).  Now  here,  Briggs,  by  convict- 
ing Boston  of  perjury,  could  obtain  no  advantage  in  the  trial  at 
law  wherein  Briggs  was  defendant ;  for  such  conviction  could 
be  no  evidence  in  the  action  which  was  next  to  be  tried.  But  it 
will  be  argued  that  Briggs  could  avail  himself  of  it  to  obtain 
relief  in  equity  in  case  there  was  a  verdict  against  him  at  law  ; 
and  this,  upon  the  authority  of  some  Nisi  Prius  cases.  But 
most  of  these  were  before  Bent  v.  Baker,  and  all  before  Smith 
v.  Prager.  Neither  can  the  principle  of  those  decisions  be  sup- 
ported. The  objection  to  the  witness  supposes  that  the  Judges 
at  Nisi  Prius  must  know  in  what  cases  a  court  of  equity  would 
relieve  against  a  verdict  at  law,  of  which  they  are  not  supposed 
to  be  competent  judges  ;  and  it  would  not  be  convenient  thus  to 
blend  the  two  jurisdictions,  which  have  always  been  kept  apart. 
Truth  might  thus  be  unadvisedly  shut  out  in  a  case  where  a  court 
of  equity  would  not  have  interfered.  It  is  a  safer  and  more  certain 
rule,  that  where  a  witness  has  no  legal  interest,  but  some  pos- 
sible equitable  interest,  he  should  be  heard  at  law  ;  and  if  a 
conviction  follow  upon  his  evidence  a  court  of  equity  will  have 
to  consider  afterwards  what  weight  ought  to  be  given  to  a 
verdict  so  obtained.  A  distinction,  however,  runs  through  all 
the  Nisi  Prius  cases,  where  the  indictment  is  against  the  party 
to  the  cause,  or  only  against  a  witness.  Where  a  third  person,  a 
witness,  is  indicted  for  perjury,  equity  might,  after  a  conviction, 
give  relief  to  the  party  injured,  because  he  would  be  too  late  to 
obtain  it  at  law,  and  that  may  be  a  reason  for  rejecting  the  evi- 
dence of  the  party  on  the  trial  of  such  indictment;  but  the  same 
reason  does  not  hold  where  the  indictment  is  against  a  party; 
for  he  never  could  have  been  a  witness  in  his  own  cause,  and 
therefore  equity  would  give  no  relief  on  his  conviction,  as  the 
merits  of  the  cause  must  be  substantiated  by  the  testimony  of 
others.  The  conviction  in  that  case  is  collateral  to  the  civil 
suit.  On  this  distinction  the  case  of  Hex  v.  Dolby  (d)  turned  ; 

(a)  4  Burr.  2251.         (6)  3  Term  Rep.  27.         (c)  7  Term  Rep.  60. 

(d)  Sittings  at  Westminster  after  Tr.  30  G.  3.  Feakc's  Ni.  Pri.  Cos.  12. 
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where  one,   who  had  been  charged  in  an  action  with  a  sum  of 

™ 

money  by  the  testimony  of  the  only  witness  examined,  was 
ruled  by  Lord  Kenyan  not  to  be  a  competent  witness  against 
him  on  an  indictment  for  perjury  in  giving  such  testimony, 
though  the  prosecutor  had  paid  the  money  recovered ;  because, 
as  Lord  Kent/on  said,  upon  a  conviction  of  the  only  witness  to 
support  the  former  verdict  the  Court  of  Chancery  would,  upon 
the  matter  disclosed  in  a  new  or  supplemental  bill,  order  the 
money  to  be  refunded.  There,  indeed,  another  case  was  cited, 
of  Rex  v.  Menetont  (a),  more  like  the  present,  being  an  indict- 
ment against  the  parti/  for  perjury  in  an  answer  in  Chancery, 
where  the  other  party,  who  had  filed  a  bill  against  him  for  an 
injunction,  which  was  still  depending,  was  rejected  by  Huller  J. 
as  an  incompetent  witness  to  prove  the  perjury,  on  the  ground 
that,  by  convicting  the  defendant,  the  plain  till'  in  the  suit  in 
equity  would  obtain  a  perpetual  injunction.  That  opinion, 
however,  does  not  accord  with  the  decision  of  Lord  Keeper 
Henley  in  Bartlett  v.  Pickersgill  (b\  who  dismissed  a  supple- 
mental bill  filed  under  the  same  circumstances  for  conveyance, 
after  a  conviction  of  the  defendant  for  perjury  in  his  answer  to  a 
former  bill  filed  for  the  purpose ;  which  conviction  it  appears 
was  obtained  on  the  plaintiff's  evidence  (c).  Jn  Hex  v. 

Eden 

(a)  The  following  was  the  note  read  to  Lord  Kenyan  in  H.  v.  Dalby. 
— Rex  v.  Menetone,  Westminster  Sittings  after  Trin.  26  G.  3. — This  was 
an  indictment  for  perjury,  assigned  on  an  answer  in  Chancery  put  in 
by  the  defendant  in  answer  to  a  bill  of  injunction  filed  by  the  prosecutor 
to  stay  his  proceedings  in  an  action  at  law  brought  by  the  defendant,  the 
plaintiff  in  that  suit.     The  injunction  had  not  been  moved  to  be  dissolved. 
It  was  objected  to  the  admissibility  of  the  prosecutor  as  a  witness,  that 
upon  the  conviction  of  the  defendant  for  perjury  the  injunction  would 
not  be  dissolved,  but  would  continue  perpetual.     And  Bulter  J.  allowed 
the  objection,  and  rejected  the  prosecutor  as  a  witness. 

(b)  Cited  in  Abrahams  v.  Bunn,  4  Burr.  2255. 

(c)  Lord  Ellenborough  C.J.  observed  that  there  was  other  evidence 
given  in  that  case  besides  that  of  the  plaintiff:  and  he  read  the  fol- 
lowing note  of  Bartlett  v.  Pickersgill,  which  was  taken  by  Mr.  Justice 
Aston. 

Bartlett  v.  PicJcersgill,  Tr.  32  #  33  Geo.  2.  in  Chanqery.— The 
defendant  bought  an  estate  for  the  plaintiff;  but  there  was  «b  written 
agreement  between  them,  nor  was  any  part  of  the  purchase-money  paid 
b.y  the  plaintiff.  The  defendant  articled  for  the  estate  in  his  own 

name, 
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Eden  (a),  the  indictment  for  perjury  was  against  the  only  witness 
in  a  prior  cause  of  Earle  v.  Brett,  on  whose  testimony  a  verdict 
passed  for  Earle  ;  and  therefore  Brett,  who  had  not  paid  the 
debt  and  costs  recovered  in  that  action,  though  his  bail  were 
fixed,  was  rejectad  by  Lord  Kenyan  as  an  incompetent  witness 
to  prove  the  perjury  ;  because  the  conviction  of  Eden  might  be 
the  means  of  obtaining  relief  in  equity  against  the  judgment  in 
the  action.  But  in  Rex  v.  De  Faria  (b),  where  the  indictment 
was  against  a  party  who  claimed  in  the  ecclesiastical  court  under 


1804. 
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name,  and  refused  to  convey  to  the  plaintiff;  so  this  bill  was  brought  to 
compel  a  conveyance.  There  being  no  written  evidence  that  the  estate 
was  purchased  for  the  plaintiff,  the  question  was,  Whether  the  plaintiff 
might  give  parol  evidence  thereof? 

Lord  Keeper  Henley  (without  hearing  the  defendant's  counsel).  The 
question  is,  Whether  this  evidence  be  competent  or  not  ?  This  will 
depend  on  the  statute  of  frauds.  To  allow  it  in  this  case  would  be  to 
overturn  the  statute.  The  reason  for  making  the  statute  was  the  con- 
fusion of  property,  owing  to  perjury,  either  for  money  or  affection. 
The  statute  says,  no  trust  shall  be  of  land,  unless  there  be  a  memoran- 
dum in  writing,  except  such  trusts  as  arise  by  operation  of  law.  It  is 
not  like  the  case  of  money  paid  by  one  man,  and  a  conveyance  taken  in 
the  name  of  another.  There  the  bill  charges  that  the  estate  was  bought 
with  the  plaintiff's  money.  If  the  defendant  say  he  borrowed  it  of  the 
plaintiff,  then  the  proof  will  be,  Whether  the  money  were  lent  or  not  ? 
If  it  were  not  lent,  the  plaintiff  bought  the  land.  If  I  were  to  allow  the 
evidence  in  the  present  case,  I  do  not  know  a  case  where  the  statute 
would  take  place.  The  Judges  have  taken  several  cases  out  of  the  sta- 
tute, as  agreements  in  part  executed.  If  Rartlett  had  paid  any  money, 
it  would  have  beep  a  reason  with  me  to  admit  the  evidence  ;  or  if  there 
had  been  any  fraud  used  by  the  defendant  to  prevent  an  execution  of  the 
agreement ;  but  as  there  is  none,  the  bill  must  be  dismissed  with  costs. 

N.  B.  The  defendant,  having  by  his  answer  denied  the  trust,  was  in- 
dicted for  perjury  on  that  particular,  and  convicted  on  the  evidence  of 
the  plaintiff;  circumstances  confirming  that  testimony,  and  proof,  by 
other  witnesses,  of  declarations  by  the  defendant.  Afterwards  the  plain- 
tiff petitioned  for  leave  to  file  a  supplemental  bill  in  nature  of  a  bill  of 
review,  stating  this  conviction.  But  Lord  Keeper  Henley  dismissed  the 
petition  the  2£d  of  November  176'0. 

(a)  Sittings  after  Hil.  Term,  34  Ceo.  3.  cor.  Lord  Kenyan  C.  J. 
1  Esp'm.  N.  P.  Cos.  97. 

(6)  Sittings  at  Guildhall  after  Mich.  Term,  32  Geo.  3.  cor.  Lord 
Kent/on  C.  J.  fcakts  N.  P.  Cos.  J04. 

a  prior 
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the  executrix  under  a  subsequent  will  which  was  established  to 
1  no  KING  .          /•  i      »  i.     i        .      i  •     • 

against       prove  the  perjury  of  the  defendant  in  the  ecclesiastical  suit ;  be- 

BOSTO*.  cause,  as  he  said,  though  the  Crown  might  grant  a  commission 
of  review  in  case  the  defendant  was  acquitted  on  the  merits, 
yet  no  objection  could  be  made  to  her  testimony  on  that  account, 
as  she  could  not  be  examined  on  that  review.  So  in  Rex  v. 
Pepys  (a),  where  cross  bills  had  been  filed  in  Chancery  for 
redeeming  and  foreclosing  mortgaged  premises  ;  wherein  it  be- 
came a  material  question,  Whether  the  defendant,  (the  plaintiff 
in  the  bill  of  foreclosure)  had  notice  of  the  assignment  of  the 
equity  of  redemption  to  the  late  husband  of  Elizabeth  Knight 
(the  plaintiff  in  the  bill  for  redemption)  which  she  had  sworn 
in  the  affirmative  in  her  answer,  as  the  defendant  had  sworn  in 
the  negative  in  his?  she  was  admitted  by  Lord  Kenyon  as  a  wit- 
ness in  the  indictment  for  perjury  against  Pepys  for  such  denial 
[579  ]  of  notice;  on  the  ground  that  she  must  adduce  other  evidence 
than  her  own  to  prove  her  case  in  Chancery.  It  is  plain,  there- 
fore, that  Lord  Ketiyon  did  not  conceive  that  the  conviction  of 
the  defendant  in  that  indictment  could  have  been  the  ground 
of  relief  in  equity.  And  it  would  be  inconsistent  to  suppose 
that  it  could  ;  for  then  a  plaintiff  in  equity,  by  convicting  the 
defendant  of  perjury  upon  his  answer,  might,  by  means  of  his 
own  evidence  upon  such  indictment,  entitle  himself  to  relief  in 
equity.  Besides  the  only  relief  which  .Briggs  could  obtain  in 
the  suit  in  the  Exchequer  was  a  perpetual  injunction  to  restrain 
Boston  from  suing  at  law;  but  it  is  not  the  course  in  equity  to 
grant  such  an  injunction  on  an  answer  coming  in,  unless  upon 
admissions  in  such  answer.  The  opinion,  therefore,  of  Mr. 
Justice  Buller  in  Rex  v.  MenetonS,  was  founded  on  a  mistake 
in  (hat  respect.  And  even  in  the  case  of  a  conviction  of  a  wit- 
ness for  perjury,  which  Lord  Kenyan  appears  to  have  considered 
as  available  to  the  party  procuring  the  conviction,  no  instance 
has  been  shewn  of  a  court  of  equity  proceeding  upon  such  a 
conviction  as  a  ground  for  a  perpetual  injunction.  He  also 
argued  that  the  weight  of  evidence  was  with  the  verdict. 

Sellon  Serjt.  in  support  of  the  rule.  The  distinction  said  to 
run  through  the  cases  is  admitted  not  to  be  without  exceptions, 
and  having  never  been  judicially  recognized,  the  Court  will  not 

(a)  Sittings  after  Trin.  Term,    32  Geo.  3.   cor.  Lord  Kenyan  C.  J. 
Pcakc'aN.P.Cas.  138. 

decide 
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decide  upon  so  uncertain  a  ground.  But  in  WatCs  case  (a)  it  1804. 
\vas  expressly  decided  that  the  party  injured  by  the  perjury  shall 
not  be  admitted  as  a  witness  in  an  indictment  against  the  party 
perjured,  because  he  may  receive  a  consequential  advantage 
from  the  verdict.  And  in  all  the  subsequent  cases  wherein  the 
rule  has  been  enlarged  to  let  in  the  testimony  of  witnesses,  who 
could  not  avail  themselves  in  any  other  proceeding  of  the 
verdict  in  the  suit  pending,  the  cases  of  perjury  and  forgery 
have  always  been  admitted  to  be  exceptions.  But  supposing  it 
were  necessary  to  shew  a  direct  interest  in  the  witness,  such  an 
interest  exists  here  ;  for  the  perjury  assigned  in  this  case  in- 
volves the  whole  merits  of  the  defendant's  claim  in  the  action  at 
law;  and  if  the  conviction  stand  a  court  of  equity  would  not 
suffer  a  plaintiff  under  such  circumstances  to  avail  himself  of  a 
verdict  at  law,  which,  if  his  conviction  were  just,  could  not  con- 
scientiously be  obtained.  And  here  the  bill  in  the  Exchequer, 
which  was  filed  by  Briggs  for  an  account  as  well  as  for  a  dis- 
covery, is  still  pending,  though  the  injunction  against  Boston's 
proceeding  in  his  action  at  law  was  dissolved  ;  which  materially 
distinguishes  this  case  from  most  of  the  others  where  the  inte- 
rested party's  testimony  was  received.  In  Rex  \.  Nuney  (6), 
the  bill  in  the  Exchequer  for  staying  proceedings  in  an  action 
at  law  being  then  pending,  the  plaintiff  in  that  bill  was  rejected 
as  a  witness  to  prove  perjury  in  the  defendant's  answer  to 
it.  That  is  an  authority  in  point ;  which  being  in  the  excepted 
case  of  perjury,  has  never  been  shaken.  For  though  Lord 
Mansfield  in  Abrahams  v.  Bunn  (c),  supposed  it  to  have  been 
over-ruled  in  Hex  v.  Broughlon  (d),  yet  that  was  a  mistake;  for 
there  the  suit  in  Chancery  was  ended,  the  bill  had  been  dis- 
missed, and  the  Court,  in  giving  judgment,  distinguished  it 
from  Rex  v.  Nuney,  where  the  bill  was  still  pending.  And  so  it 
was  in  Rex  v.  Menetone  (e),  where  the  witness  was  rejected  by 
Mr.  Justice  Buller.  In  Rex  v.  Dalby(f),  where  the  bill  had 
been  dismissed,  yet  Lord  Kenyan  rejected  the  parly  injured  by  [  581  ] 
the  perjury  committed  in  the  answer;  because  the  Court  in  case 
of  a  conviction,  would,  on  the  new  matter  stated  in  a  new  or  sup- 
plemental bill,  give  relief.  As  in  Needham  v.  Smith  (g),  where 
it  is  said  that  the  party  was  entitled  to  a  rehearing  after  the  con- 


(a)  Hardr.331. 
(d)  2  Stra.  1229. 
)  2  Fern.  4o> 


(6)  2  Stra.  1043. 
(c)  Ante,  p.  576,  n. 


(c)  4  Bttrr.  2255. 
(f)PcakSsN.  P.  Cos.  12. 
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viction  of  a  witness  against  him  for  perjury.  And  in  Rex  v.  de 
Faria  («),  where  the  witness  was  admitted,  all  proceedings  in 
equity  were  necessarily  at  an  end,  as  he  had  succeeded  there. 
And  so  in  Rex  v.  Pepys  (A),  the  bill  of  the  witness  examined  had 
been  dismissed.  And  upon  the  same  principle  his  Lordship,  in 
Rexv.  Eden  (c),  the  last  of  the  cases  decided  by  him,  rejected 
the  witness  ;  because  he,  not  having  paid  the  debt  and  costs  in 
the  suit  in  which  the  perjury  was  committed  against  him,  would 
be  entitled  to  relief  in  equity  if  the  conviction  took  place.  He 
also  referred  to  Fanshaw's  case  (d),  and  to  Co.  Lit.  6.  b.  notes. 
And  then  he  was  heard  on  the  second  ground  of  objection,  that 
this  was  a  verdict  against  the  weight  of  evidence. 

Lord  ELLKNBOROUGH  C.  J.  The  verdict  is  impeached  on 
two  grounds  ;  1st,  on  the  incompetency  of  Briggs  the  prosecu- 
tor, as  a  witness,  who  it  is  said  was  interested  in  procuring  the 
conviction,  which  will  be  available  to  him  in  some  manner  or 
other  for  obtaining  relief  in  equity  against  the  defendant's  ac- 
tion at  law.  But  no  instance  has  been  mentioned  to  shew  that 
a  court  of  equity  would  look  at  a  conviction  for  perjury  pro- 
cured on  the  testimony  of  a  party  in  order  to  sustain  that  party's 
interest.  And  the  case  of  Bartlett  v.  Pickersgillis  an  authority 
the  other  way  :  where,  after  a  conviction  for  perjury  obtained 
upon  the  evidence  of  the  party  injured  and  others,  and  a  peti- 
tion thereon  for  leave  to  file  a  supplemental  bill,  Lord  Keeper 
Henley  would  not  allow  such  petition,  not  thinking  himself  at 
liberty  to  advert  to  a  conviction  so  obtained.  For  it  would,  in 
effect,  be  making  the  testimony  of  the  party  himself  evidence  in 
support  of  his  own  bill.  We  cannot,  then,  admit  of  the  objec- 
tion to  the  witness's  competency  without  breaking  in  upon  two 
most  material  cases,  Bent  v.  Baker,  and  Smithv.Prager,  in  which 
the  rule  was  well  laid  down  and  established  ;  that  where  a  party 
is  not  immediately  interested  in  the  cause,  nor  has  any  interest 
in  the  event,  in  support  of  which  the  verdict  in  that  cause  may 
be  given  in  evidence  by  him  in  any  other  proceeding  instituted 
by  or  against  him,  he  is  a  competent  witness.  The  only  ano- 
maly that  I  know  in  the  law,  which  may  be  regarded  as  an  ex- 
ception to  this  rule,  is  in  the  case  of  forgery  ;  where  a  prosecu- 
tor shall  not  be  permitted  to  say  that  the  bond  purporting  to 
have  been  made  by  him  was  forged.  I  put  this  only  as  an  in- 
stance. Upon  what  principle  that  anomalous  case  was  so  settled 

(a)  Peake's  N.  P.  Ca-y.  104.  (6)  Ib.  138. 

(c)  1  Espin.N.  P.  Cat.  97.  (<0  Skin.  327. 

I  cannot 
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I  cannot  pretend  to  say;  but  having  been  so  settled,  it  may  be  180-L 
too  much  for  judges  sitting  on  trials  to  break  in  upon  it.  The 
anomaly  can  only  be  remedied  now  by  the  legislature.  This 
-verdict,  then,  not  being  evidence  for  or  available  in  favour  of 
the  prosecutor  in  any  case,  I  must  consider  him  as  a  competent 
witness  to  support  the  charge.  His  Lordship  then  spoke  to  the 
other  objection  upon  the  merits,  on  -which  he  did  not  see  suffi- 
cient ground  for  impeaching  the  verdict. 

GROSE  J.  As  to  the  objection  in  point  of  law,  upon  the  in- 
competency  of  the  witness,  [  should  be  sorry  to  have  the  rule 
disturbed  which  I  have  always  understood  to  be  law  since  the  £  583  J 
case  of  Bent  v.  Baker,  that  unless  a  person  be  interested  in  the 
event  of  the  cause  he  is  a  competent  witness.  The  question 
then  is,  Whether  Briggs  the  prosecutor  were  interested  in  the 
event  of  the  cause?  It  has  been  contended  that  he  was,  because 
it  is  said  that  his  procuring  the  conviction  will  be  the  means  of 
affording  him  relief  in  equity.  But  that  is  answered  by  the  case 
of  Bartlett  v.  Pickersgill,  against  which  no  authority  has  been 
shewn.  It  is  enough  then  to  say  that  the  witness  was  not  inte- 
rested in  the  event  of  the  prosecution,  and  therefore,  according 
to  Bent  v.  Baker,  the  law  of  which  I  should  have  been  sorry  to 
have  heard  doubted,  he  was  a  competent  witness.  The  learned 
Judge  also  agreed  to  sustain  the  verdict  on  the  weight  of  evi- 
dence. 

LAWRENCE  J.  After  the  two  points  have  been  so  fully  dis- 
cussed, it  is  only  necessary  for  me  to  say,  that  on  the  point  of 
law  I  fully  agree  with  my  Lord  and  my  Brother  Grose. 

LE  BLANC  J.  I  am  of  the  same  opinion.  The  objection  in 
point  of  law  must  depend  upon  the  witness  having  some  interest 
in  procuring  the  conviction.  But  after  all  the  inquiry  which  has 
been  made,  it  does  not  appear  that  any  use  can  be  made  of  this 
conviction  in  a  court  of  equity  for  any  purpose  of  the  prosecutor. 

Rule  discharged. 
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Feb.  llth. 

An  award  in 
writing  and 
under  seal 
need  not 
have  a  deed 
stamp,  un- 
less deliver- 
ed as  a  deed; 
but  being 
only  deli- 
vered as  an 
award  it  is 
sufficient  if 
it  have  the 
award  stamp 
of  10*.     An 
awardwhich 
is  required 
to  be  made 
in  writing, 
&c.  and 
ready  to  be 
delivered  at 
such  a  time 
is  complete 
if  made  in 
writing  and 
ready  to  be 
delivered  by 
the  arbitra- 
tor within 
the  time, 
though  not 
actually  de- 
livered. 
•[  585  ] 


BROWN  against  VAWSER. 

T^RSKINE  shewed  cause  against  an  attachment  for  non-per- 
formance of  an  award  ;  and  objected  to  the  award  itself  as 
being:  on  an  award  stamp  of  10s.;  whereas   being  under  seal  it 
ought  to  have  been  upon  a  farther  deed  stamp  of  25s. 

Best  contra,  said  that  the  award,  though  nuder  seal,  was  not 
a  deed,  unless  delivered  as  a  deed ;  and  cited  Shep.  Touch.  55 
— 8.,  and  Styles,  459.  Dodd  v.  Herbert',  which  agreed  with  the 
la;,t  decision  upon  this  subject,  namely,  IVilwn  v.  Smee,  Hit. 
1798,  in  the  addendum  to  the  last  edition  of  Kyd  on  Awards. 
And  he  read  the  terms  of  the  submission  in  this  case,  which 
were  to  abide  the  award  of  the  arbitrator,  "  so  as  the  award  of 
"  the  said  arbitrator  be  made  and  set  down  in  writing  under  his 
"  hand  and  seal,  and  ready  to  be  delivered  to  the  said  parties  on 
"  or  before  the  1st  of  May  42  Geo.  3."  But  it  did  not  say  that 
it  was  to  be  by  deed  ;  neither  was  it  delivered  as  a  deed,  but  as 
his  award. 

Lord  ELLENBOROUGH  C.  J.  This  not  being  delivered  as  a 
deed,  there  could  be  no  occasion  for  a  deed  stamp.  The  award 
was  complete  when  it  was  ready  to  be  delivered  within  the  time 
appointed,  and  prior  to  the  actual  delivery  ;  the  arbitrator  was 
then  fuuclus  officio :  and  if  any  accident  had  happened  after- 
wards to  prevent  his  making  a  delivery,  it  would  still  have  been 
an  award. 

*  LAWRENCE  JT.  The  same  question  has  been  several  times 
agitated  in  Court :  and  1  think  our  final  determination  was  that 
if  the  arbitrator  delivered  an  award  under  seal  as  a  deed,  it  must 
then  hare  a  deed  stamp  ;  but  that  though  it  were  to  be  by  a 
writing  under  seal,  yet  if  it  were  not  delivered  as  a  deed,  it  was 
sufficient  if  it  had  the  common  award  stamp. 

Per  Curiam,  Rule  absolute. 
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DOE,  on  the  Demise  of  PINCHARD,  against  ROE.       Saturday* 

Feb.  llth. 

A    Rule  was  obtained  to  stay  proceedings  in  this  ejectment,  as  Proceedings 

to  one  Wm.  Fel/s,  the  person  in  possession,   until  the  costs  in  ejectment 

t>f  a  former  ejectment,  brought  by  Fel/s  against  Pinchard  for  the  th^ost"no 

same  premises,  of  which  Pinchard  was  then  tenant  in  possession,  a  former 

and  in  which  ejectment  there  was  judgment  by  default;  and  also  ejectment, 
until  the  costs  of  an  action  for  mesne  profits,  brought  by  Fell  .°  ° 

against  Pinchard,  wherein   Fell  recovered,    and  upon  which  raesne  pro_ 

Pinchardhas  brought  a  writ  of  error,  were  paid.  fits, 

•  And  the  Court  after  hearing  Best  against  the  Rule,  and  G«- 
selee  in  support  of  it,  made  the 

Rule  absolute. 


SMITH  and  Others  against  WOODWARD.  Saturday, 

Feb. 


HPHE  plaintiffs   declared   in  debt  on  bond,  with  a  profert  in  Where 

Curium  ;    to   which  non  est  factual  was   pleaded.      The  plaintiff  de- 
plaintiffs  were  parish  officers,  and  the  bond  was  in  *  fact  given  ,      ,  y..  , 
by  the  defendant  to  indemnify  the  parish  against  the  expence  of  profert,  on 
a  bastard  child,  of  which  the  defendant's  son   was  the  putative  non  est  fac- 
father.     At  ihe  trial,  the  plaintiffs  could  not  produce  the  bond 
itself,  but  they  produced  the  draft  from  whence  it  was  fairly 
copied  by  the  solicitor,  and  who  afterwards  proved  the  bond  to  the  bond,  by 
have  been  properly  executed  and  attested  :  and  they  accounted  means  of  a 
for  the  non-production  of  the  original  by  proving  that  when  the  c"Py.and 
parties  were  before  the  magistrates,  after  the  execution  of  the  the  defend- 
bond,  the  defendant  got  possession  of  it  and  went  off;  and  upon  am  had 
being  applied  to  for  it,  before  the  action  was  brought,   he  said  taken  away 
that  lie  bad  burnt  it.    They  also  proved  notice  to  the  defendant 
to  produce  it  ;  and  shewed  that  the  parish  had  been  damnified  action 
to  the  amount  of  3tf.  12s.  6d.    And  the  verdict  was  taken  for  that  brought  wi<J 
sum  ;  after  an  objection  made  and  over-ruled  at  the  trial  before  hekad  burnt 
the  Lord  Chief  Baron  at  Cambridge,  that  the  bond  having  been  fjcicfnTto8* 
pleaded  with  a.  profert,  no  secondary  evidence  could  be  admit-  sustain  de- 
ted,  as  the  instrument  itself  was  presumed  to  be  in  Court.     A  claration. 
rule  nisi  was  obtained  in  Michaelmas  terra  last  for  setting  aside      »•  ***  •» 
the  verdict  ;  against  which 

Hart 
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1804.  Hart  (with  H'ilsoti)  now  shewed  cause,  and  contended  shortly, 

that  the  bond  having  been  traced  into  the  defendant's  own  hands, 

C  •  *  *  np  |_| 

and  Others    anc^  no^ce  given  lo  him  to  produce  it,  his  refusal  let  in  the  se- 
condary  evidence  of  necessity  ;  and  it  was  not  to  be  taken  upon 


[  587  ] 


>VOOI>WARD  his  hare  assertion  that  the  bond  was  destroyed;  but  every  pre- 
sumption was  to  be  made  against  him. 

Sellon  Serjt.  and  Best,  in  support  of  the  rule,  were  stopped  by 
the  Court. 

Lord  ELLENBOROUGH  C.  J.  There  is  no  case,  where  the 
issue  being  whether  such  a  deed,  proffered  by  the  plain  lift'  to  the 
view  of  the  Court,  and  supposed  to  be  in  Court  at  the  time  (fl), 
be  or  be  not  the  deed  of  the  defendant,  in  which  it  has  ever 
been  decided  that  anything  can  dispense  with  the  production  of 
the  deed  itself.  If  a  deed  be  lost  or  destroyed,  (and  here  there 
was  evidence  that  the  plaintiff  was  informed  that  it  was  so  before 
any  action  brought,)  the  plaintiff  may  declare  upon  it  as  lost  or 
destroyed  :  but  here  he  has  precluded  himself  by  his  mode  of 
declaring,  in  which  he  takes  upon  him  to  aver  the  existence  of 
the  instrument,  and  offers  it  in  Court.  So  if  it  were  lost  or 
destroyed,  after  having  declared  upon  it,  the  plaintiff  might 
have  moved  to  put  off  the  trial  and  amend.  But  here  he  has 
persevered  in  his  original  error,  notwithstanding  the  information 
given  him. 

Per  Curiam,  Rule  absolute  (&). 

(a)  Vide  Shep.  Touch.  70,  71.     If  the  deed  be  denied,  it  is  to  be  kept 
in  Court  till  it  be  determined. 

(b)  Vide  Read  v.  Brookman,  3  Term  Rep.  1.51.  and  the  cases   there 
cited,  particularly  1  "otty  v.  Nesbitt,  T.  24  Geo.  3.  B.  R.  and  Mattison 
v.Atkinson,  E.  27  Geo.  3.  B.  R. 


Monday, 
Feb.  13th. 


A  habeas 
corpus  ad 
testifican- 
dum  issued 
to  bring  up 


In  the  Matter  of  Sir  EDWARD  PRICE,  a  Prisoner. 


'"PHIS  prisoner  was  confined  in  Ilchester  gaol  by  virtue  of 
a  commitment  by  this  Court  for  non-payment  of  a  fine  im- 
posed on  him  as  a  part  of  the  judgment  of  the  Court  upon  an 
indictment  for  an  assault.  And  a  petition  having  been  pre- 
sented  to  the  House  of  Commons  from  *Mr.  Webb,  complaining 

give  evi- 
dence before  an  election  committee  of  the  House  of  Commons,  on  affidavit  of  service 
of  a  rule  to  shew  cause  on  the  different  persons  concerned,  and  no  cause  shewn. 
*[  588  ]  rf 
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of  an  undue  election  and  return  for  the  borough  of  Ilchester  in 
the  county  of  Somerset,  against  the  sitting  member  Sir  Wmt 
Manners,  for  the  trial  of  which  a  committee  of  the  House  was 
to  be  ballotted  for  on  the  14lh  of  this  month,  in  support  of  which 
petition  the  prisoner  was  stated  to  be  a  material  witness ;  the 
Speaker,  upon  application,  had  issued  his  warrant  to  bring  up 
the  witness  by  the  day  appointed;  but,  to  obviate  any  difficulty 
which  the  gaoler  might  make  to  suffer  the  prisoner  to  go  out  of 
confinement  without  the  authority  of  this  Court, 

Wetherell,  on  a  former  day,  applied  for  a  habeas  corpus  ad 
testificandum  to  issue  to  the  gaoler  of  Ilchester  gaol  to  bring  up 
the  witness  before  the  committee ;  and  said  that  he  had  been  in- 
formed of  such  an  application  having  been  before  granted  by  the 
Court  to  bring  up  a  prisoner  to  be  examined  in  some  matter  before 
the  House  of  Lords,  upon  the  refusal  of  the  gaoler  to  let  his  pri- 
soner go  without  such  authority.  And  this  motion  was  made 
upon  an  affidavit  of  the  circumstance  above-mentioned,  and  of 
the  materiality  of  the  witness. 

The  Court  at  first  entertained  doubts  of  the  propriety  of  such 
an  application,  of  which  they  did  not  recollect  any  precedent. 
But  after  some  hesitation  they  gave  a  rule  to  shew  cause ;  and 
desired  that  it  might  be  served  on  the  Attorney-General,  and  the 
gaoler,  and  also  oil  all  persons  at  whose  suit  the  witness  might 
be  detained  in  custody  on  civil  process  at  the  time.  And  now 

Nolan  moved  to  make  the  rule  absolute,  no  cause  being  shewn, 
on  an  affidavit  of  the  service  of  it  on  the  under-sheriff,  the  Soli-  [  589  ] 
citor  of  the  Treasury,  the  prisoner  himself,  and  one  Thomas 
King,  the  only  person  at  whose  suit  the  prisoner  was  then  in  ex- 
ecution ;  he  being  supersedeable  in  other  causes  in  which  he  had 
been  detained  at  the  suit  of  other  creditors  on  mesne  process. 

And  The  Court,  upon  the  applicant's  undertaking  to  be  at  the 
expence  of  bringing  the  witness  up  and  returning  him  to  cus- 
tody, made  the  Rule  absolute. 


VOL.  IV. 


II  h 


CASES  IN  HILARY  TERM 
1804. 


Monday,         LEwiK,  Executor.  &c.  asalnst  SMITH  the  Younger. 

Feb.  13th. 


In  bailable     rijjE  plaintiff  having  sued  out  one  lalitat  against  Smith  the 


elder  and  Smith  the  younger,  on  their  joint  and  separate 


not  declare  promissory  note,  upon  one  affidavit  of  debt,  stating  them  to  be 

against  one  jointly  and  separately  indebted  to  him  :  on  which  the  defendant 

defendant  alone  was  arrested   and   holden  to  bail;   afterwards   declared 

c.  Y  against  the  defendant  separately.     Whereupon  a  rule  was  ob- 

proccss  and  tained  calling  on  the  plaintiff  to  shew  cause  why  all  the  proceed- 

affidavit  to  ings  should  not  be  set  aside  for  irregularity,  which  was  after- 

Lohl  to  bail  wards  supported  by 

though  they  Best,  upon  the  ground  that  both  the  defendants  being  joined 
were  sued  in  one  ac  etiam,  and  included  in  one  affidavit  of  debt,  as  upon 
upon  ajoint  a  joint  cause  of  action,  if  the  plaintiff  could  afterwards  declare 

e  separately  against  one  he  might  declare  separately  against  both 
promissory  J  ,  J 

notc>  as  for  distinct  causes  of  action,   and  thereby  the  revenue  be  de- 

frauded of  one  set  of  stamps,  and  one  part  of  the  process  made 
[  590  ]     incongruous  with  another  ;  and  he  referred  to  Holland  v.  John- 
son (a)  and  the  cases  there  cited  as  settling  the  practice. 

Gaselee  shewed  cause,  and  attempted  to  distinguish  this  from 
all  the  former  cases  ;  for  there  the  rule  laid  down  was,  that 
several  defendants  could  not  be  joined  either  in  one  writ  or  one 
affidavit  to  hold  to  bail,  for  distinct  causes  of  action  ;  but  this  ap- 
peared to  be  for  the  same  cause  of  action,  in  which  case  there  #as 
no  reason  why  the  plaintiff  might  not  afterwards  drop  proceed- 
ings against  one  of  the  defendants. 

The  Court,  however,  were  clear  that  the  declaration  should 
be  set  aside  for  irregularity,  not  having  followed  the  writ,  and 
affidavit  to  hold  to  bail  ;  it  not  being  competent  to  declare  sepa- 
rately against  one  of  two  defendants  upon  joint  process  and  affi- 
davit against  both.  And  to  that  extent  they  made  the 

Rule  absolute  (i). 

(a)  4  Term  Rep.  6p,5. 

(6)  Vide  Stables  v.  Ashley  and  Others,  1  Bos.  $  Pull.  49  S.  P.  in  C.  B. 
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HAYTTOOD  and  Another  against  RODGERS.  Monday, 

Feb.  13th. 


was  an  action  on  a  policy  of  assurance,    dated  20th  of  As  an  assur- 
April  1802,  upon  the  ship  Eliza,  lost  or  not  lost,  at  and  ed  imPlie% 
from  Trinidad  to  London,  with  liberty  to  call  at*  all  or  any  of  the  s^-    insure(j 
Leeward  or  Windward  [slands  ;  wherein  the  plaintiffs  declared  to  be  sea-} 
upon  a  loss  by  perils  of  the  sea  and   upon  the  common  money  worthy, 
counts.     The  defendant  pleaded  the  general  issue  as  to  all  but  ™natever 
the  premium  declared  for  in  the  count  for  money  had  and  re-   c,re(]ient  jn 
ceived,  as  to  which  he  pleaded  a  tender  ;  on  which  issues  were  sea-worthi- 
taken.     At   the  trial  before   Chambre  J.,  at  the  last  Lancaster  llfiss  is  not 

assizes,  the  principal  question  which  arose  was  upon  the  mate-  "ec^psary  to 

UG  disclosed 
riality  of  a  certain  letter  and  document,  which  was  received  by  by  tjlc  as_ 

the  assured   prior  to    the  insurance  being  effected,  and  which  sured  to  the 
was   not  communicated   to  the  underwriters.     The  letter  was  underwriter 

dated  on  the   29th  of  January  1802,  in  which  the  captain  in-  !n[hefirst 

j  instance  11  B— 


formed  his  owners  of  his  "  safe  arrival  at  Trinidad,  after  a  plea- 
sant  voyage  of  six  weeks  from  Liverpool;  that  he  had  got  his  tion  upon 
ship  very  clean,  and  the  carpenter  had  got  her  all  caulked  ;  that  l"e  subject 
she  K'as  in  very  good  order  ;  but  that  he  had  had  a  survey  on  her  on  \ar]v  ca]je(j 
account  of  her  bad  character;  that  he  had  two  letters  from  Mar-  for  •  and 
tinique,  but  no   encouragement  for   freight,   as  he  understood  then  the  as- 
Martinique  was  full  of  shipping  ;  but  that  he  had  advertised  for  surc"  must 
London,  and  expected  to  sail  in  March."     This  letter  was  ac-  jy  wjiat  jie 
companied  by  the  document  in  question,  the  survey  taken  at  knows  in  the 
Trinidad,  which  was  perfectly   satisfactory  ;    the  surveyors  alt  respect  re- 
agreeing  that  the  ship  was  sufficient  to  take  in  her  cargo,  and  pro-  nnV'^V 
ceed  to  any  part  in  Great  Britain  with  safety.    In  addition  to  this,  where  the 
the  captain  and  ship's  carpenter  proved  that  the  ship  sailed  from  assured  of  a 
Liverpool  on  the  6th  of  November  1801,  arid  arrived  at  Trinidad  shjp  liad  re- 
on  the  18th  of  December  following  in  as  good  condition  as  when  ^  Vfroln  u-~ 
she  sailed,  having  met  with  no  accident  on  the  voyage  ;  that  she  captain  in- 
had  Manchester  goods  on  board,  which  arrived  in  very  good  or-  forming  him 

der.     That  on  his  arrival  the  captain  applied  to  a  Mr.  Mitchell  |hat  he  ,had 
..     _    .   .         i  •   i  i      i     ,.      ,  ,  -   •       /•        AT  •        ,    been  obliged 

for  freight,  which  he  declined,  because  the  captain  of  an  AJncan\  to  jmve  a° 

vesse!,  which  had  arrived  just  after  the  Eliza,  and  offered  to  take  surrey  on 

in  a  cargo  at  a  lower  freight,  had  informed  him  that  the  Eliza  was  tne  ship  at 

Trinidad,  on 
account  of 

her  bad  character  ;  but  the  survey  which  accompanied  the  letter  gave  the  ship  a  good 
character  :  held  that  the  non-disclosure  of  such  letter  and  survey  to  the  underwriters 
did  /iot  vacate  the  policy  ;  though  it  appeared  in  evidence  that  such  circumstance,  if 
known,  would  have  enhanced  the  premium  of  insurance. 
*[  591  ]    f[  -592  ]  H  h  2  «  very 
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1804.  a  very  old  ship  and  had  a  very  bad  character.  In  consequence 
of  this  the  captain  of  the  Eliza  had  the  survey  in  question  made 
in  order  to  satisfy  Mitchell.  And  he  proved  that  the  ship, 
though  30  years  old,  was  in  the  good  condition  described  in  that 
survey.  The  Eliza  afterwards  sailed  on  the  9th  of  March  from 
Trinidad,  bound  to  Martinique,  and  on  the  18th  struck  upon  a 
reef  of  rocks  off  Tobago,  which  damaged  her  so  much  that  on 
her  arrival  at  Fort  Royal  Martinique,  where  it  was  endeavoured 
to  get  repairs  she  was  found  upon  examination  unfit  to  come 
home,  and  was  therefore  sold  there  for  about  891.  sterling  only ; 
(having  been  originally  sold  to  the  plaintiffs  for  1200/.)  owing  to 
the  quantity  of  shipping  upon  sale  there  at  that  time,  which  sold 
then  at  a  very  low  rate.  With  some  slight  repairs,  however,  she 
was  rendered  fit  to  navigate  in  ballast  to  America,  a  passage  of 
only  17  days.  And  it  was  proved  that  if  she  could  have  got  a 
more  substantial  repair  of  the  damage  received  in  her  bottom  by 
running  on  the  rocks  she  was  very  capable  in  other  respects  of 
proceeding  safely  with  a  cargo  to  any  port  of  Great  Britain. 

On  the  part  of  the  defendant  it  was  contended,  1st,  that  the 
ship  was  not  seaworthy  ;  and,  2dly,  that  the  policy  was  avoided 
by  the  concealment  from  the  underwriters  of  the  letter  of  the 
29th  of  January,  describing  that  she  had  been  surveyed  at  Trini- 
dad on  account  of  her  bad  character.  And  two  underwriters  were 
called  to  prove  that  whenever  a  survey  of  a  ship  has  been  made 
in  the  West  Indies  it  was  the  constant  practice  to  disclose  that 
circumstance  to  the  underwriters,  whatever  the  result  of  such 
survey  might  have  been  ;  and  that  whatever  was  the  character 

[  593  ]  given  of  the  ship  therein  it  never  failed  to  enhance  the  pre- 
mium: and  some  underwriters  would  not  then  engage  on  any 
terms.  The  reason  of  which  opinion  and  practice  they  stated 
to  be  the  general  inaccuracy  of  such  surveys ;  the  taking  of 
which  always  bespoke  a  doubt  at  least  in  the  minds  of  those  con- 
cerned, which  made  the  ship  always  suspected.  There  was  also 
an  attempt  made  in  evidence  to  shew  that  the  ship  was  not  sea- 
worthy. The  learned  Judge,  however,  thought  that  the  defend- 
ant had  failed  in  proving  the  ship  not  seaworthy  at  the  com- 
mencement of  the  risk ;  but  he  considered  that  the  assured  ought 
to  have  communicated  to  the  underwriters  the  fact  of  the  survey 
having  been  taken,  and  the  letter  inclosing  it,  which  mentioned 
the  circumstance  of  the  ship's  having  a  bad  character  in  order 
that  they  might  exercise  their  judgments  upon  it,  in  deciding 
jrhelher  they  would  underwrite  at  all,  or  if  they  did,  at  what 

premium ; 
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premium  ;  for  want  of  which  communication  he  thought  the  ver- 
dict should  be  with  the  defendant.  The  jury,  however,  found 
for  the  plaintiff.  And  a  rule  nisi  having  been  obtained  for  set- 
ting aside  the  verdict, 

Park  (and  with  him  were  Topping  and  Litlledale)  shewed 
cause  against  the  rule,  and,  admitting  that  every  material  in- 
formation known  to  the  assured  at  the  time  of  the  insurance, 
which  might  vary  the  risk  insure'd,  ought  to  be  communicated 
by  him  to  the  underwriter,  contended  that  the  letter  and  survey 
sent  from  Trinidad  contained  no  material  information  which 
could  justly  be  considered  as  affecting  the  risk.  The  letter  in-» 
deed  stated  that  the  ship  was  reported  to  have  a  bad  character  ; 
but  the  same  letter,  confirmed  by  the  survey,  shewed  that  such 
report  had  no  foundation  in  fact,  and  that  it  probably  arose 
from  the  interested  views  of  the  captain  of  the  African  ship  [  594  J 
which  arrived  at  Trinidad  soon  after  the  Eliza,  in  order  to  ob- 
tain the  preference  of  freight.  The  opinion  given  at  the  trial  by 
the  two  underwriters  called  for  the  defendant,  founded  on  the 
general  inaccuracy  of  surveys  taken  in  the  West  Indies,  cannot 
weigh  against  the  positive  proof  that  the  ship  was  seaworthy: 
and  the  reason  why  the  survey  was  taken  was,  not  because  of 
any  doubt  entertained  of  that  fact  by  the  captain,  but  to  satisfy 
the  merchant  at  Trinidad  of  the  falsity  of  the  African  captain's 
account.  The  jury  might  probably  think  that  the  opinion  ex- 
pressed by  the  two  underwriters  was  not  founded  in  general  ex- 
perience. But  at  any  rate  these  documents  were  not  necessary 
to  be  disclosed  to  the  underwriters  at  the  time ;  because  what- 
ever doubts  they  might  have  suggested  (though  without  reason) 
of  the  seaworthiness  of  the  ship,  the  assertion  of  her  being  sea- 
worthy was  no  more  than  is  included  in  the  implied  undertaking 
of  the  assured  ;  and  whatever  is  the  subject-matter  of  warranty, 
either  express  or  implied,  such  as  sea  worthiness,  need  not  be 
communicated  to  the  underwriters,  according  to  the  opinion  of 
Lord  Mansfield  in  Shoolbred  v.  Nutt  (a). 

Scarlett,  (and  with  him  Erskine  was  to  have  argued)  in  sup- 
port of  the  rule,  said  that  there  were  different  degrees  of  sea- 
worthiness, which  it  was  material  for  an  underwriter  to  know, 
and  which,  when  known,  formed  in  common  experience  the 
basis  of  calculating  the  quantum  of  premium.  It  formed  the 

(^Sittings  after  Hil.  Terra,  1782,  Park  on  Insur  .  229.  a.,  and  vide 
post,  598.  S.  C. 

H  h  3  difference 
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1804.  difference  between  what  were  called  good  and  bad  risks.  On 
this  ground  the  letter  and  survey  were  material  to  be  communi- 
cated ;  for  though  if  *  the  suspicion  of  the  ship's  bad  condition 
RoDoi:ns.  bad  merely  existed  in  the  captain's  own  mind,  it  might  be  said 
*£  595  ]  to  have  been  done  away  by  the  opinion  afterwards  expressed  by 
him  and  confirmed  by  the  survey,  and  therefore  not  material 
to  be  communicated  to  the  underwriters  ;  yet  the  same  conse- 
quence does  not  follow  when  it  appears  from  the  letter  that  the 
suspicion  was  general,  and  that  it  was  not  removed  by  the  sur- 
vey, since  the  ship  was  not  able  to  procure  freight  in  conse- 
quence of  it.  The  underwriters  were  as  much  entitled  to  ex- 
ercise their  own  judgment  on  the  credit  due  to  the  persons  mak- 
ing the  survey  as  those  upon  the  spot  who  disregarded  their  re- 
port. And  the  reasonableness  of  the  discredit  attached  in  ge- 
neral to  surveys  so  taken,  and  acted  upon  in  this  instance  by 
the  merchants  of  Trinidad,  is  not  liable  to  be  removed  by  the 
event  in  this  case ;  as  it  appears  that  the  ship,  in  consequence  of 
an  injury  merely  partial,  was  soon  after  sold  for  a  mere  trifle. 
The  materiality  of  the  disclosure  was  strongly  fortified  by  the 
evidence  of  the  two  underwriters  at  the  trial ;  since  it  appeared 
that  the  mere  circumstance  of  taking  such  surveys  in  the  West 
Indies  had  in  several  instances  within  their  experience,  which 
had  been  very  long  and  extensive,  varied  in  fact  the  premium, 
and  with  some  underwriters  was  a  reason  for  declining  insur- 
ance altogether. 

Cur.  adv.  vult. 

Lord  ELLENBOROUGH  C.  J.  now  delivered  judgment. 

This  came  on  upon  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial ;  in  which  the  only  real  question,  (for  sea 
worthiness  did  not,  according  to  the  judge's  report,  make  any 
material  question,)  was,  Whether  the  assured  ought  to  have 
[  596  ]  communicated  a  letter  he  had  received  from  the  captain  of  the 
ship  before  the  policy  was  effected  ;  by  which  letter  he  was  in- 
formed that  he  had  been  obliged  to  have  a  survey  of  the  ship  at 
Trinidad,  from  which  place  the  voyage  insured,  (/.  e.  from  Trini- 
dad to  London}  commenced,  on  account  of  her  bad  character  ? 
This  letter,  containing,  as  it  did,  a  survey,  by  which  it  appeared 
that  all  the  persons  on  the  survey  had  agreed  that  the  ship  was 
sufficient  to  take  in  a  cargo  to  proceed  to  any  port  in  Great 
Britain  with  safety.  In  Carter  v.  Boehm,  3  Burr.  1905.  Lord 
Mansfield  says,  "The  reason  of  the  rule  which  obliges  the  party 
"  to  disclose  is  to  prevent  fraud  and  encourage  good  faith  :  it  is 

"  adapted 
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"  adapted  to  such  facts  as  vary  the  nature  of  the  contract,  1804. 
"  which  one  privately  knows,  and  the  other  is  ignorant  of  and 
"  has  no  reason  to  suspect."  The  question  therefore  must  al- 
ways be,  "  Whether  there  were,  under  all  the  circumstances  at 
"  the  time  the  policy  was  underwritten,  a  fair  statement,  or  a 
"  concealment,  fraudulent  if  designed,  or,  though  not  designed, 
"  varying  materially  the  object  of  the  policy,  and  changing  the  risk 
"  understood  to  be  run  ?"  Applying  this,  which  appears  to  be  a 
correct  rule  on  the  subject,  to  the  non-communication  in  ques- 
tion, did  the  circumstance  of  the  letter  and  survey  vary  materi- 
ally the  object  of  the  policy,  viz.  the  insurance  of  the  ship  for  the 
voyage,  or  did  it  vary  the  risk  itself  understood  to  be  run  ?  in 
other  words,  did  it  render  the  indemnity  a  more  or  less  hazard- 
ous one  ?  It  does  not  appear  to  have  varied  either.  But  it  is 
said,  it  might  have  varied  the  opinion  of  the  underwriter  as  to 
the  prudence  of  underwriting  such  a  risk,  when  it  was  known 
that  the  soundness  of  the  ship  had  been  so  far  questioned  as  to 
render  a  survey  of  the  ship  necessary  in  order  to  obviate  the 
doubts  of  persons  from  whom  the  shipment  of  goods  on  freight 
was  expected.  Is  it  then  to  be  laid  down  as  a  principle,  that  [  597  j 
every  fact  known  to  the  assured  with  respect  to  the  condition, 
quality,  and  circumstances  of  the  ship  prior  to  the  period  of  ef- 
fecting the  insurance,  which  may  possibly  guide  the  judgment  of 
an  underwriter  in  undertaking  or  refusing  to  undertake  the 
insurance,  is  to  be  communicated  to  him  ?  It  certainly  would 
have  some  weight  in  guiding  the  judgment  of  an  underwriter  on 
such  a  subject  to  know  how  old  the  ship  was,  where  she  was 
built,  whether  originally  British  or  foreign,  what  was  the  form 
of  her  construction,  whether  clinker  built  or  not,  whether  cop- 
per-bottomed or  not,  what  repairs  she  had  received,  and  when 
and  in  what  docks  those  repairs  were  done  to  her,  and  how 
lately  before  the  voyage  insured ;  and  if  the  voyage  were,  as  this 
was,  a  voyage  home,  what  accidents  the  ship  had  met  with  in 
her  outward  voyage.  All  this  may  be  very  proper  and  conve- 
nient for  an  underwriter  to  be  informed  of  before  he  takes  upon 
him  the  risk  ;  and  all  this  may  be  asked  of  the  assured ;  and  if  he 
should  withhold,  upon  being  asked  for  it,  any  material  part  of 
such  required  information,  his  policy  could  not  be  sustained  for 
a  moment ;  for  such  a  suppression  would  be  a  fraudulent  con- 
cealment of  material  facts,  which  has  always  been  considered  as 
avoiding  the  policy.  But  the  question  is,  Is  it  the  duty  of  the 
assured  in  the  (irst  instance,  and  as  a  condition  precedent  on  his 

H  h  4  part, 
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part,  to  inform  the  underwriter  of  all  these  circumstances  to  the 
extent  of  his,  the  assured's,  own  actual  knowledge  on  the  subject? 
If  it  be,  and  it  never  yet  has  been  either  in  theory  or  practice 
assumed  to  be  the  case,  the  assured  must,  before  he  effects  his 
insurance,  collect  from  all  his  documents  all  the  materials  for 
the  history  of  his  ship,  from  the  moment  of  her  being  launched 

[  598  ]  down  to  that  of  subscribing  the  policy.  But  it  is  to  be  recol- 
lected that  the  underwriter  virtually  is  indemnified  against  or 
exempted  from  the  effect  of  these  circumstances,  whether  dis- 
closed or  not,  as  far  as  they  render  the  ship  not  a  proper  object 
of  insurance  :  for  if  on  these  or  any  other  account  whatsoever 
the  ship  be  not  seaworthy  at  the  commencement  of  the  risk,  the 
underwriter  is  discharged  from,  or  rather  never  incurred,  any 
responsibility  with  respect  to  it.  And  therefore  in  the  case  of 
Shoolbred  v.  Nutt,  Park,  229,  a.  Lord  Mansfield  held  that  where 
the  owner  had  received  letters  from  his  captain  the  day  before 
he  effected  the  insurance,  stating  that  the  ship  had  arrived  at 
Madeira,  but  was  very  leaky,  and  that  the  pipes  of  wine  had 
been  half  covered  with  water :  which  letters  were  not  commu- 
nicated to  the  underwriters  ;  Lord  Mansfield  told  the  jury, 
"  That  there  should  be  a  representation  of  every  thing  relating 
"  to  the  risk  which  the  underwriter  has  to  run,  except  it  be 
"  covered  by  a  warranty.  It  is  a  condition  or  implied  warranty 
"  in  every  policy,  that  the  ship  is  seaworthy ;  and  therefore 
"  there  need  be  no  representation  of  that.  If  she  sail  without 
"  being  so,  there  is  no  valid  policy.  Here  the  leak  was  stopped 
"  before  she  sailed  from  Madeira,  and  she  sailed  in  good  coudi- 
"  tion  from  thence,  and  there  is  no  occasion  to  state  the  condi- 
"  tion  of  a  ship  or  cargo  at  the  end  of  the  former  voyage. 
"  Verdict  for  plaintiff."  Upon  this  authority,  as  well  as  upon 
the  reason  of  the  thing,  and  the  almost  absolute  impossibility  for 
the  assured  to  state  and  bring  forward  (without  any  specific  in- 
quiry or  request  for  information  having  been  addressed  to  him 
on  the  part  of  the  underwriter  relative  thereto,)  every  thing 
which  if  stated  might  have  been  deemed,  in  the  judgment  of  the 
underwriter,  material  to  the  question,  whether  he  should  under- 

[  599  ]  write  at  all,  and  if  so,  at  what  premium :  We  think  that  an 
assured  having  impliedly  warranted  as  he  has  his  ship  to  be  sea- 
worthy, and  having  concealed  no  circumstance  relative  to  the 
seaworthiness  of  the  ship  which  he  was  required  to  disclose, 
and  not  having,  at  the  time  of  effecting  the  policy,  known  of 
any  fact  which  rendered  her,  with  reference  to  the  risk  insured, 

otherwise 
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verdict,  which  a  jury,  upon  consideration  of  these  circumstances,  TI 

J    J'  HAT  WOOD 

has  found  m  his  favour.  a<>-ui>ist 

.Rule  discharged.  RODGERS. 


BRYAN  against  HORSEMAN.  Monday, 

Feb.  13th, 
assumpsit    for  wheat  sold   and  delivered,   the   defendant  -An  acknow- 


pleaded  non-assumpsit,  and  the  statute  of  limitations.     And  1  ' 


at  the  trial  before  Lord  El/enborough  C.  J.  at  the  sittings  after  though  ac- 

last  term,  the  plaintiff,  in  order  to  take  the  case  out  of  the  sta-  companied 

tute,  culled  the  sheriff's  officer,  who  proved  that  the  defendant,  w^th  a  ^c" 

on  being  arrested,  said,  "  J  do  not  consider   myself  as  owing  j     }erenci_ 

Mr.  Bryan  a  farthing,  it  being  more  than  six  years  since  I  con-  ant  "that  he 

traded.     I  have  had  the  wheat,  1  acknowledge,  and  I  have  paid  did  not  con- 

some  part  of  it,  and  26/.  remains  due."     On  the  part  of  the  •Merhimtdf 

defendant  it  was  objected,   that  these  expressions  amounted  to  piajntjft-  a 

no  more  than  what  he  had  stated  upon  record  in  his  plea,  which  farthing,  it 

confessed  the  existence  of  the  debt,   but  avoided  it  by  alleging  being  more 

the  lapse  of  time.   His  Lordship,  however,  thought  that  accord-      an 

years  since 
ing  to  the  authorities  such  an  acknowledgment  of  the  existence  hecontract- 

of  the  debt  must  be  deemed  sufficient  to  take  the  case  out  of  the  ed,"  is  suffi- 
statute,  though  if  the  matter  had  been  res   Integra   the  point  cienttotake 
might  have  admitted  of  doubt:  and  accordingly,    by  his  direc-     c^*' 
tion,  a  verdict  passed  for  the  plaintiff.  tuteoflirai- 

*Bosanquet  on  a  former  day  moved  to  set  aside  the  verdict,  tations. 
and  have  a  new  trial.  The  words  of  the  statute  21  Jac.  1.  c.  16.  *[  ^00  J 
s.  3.  are  express  that  all  actions  on  the  case,  &c.  "  shall  be  com- 
"  menced  and  sued  within  six,  years  next  after  the  cause  of 
"  such  actions  or  suits,  and  not  after."  And  in  every  form 
of  action  but  that  of  assumpsit  the  construction  has  been  in  uni- 
son with  the  words  and  policy  of  the  law.  In  assumpsit,  how- 
ever, any  acknowledgment  of  the  debt  within  six  years  as  then 
existing  has  been  holden  to  take  the  case  out  of  the  statute  : 
which  has  arisen  out  of  the  nature  of  the  action;  considering 
such  acknowledgment  as  evidence  of  a  new  promise  made  on 
the  meritorious  consideration  of  the  antecedent  debt,  and  there- 
fore giving  a  new  cause  of  action  distinct  from  the  original 
consideration.  The  issue  there  joined  is  upon  the  promise 
within  six  years  ;  and  therefore  whatever  amounts  to  evidence 

of 
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1804.  of  such  a  promise  in  fact  is  sufficient  to  maintain  the  affirmative 
of  the  issue.  If  there  be  a  simple  acknowledgment  of  the  debt 
as  then  existing,  a  promise  to  pay  it  may  be  implied  from  the 
reason'and  justice  of  the  thing,  and  the  presumed  intention  of 
the  party  making  it.  But  that  implication  or  presumption  may 
be  rebutted,  and  cannot  apply  to  an  acknowledgment  accom- 
panied with  a  positive  declaration  that  the  party  did  not  con- 
sider himself  bound  in  law  to  pay  the  debt,  otherwise  the  very 
plea  of  non  assumpsit  infra  sex  annos,  which  is  an  acknowledg- 
ment of  the  antecedent  debt,  might  be  strained  into  a  promise. 
But  if  an  acknowledgment  and  an  avoidance,  when  put  in  the 
form  of  a  plea  upon  the  record,  be  a  good  defence,  it  cannot 
overset  the  plea  when  tendered  as  evidence.  In  this  case  the 
presumption  of  a  new  promise,  which  might  arise  from  the  ac- 
[  G01  ]  knowledgraent  if  it  stood  alone,  is  rebutted  by  the  concomitant 
avoidance.  In  Dickson  v.  Thompson  (a)  it  was  ruled  that 
though  a  promise  within  six  years  would  evade  the  statute  of 
limitations,  yet  a  bare  acknowledgment  of  the  debt  would  not. 
And  this  was  solemnly  decided  by  all  the  Judges  in  Heyl'm  v. 
Hastings  (b)  ;  but  they  held  that  it  was  evidence  of  a  promise 
to  go  to  the  jury,  and  Rokeby  J.  compared  it  to  the  case  of 
trover  and  conversion,  where  a  demand  and  refusal  are  holden 
to  be  evidence  of  a  conversion,  but  not  a  conversion  in  them- 
selves. The  same  doctrine  is  adopted  by  Mr.  Justice  Bttl/er 
in  his  Nisi  Prius,  148.,  who,  in  addition  to  Heylin  v.  Hastings, 
cites  the  case  of  Owen  v.  Wolley,  Salop,  1751,  where,  in  an 
action  by  an  executor  for  money  had  and  received  to  the  use  of 
the  testatrix,  the  defendant  was  proved  to  have  said,  "  I  ac- 
knowledge the  receipt  of  the  money,  but  the  testatrix  gave  it  to 
me"  On  which  dive's,  directed  the  jury  to  find  for  the  de- 
fendant ,•  for  such  an  acknowledgment  could  not  amount  to  a 
promise  to  pay  when  the  defendant  insisted  that  he  was  entitled 
to  retain.  Lord  Mansfield,  indeed,  in  the  subsequent  case  of 
Trueman  v.  Fenton  (c),  said  that  the  slightest  acknowledgment 
has  been  holden  sufficient  to  take  a  case  out  of  the  statute,  such 
as,  "  Prove  your  debt  and  I  will  pay  you  ;"  or,  "  I  am  ready  to 
account,  but  nothing  is  due  to  you."  But  it  does  not  appear 
from  thence  whether  he  considered  an  acknowledgment  as  set- 
ting up  the  old  promise,  or  as  evidence  of  a  new  one.  If  only 

(«)  2  Show.  125. 

(6)  1  Ld.  Raym.  421.  Carth.  470.  5  Mod.  426.,  and  12  Mod.  223. 

(r)  Coup.  548. 

the 
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the  latter,  it  must,  like  all  other  matters  of  evidence,  be  capable        1804. 

of  beinsr  rebutted.     And  indeed  the  first  instance  put  by  him  is 

BRYAN 
the  very  *  acknowledgment  which  was  the  subject  of  dispute  in        against 

Hey  tin  v.  Hastings,  and  shews  that  he  had  that  case  in  view  at  HORSEMAN. 
the  time ;  and  there,  according  to  the  report  of  Carthew,  it  was  *[  602  ] 
expressly  considered  that  the  acknowledgment  of  the  debt  was 
"  evidence  of  a  new  promise."  And  the  second  instance  put  by 
him  is,  properly  speaking,  no  acknowledgment,  but  rather  a 
denial  of  the  debt,  with  a  new  promise,  however,  to  pay  what- 
ever should  appear  doe  upon  taking  an  account.  In  Yea  v. 
Fouraker  (a),  the  defendant,  who  had  been  surety  in  a  note  for 
another,  said,  after  six  years  "  you  know  I  had  not  any  of  the 
"  money  myself,  but  I  am  willing  to  pay  half  of  it."  And  this, 
according  to  the  report  in  Butler's  Ni.  Pri.  was  holden  to  be  a 
promise  sufficient  to  take  the  case  out  of  the  statute  ;  and,  ac- 
cording to  the  report  in  Burrow,  it  was  a  sufficient  acknow- 
ledgment for  that  purpose,  though  made  after  the  action  com- 
menced. But  whether  taken  as  a  distinct  promise,  or  only  as 
evidence  of  it,  it  was  a  complete  recognition  of  the  original 
transaction,  unaccompanied  with  any  excuse  or  refusal  to  pay, 
and,  on  the  contrary,  expressive  of  a  willingness  to  pay  half: 
but  the  question  as  to  the  quantum  did  not  arise,  as  the  jury 
had  found  for  the  defendant,  and  the  Court  granted  a  new  trial 
generally.  But  taking  it  even  as  an  acknowledgment,  and  so 
only  evidence  of  a  promise,  it  must  be  evidence  of  it  at  any  pe- 
riod within  which  the  debt  is  acknowledged  to  be  due,  that  is 
between  such  acknowledgment  and  the  original  consideration. 
So  in  Lawrence  v.  Worral  (/;),  the  defendant's  saying  to  the 
plaintiff,  "  what  an  extravagant  bill  you  have  delivered  me," 
was  ruled  by  Lord  Kenyan  to  be  an  acknowledgment  of  some  [  603  ] 
money  being  due,  to  take  the  case  out  of  the  statute,  though 
accompanied  by  a  refusal  to  refer  the  demand  to  arbitration. 
But  the  defendant  there  neither  insisted  upon  any  excuse  for 
the  whole,  nor  indeed  refused  to  pay  what  in  his  opinion  was  a 
reasonable  charge.  The  strongest  case  is  that  of  Clarke  v. 
Bradshaw  and  Coghlan  (c),  where  the  defendant  Bradshaw 
saying  "  that  the  plaintiff  had  paid  money  for  him  twelve  years 
ago,  but  that  he  had  since  become  a  bankrupt,  by  which  he 

(a)  Bull.  N.  P.  14-9.  and  2  Burr.  100.0.. 

(A)  Sittings  after  Mich.  Term,  32  Ceo.  3.  Peake's  Ni.  Pri.  Cos.  93. 

(c)  Sittings  after  Easter  Term,  40  Geo.  3.  3  Esp.  Ni  .Pri.  Cos.  J  55.  7. 

was 
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1804.       was  discharged,  as  well  as  by  law,  from  the  length  of  time  the 

debt  accrued,"  was,    by  the    same  learned  and  noble  Judge, 

against       deemed  to  take  the  case  out  of  the  statute.     But  as  a  direct  ac- 

HORSEMAX.  knowledgment  was  also  proved  to  have  been  made  by  the  other 

defendant,    the  partner  of  Brads/iaw,   the  plaintiff  was  at  all 

events  entitled  to  a  verdict ;  which  accounts  for  the  point  not 

having  been  afterwards  moved  in  court :    and  further,  Lord 

Kent/on  is  there  said  to  have  so  decided   upon  the  authority  in 

former  cases  ;  but  none  of  those,  upon  examination,  appear  to 

warrant  the  doctrine  to  this  extent. 

The  Court,  after  some  hesitation,  granted  a  rule  to  shew 
cause ;  but  when  Garrozv  and  Wigley  were  to  have  shewn  cause 
on  this  day, 

Lord  ELLENBOROUGH  C.  J.  said  that  they  had  looked  into  all 
the  authorities  ;  and  that  whatever  their  opinion  upon  the  statute 
might  have  been  had  the  question  been  new,  yet,  after  the  long 
train  of  decisions  upon  the  subject,  it  was  necessary  to  abide 
by  the  construction  which  had  been  put  upon  it;  in  conformity 
[  C04  ]  with  which  they  thought  themselves  bound  to  hold  that  what 
was  said  by  the  defendant  was  a  sufficient  acknowledgment  of 
the  pre-existing  debt  to  create  an  assumpsit,  so  as  to  take  the 
case  out  of  the  statute. 

Rule  discharged  (a). 

(a)  Rucker  v.  Sir  Samuel Hannay,  B.R.  Tr.  29Geo.3.  MS.  The 
defendant  had  stated  to  the  Court,  in  an  affidavit  for  leave  to  plead  the 
statute  of  limitations,  that  "  since  the  bill  of  exchange  (on  which  the  ac- 
tion was  brought)  became  due,  (which  was  more  than  six  years  before) 
no  demand  for  payment  had  been  made  on  him;"  and  this  was  deemed  suf- 
ficient to  be  left  to  the  jury  as  an  acknowledgment;  and  the  jury  hav- 
ing found  a  verdict  for  the  plaintiff,  the  Court  refused  to  grant  a  new 
trial.  And  vide  Lloyd  v.  Maund.  2  Term  Rep.  760. 
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The  KING  against  The  late  Sheriff  of  MIDDLESEX.     Monday, 

Feb.  13th. 

A   Rule  was  obtained  calling  on  the  prosecutor  to  shew  cause  The  same 
why  the  writ  of  attachment  issued  against  the  late  sheriff*  sheriff,  by 
of  Middlesex,  for  not  bringing-  in  the  body,  and  also  the  habeas       .    ..    - 
corpora  requiring  the  present  sheriff  to  bring  into  court  the  late  e(|  ancj  jdi- 
sheriff  of  Middlesex,  should  not  be  set  aside  for  irregularity  with  vered  to  him 
costs,  and  proceedings  in  the  mean  time  stajed.  The  facts  were,  >s  executed 
that  Pngh,  the  defendant  in  the  original  cause,  was  arrested  in  ^cc  ouo^t 
September  last  by  the  late  sheriff,  on  a  bill  of  Middlesex  issued  to  make  bis 
in  the  last  long  vacation,  and  was  seen  at  large  again  the  latter  return  to  the 

end  of  the  same  month.     On  the  7th  of  November  the  late  she-  s.am(:'  an(J 
.,«  ,      .„.    hand  such 

rift  was  ruled  to  return  the  writ,  whereupon  the  present  sherm,  wrjt  and  re_ 

who  had  never  had  Pugh   in  his  custody,  returned  cepi  corpus,  turn  over  to 
and  then  the  late  sheriff  was,  on  the  12th  of  November,  ruled  to  the  new  sbe" 
bring  in  the  body,    and  afterwards  the  attachment  in  question  n  ^s  °^Q 
issued  against  the  late  sheriff,   who  had  made  no  return.     But  0ffjCe  before 
no  objection  was  taken,    to    the  irregularity  till   the  27th   of  the  return 

January.  da>'  5  an^ 

sucli  IIPW 
*  Hullock,  in  support  of  the  rule,   contended  that  the  rule  of  sherift-wjn 

Court,  TV.  31  Geo.  3.  («),  shewed  that  the  attachment  could  only  return  the 
issue   against  the  sheriff  who  had  returned  cepi  corpus  ;  though  wit  witk 

it  might  issue  against  him  notwithstanding  he  was  out  of  office     ^. 

riffs  return 
before  he  was  ruled  to  bring  in  the  body.    And  that  the  practice  thereon. 

was,  for  the  late  sheriff  to  make  over  to  the  new  sheriff  on  his  And  if  the 
coming  into  office,  all  his  prisoners  and  all  writs  not  returned,  old  sheriff, 

and  the  returns  were  made  by  the  new  sheriff. 

uig  a  deieii- 

Erskine  and  Wigley,   on  the  other  hand,  contended  that  it  ^ant  suffer 
was  the  duty  of  the  late   sheriff,   by  whom  the  defendant  had  him  to  es- 
been  arrested,  to  have  made  the  return  of  cepi  corpus  ;  and  caPci anc*  8° 
that  such  return  by  the  present  sheriff  was  a  mere  mistake,  i   r       j 
which   ought  not  to  bind  him.     That  in   strictness  the  return  return  day, 
ought  always  to  be  made    by  the  sheriff  to  whom  the  writ  was  he  alone  is 
directed  and  delivered,  and  not  by  one  who  was  a  stranger  to  answeralile 
it ;  that  otherwise  no  proper  return  could  be  made  in  a  case  cape 
where  the  writ  having  been  directed  to  the  late  sheriff  and    the     *[  605  ] 
party  arrested  by  him,  he  had  afterwards  suffered  an  escape ; 

(fl)  4  Term  Rep.  379- 

for 
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1804.  for  the  new  sheriff,  to  whom  the  writ  was  delivered  over,  could 
not  be  bound  to  return  cepi  corpus  where  the  defendant  had 
never  in  fact  been  in  his  custody,  and  if  he  returned  non  est 
inventus,  such  return  would  not  be  true  in  regard  to  the  lale 
sheriff. 

The  Court  ordered  the  matter  to  stand  over  for  further  inquiry 
as  to  the  practice,  and  to  look  into  the  authorities.  And  on 
this  day 

Lord  ELLENBOROUGH  C.  J.  delivered  the  opinion  of  the 
Court. 

Jn  strictness  a  sheriff  ought  to  return  every  writ  directed  and 
delivered  to  him.  Rule  jE.  C  Jac.l.  1608.  And  the  new  she- 
riff is  not  chargeable  with  such  things  which  are  executed  be- 
fore they  are  delivered  over  to  him  by  the  old  sheriff.  Cro.  E/iz. 
365.  For  if  the  old  sheriff  take  a  man  in  execution,  and  after- 
wards a  new  sheriff  be  made,  and  before  the  old  sheriff  deliver 
his  prisoner  to  the  new  sheriff  the  prisoner  escape,  the  old  she- 
riff only  is  chargeable  for  the  escape  ;  for  the  new  sheriff  shall 
not  be  chargeable  for  any  other  prisoners  than  what  are  deli- 
vered over  to  him  by  indenture.  Hob.  266.  1  Buhtr.  70.  79. 
2  Leon.  54.  Jf  a  writ  directed  to  the  sheriff  be  executed,  and 
afterwards  a  new  sheriff  be  elected,  the  successor  (if  the  writ  be 
returned  over  to  him)  ought  to  return  the  writ  zcith  the  old  sJie- 
rijjTs  return  thereon,  and  that  he  received  the  writ  as  above  in- 
dorsed from  his  predecessor.  2  Roll.  Abr.  457.  Dull.  516. 
1  Buhtr.  70.  Now  the  rule  is  for  the  late  sheriff  to  make  his 
return.  In  3  Rep.  72.  West  by1  &  case,  it  is  resolved  that  after 
the  election  of  a  new  sheriff,  and  before  delivery  over  of  the 
prisoners  to  him,  they  do  remain  in  the  custody  of  the  old  she- 
riff, and  after  delivery  of  them  over  to  the  nezo  sheriff  he  at  the  day 
of  the  return  ought  to  return  cepi  corpus.  So  in  Style's  Prac. 
Reg.  p.  587.,  a  sheriff  out  of  his  office  cannot  be  fined  by  a  Court, 
but  a  tipstaff  may  be  sent  for  him  to  bring  him  to  answer  a  mis- 
demeanour committed  by  him  when  he  was  in  his  office,  al- 
though the  process  which  the  law  allows  against  him  when  he  is 
out  of  his  office  is  a  dislringas  nuper  vie.,  and  distringas  after 
distringas  until  he  doth  appear.  22  Car.  13.  R.  And  by  another 
[  607  ]  rule  of  Court,  T.  31  Gen.  3.  (fl),  "  Where  a  sheriff  before  going 
out  of  office  shall  arrest  a  defendant,  and  a  cepi  corpus  shall 
afterwards  be  returned,  he  shall  and  may,  within  the  time 


(«)  R.  and  0.  of  B.  R.  48. 


allowed 


IN  THE  FORTY-FOURTH  YEAR  OF  GEORGE  III. 

allowed  by  law,  be  called  upon  to  bring  in  the  body  by  a  rule        1804. 

for  that  purpose,  notwithstanding  he  may  be  out  of  office  before 

The  KING 
such  rule  shall  be  granted.  against 

The  Court,    therefore,  upon  the  whole,  held  the  attachment      The  late 
irregular  in  this  case  against  the  late  sheriff1,  he  having  made  no     Sheriff  of 
return;  but  that  the  irregularity  had  been  waved  by  moving  so 
late  to  set  it  aside. 

Rule  discharged. 


HECKSCHER  and  Others  against  GREGORY.  Monday, 

Feb.  13th. 

TN  an  action  on  the  case,  framed  on  the  stat.  7  Geo.  2.  c.  8.,  In  an  action 

to  recover  the  difference  of  stock,  the  plaintiffs  declared  that  p»  thestock- 
•  •  i     m         f  *         f      jobbing  act, 

at  the  times  of  making  the   several  sales  and  offers  of  transfer  «  (jeo  2  c 

aftermentioned,  viz.  on  the  5th  of  May  1803,  they  were  en-  s.  *.  6,  to 
titled  to  the  interest  or  share  of  1000/.  stock  3  per  cent,  cons.,  recover 

standing  in  the  books  of  the  Bank  of  England  in  the  name  of  * 

....  against  one 

Daniel  Eliason  as  their  trustee ;  and  being  so  entitled,  it  was  wj,0  jja(]  re_ 

agreed  between  them  and  the  defendant,  that  the  plaintiffs  bar-  fused  to  ac- 

ffained  to  sell  and  the  defendant  to  buy  of  them  their  interest  ceptandpay 

for  stock 
in  the  said  stock,  at  the  price  of70|/.  for  money,  and  the  said  aareed  to  j^ 

stock  was  to  be  transferred  on  that  day  in  the  name  of  the  de-  sold  to  him, 

fendant,  and  he  was  then  to  pay  the  price  of  the  same  to  the  itisnecessa- 

plaintiffs:  and  the   said  agreement  being  so  made,  afterwards,  ryt°  prove 

&c.  in  consideration  that  the  plaintiffs,  at  the  instance  of  the  transfer  Of 

defendant,  had  promised  to  perform   the  said   agreement  in  *  the  stock  to 

every  thing  on  their  parts  to  be  performed,  the  defendant  pro-  some  other 

mised  to  the  plaintiffs  to  perform  every  thing  on  his  part,  &c.  Pcrso"  be" 

The   plaintiffs   then  averred  that  they,  on  the  said  5th  of  May  tionhrou«ht; 

1803,  were  ready  and  willing  to  transfer  the  stock  at  the  price  and  proof 

aforesaid  and  in  pursuance  of  the  said  sale,  and  did  then  and  a'one  °'  a 

there,  in  due  manner  tender  and  offer  to  transfer  the  same,  &c.  sejj  ^5^ 

to  the  defendant,  according  to    the  said  sale,  and  to  make  the  other  person 

proper  entries,  &c.  in  the  books  of  the  Bank,  &c.  of  all  which  before  the 

premises  the  defendant  then  and  there  had  notice,  and  was  then  f ctlon. 

brought, 
and  there  requested  to  accept  and  pay  for  the  said  stock,  but  the  t|lough  fo\_ 

defendant  then  and  there  and  from  thence  hitherto  has  refused  to  lowed  up  by 
accept  the  said  transfer,  or  take  the  interest  so  sold  to  him,  or  pay  an  actual 
for  the  same,  according  to  the  said  sale.    And  then  the  plaintiffs  ,     ." 

averred  that  from  the  time  of  their  making  such  tender  and  offer  notsufficient 
as  aforesaid  until  the  commencement  of  this  suit  tbey  were  un-  to  sustain 

he  action. 

*[  C08  ] 
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[  609  ] 


sittings 


able  to  sell  the  said  stock,  or  any  part  of  it,  at  or  for  the  price  or 
rate  aforesaid.     And  the  plaintiffs  afterwards,    and  before  the 
commencement  of  this  suit,  viz.  on  the  9th  of  June  1803,  so/r/the 
said  stock  at  a  less  price  than  aforesaid,  viz.  for58^/.  per  cent., 
&c.     There  were  other  counts  laying  the  same  transaction  in 
different  ways  :  concluding  to  the  plaintiffs'  damage,  &c 
At  the  trial  before  Lord  Ellenborouph  C.  J.   at  the 
after  last  term,  at  Guildhall,  it  appeared  that  the  plaintiffs,  who 
resided  abroad,   had  written  to  their  agent  Mr.  Eliasoit,  on  the 
22d  of  y/pnV  1803,  advising  him  to  sell  out  their  stock  as  soon  as 
stocks  rose  to  a  certain  price.     And  an  opportunity  offering  for 
this  purpose  on  the  5lh  of  May,    upon  intelligence  then    sup- 
posed to  have  been  communicated  by  one  of  his  Majesty's  Secre- 
taries of  State  to  the  Lord  Mayor  of  London,   purporting  that 
all  differences  subsisting  between  this  country  and  France  were 
happily  terminated ;  (a  letter  which  very  soon  afterwards  turned 
out  to  be  a  forgery  ;)  in  consequence  of  which  the  stocks  sud- 
denly rose  to  7Q\L,  Eliason's  broker  contracted  for  the  sale  of 
the  stock  at  that  price  to  the  defendant,  and  a  transfer  was  on 
the  same  day  directed  to  be  made  to  him,  and  the  ticket  neces- 
sary for  making  the  transfer  was  given  in  at  the  Bank.     But  be- 
fore such  transfer  could  be  made  the  fraud  was  discovered,  and 
the  defendant  refused  to  execute  his  bargain,   though  the  slock 
•was  formally  tendered  to  him  on  the  same  day.  ^  In  consequence 
of  the  defendant's  refusal,  Eliason  wrote  to  his  principals  abroad, 
the  plaintiffs,   and  on  the  receipt  of  their  answer  the  plaintiffs' 
broker  received  directions  to  sell  the  stock  on  the  9th  of  June 
following,  and  a  contract  of  sale  was  then  accordingly  made  to  a 
Mr.  Cope  for  57|/.  ex.  div.;  but  as  the  stocks  were  then  shut 
no  transfer  could   be  made,  nor  was  any  in  fact  made  till   the 
opening  on  the  6lh  of  July  1803.     The  declaration  was  of  Tri- 
nity term  last,  and  the  memorandum  on  the  Nisi  Prius  record 
was  of  the  25th  of  June,  to  which  day  of  course  the  commence- 
ment of  the   action  related.     Lord  El/en  borough  C.  J.  was  of 
opinion  that  an  actual  resale  and  transfer  were  necessary  by  the 
stat.  7  G.  2.  c.  8.  to  the  maintenance  of  the  action,   and  that  the 
mere   contract  of  sale  which  took  place  on  the  9th  of  June  was 
not  sufficient  in  itself  without  the  actual  transfer,  which  was 
the  completion  of  the  sale,  which  was  not  made  till  after  the 
commencement    of   the   action :    he  therefore   nonsuited   the 
plaintiff.     And   on   a  former  day  of  this  term  a  rule  nisi  was 
obtained  for  selling  aside  the  nonsuit  and  having  a  new  trial, 

Which 
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Which  was  moved  on  the  grounds,  1st,  that  an  actual  transfer 
was  not  necessary  to  support  the  action ;  or,  2dly,  if  it  were,  yet 
*  that,  when  made,  it  would  relate  back  to  the  time  of  the  sale, 
which  was  before  the  action,  and  the  only  thing  required  by  the 
statute  to  sustain  the  action. 

Gibbs  (and  Marryat  was  to  have  argued  on  the  same  side) 
shewed  cause  against  the  rule.  This  action  is  framed  on  the  6th 
clause  of  the  stat.  7  Geo.  2.  c.  8.  which  enacts,  "  that  no  per- 
"  son  who  shall  sell  any  stock  to  be  delivered  and  paid  for  on 
"  a  certain  day,  and  which  shall  be  refused  or  neglected  to  be 
"  paid  for  according  to  such  agreement  shall  be  obliged  to  trans- 
"Jer  the  same,"  (that  is,  to  the  person  so  refusing  to  pay  for  it) : 
"  but  it  shall  he  lawful  for  such  person  to  sell  such  stock  which 
"  shall  be  so  refused  or  neglected  to  be  paid  for  to  any  other  per- 
"  son  for  the  best  price  which  can  be  obtained  ;  and  after  such 
"  sale  to  receive,  (if  the  parties  can  agree,)  or  to  recover  as  afore- 
"  said  from  the  person  who  first  contracted  for  the  same  all  the 
"  damage  which  shall  be  sustained  thereby."  Now  as  well  from 
the  reason  of  the  thing  as  from  comparing  this  with  the  ante- 
cedent and  subsequent  clauses,  it  appears  that  sale  must  mean 
transfer ;  because  till  the  actual  transfer  of  the  stock,  or  the 
delivery  of  it  to  the  purchaser,  the  sale  is  not  complete :  it  is 
only  a  contract  for  sale ;  it  rests  in  fieri.  The  sale  is  not  of 
any  specific  thing ;  but  it  would  be  a  sufficient  performance  of 
such  a  contract  though  the  owner  had  sold  his  own  stock  to 
another  than  the  one  with  whom  he  first  contracted,  provided 
by  the  purchase  of  new  stock  of  the  same  denomination  he  was 
enabled  to  make  good  his  bargain  in  time  by  transferring  it  to 
the  first  contractor.  So  in  Butterfield  q.  t.  v.  Windle  (a),  the 
sale  of  coals  was  holden  to  be  in  that  county  where  the  contract 
was  performed  and  the  delivery  made,  and  not  where  the  con- 
tract of  sale  only  took  place.  Besides,  the  policy  of  the  act  was 
to  prohibit  mere  gambling  speculations  on  the  price  and  fluc- 
tuations of  stock,  without  any  real  purchases  taking  place.  This 
could  only  be  insured  by  requiring  an  actual  transfer  of  the  stock 
previous  to  any  recovery  of  damages  either  for  the  not  deli- 
vering or  not  paying  for  it.  By  the  5th  clause,  therefore,  it  is 
stipulated,  "  for  preventing  the  evil  practice  of  compounding 
"  or  making  up  differences  for  stocks  bought,  sold,  or  agreed 
"  so  to  be,"  that  no  money  or  other  consideration  be  paid,  &c. 
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for  the  compounding,  &c.  any  difference  "  for  the  not  deli- 
"  vering,  transferring,  having,  or  receiving"  any  stock,  &c.  or 
"  for  not  performing  of  any  contract  or  agreement  so  sti- 
"  pulated  and  agreed  to  be  performed  ;  but  lhat  every  such  con- 
"  tract  and  agreement  shall  be  specifically  performed  and  executed 
"  on  all  sides,  and  the  stock  or  security  agreed  to  be  assigned, 
"  transferred  and  delivered,  shall  be  actually  so  done,  and  the 
"  money  or  other  consideration  thereby  agreed  to  be  given  for 
"  the  same  shall  also  be  actually  and  really  given  and  paid,"  &c. 
If  the  act  had  stopped  there,  one  who  had  agreed  to  sell  to  ano- 
ther who  was  unwilling  to  perform  his  part  of  the  contract 
would  have  been  left  without  remedy  ;  because,  if  the  contract 
were  at  all  events  to  be  specifically  performed  before  he  was 
entitled  to  recover  his  damages,  he  must  first  have  gone  into  a 
court  of  equity.  To  remedy  which,  without  invading  the  prin- 
ciple of  the  statute,  the  6th  clause  was  framed,  which  substitutes 
an  actual  sale  and  transfer  to  another  purchaser  in  lieu  of  that 
to  the  original  contractor,  and  then  enables  the  seller  to  reco- 
ver the  difference,  if  any,  in  damages.  But  unless  an  actual 
transfer  were  required  the  whole  policy  of  the  act  would  be 
defeated ;  for  then  the  seller  might,  after  recovering  the  differ- 
ence, still  retain  the  stock  which  he  had  contracted  to  sell,  and 
under  such  a  cover  effect  would  be  given  to  those  speculations, 
unfounded  on  any  real  transactions,  which  the  legislature  meant 
to  prohibit  by  the  5th  clause  (a).  This  construction  is  rendered 
still  more  evident  by  the  7th  clause,  which  provides  "  thai  it 
"  shall  be  lawful  for  any  person  who  shall  buy  any  stock,  &c. 
"  to  be  accepted  and  paid  for  on  a  future  day,  and  which  shall 
"  be  neglected  or  refused  to  be  transferred,  to  buy  the  like  quan- 
"  tity  of  such  stock  of  any  other  person  at  the  current  market 
"  price,  and  to  recover,  and  receive,  after  such  purchase  and  ac- 
"  ceptance,  (if  the  parties  can  agree),  from  the  person  who  first  ' 
"  contracted  to  seller  deliver  the  same,  the  damage  which  shall 
"  be  sustained  by  reason  of  the  not  delivering  or  not  transferring 
"  such  stock  or  other  securities."  If  then  the  transfer  of  other 
stock  be  specifically  required  to  be  made  to  the  buyer  under  the 
7th  clause,  to  enable  him  to  recover  damages  against  the  stock 

(a)  The  words  of  this  clause  arc,  that  "  no  money  or  other  consi- 
"  deration  whatsoever  (except,  &c.  shall  be  voluntarily  given,  paid, 
"  &c.  for  the  compounding,  &c.  any  difference  for  the  not  delivering, 
"  &c.  stock." 
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owner  who  had  originally  contracted  to  sell  to  him,  and  who  had 
not  performed  his  contract,  that  shews  what  sort  of  sale  was 
meant  in  the  6th  clause  to  be  made  by  the  stock-holder  who  had 
contracted  to  sell  to  one  who  had  refused  to  accept  the  stock,  in 
order  to  entitle  such  stock-holder  to  recover  the  difference, 
namely,  a  sale  perfected  by  an  actual  transfer. 

Erskine  (with  whom  Garrow  and  Wigley  were  to  have  argued) 
in  support  of  the  rule,  admitted  that  if  in  consequence  of 
,  the  necessity  for  Mr.  Eliason  to  write  to  the  plaintiffs  abroad, 
and  to  wait  their  answer  till  the  9th  of  June,  the  stocks  had 
risen  at  any  period  in  the  mean  time  to  as  high  a  price  as  that 
which  the  defendant  had  contracted  to  give,  by  which  the  plain- 
tiffs would  have  been  enabled  to  have  sold  out  without  incur- 
ring any  loss,  it  might  have  been  an  answer  to  this  action  for  the 
difference  of  the  price  at  which  they  actually  sold  their  stock  on 
the  9th  of  June :  but  they  could  not  have  sold  for  more  than 
they  did  on  any  intermediate  day;  and  as  the  difference  was  the 
true  measure  of  damage,  that  must  relate  to  the  time  of  the  sale 
agreed  to  be  made,  and  not  to  the  subsequent  transfer  in  pursu- 
ance of  such  sale.  The  contract  of  sale,  therefore,  was  the 
only  criterion  of  the  damages,  and  the  operative  words  of  the 
6th  section  refer  only  to  the  sale,  and  not  to  the  transfer ;  and 
the  requiring  of  a  transfer  in  other  clauses  more  strongly  marks 
the  difference.  If  the  statute  had  stopped  at  the  5th  clause  the 
stock-holder  before  he  could  have  had  his  remedy,  must  have 
transferred  his  stock  into  the  name  of  one  who  was  perhaps  an 
insolvent ;  to  remedy  which  inconvenience  the  6th  section  was 
made,  which  regards  merely  the  contract  of  sale  and  not  the 
actual  transfer  :  and  it  speaks  of  persons  who  shall  sell  stock  to 
be  delivered  and  puid  for  on  a  certain  day :  and  in  case  the  buyer 
refuses  to  make  good  his  bargain,  it  enables  the  stock-holder  to 
sell  to  any  other,  and  after  such  sale  to  receive  or  recover  the 
difference.  The  legislature  therefore,  so  far  considered  that 
there  might  be  a  sale  distinct  from  a  transfer  of  stock,  that  it 
enables  the  holder,  in  case  of  a  sale  to  one  who  will  not  pay, 
to  with-hold  the  transfer  and  sell  to  another;  and  this  would 
hold  good  as  well  in  regard  to  the  second  as  the  first  sale.  The 
use  of  requiring  the  sale  was  to  ascertain  the  measure  of  damage, 
and  the  party  to  whom  it  was  sold  would  of  course  compel  the 
transfer  to  be  made  ;  otherwise,  by  the  7th  section,  he  may  in 
his  turn  buy  the  like  quantity  of  another,  and  recover  the  differ- 
ence. But  supposing  a  transfer  to  be  necessary,  yet  when  made 
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may  he  assured  at  the  trial  that  the  sale  itself  was  real,  and  not 

SCHER       pretended  only,  in  evasion  of  the  act. 

against  Lord  ELLEN  BOROUGH  C.J.  The  ohject  of  the  act  was  to 
GREGORY,  prevent  radically  all  dealings  in  stock  hy  persons  who  were  not 
proprietors,  and  who  should  not  actually  make  a  transfer  of  their 
interest  in  the  stock.  And,  therefore,  to  entitle  the  proprietor  to 
recover  damages  in  any  case  for  the  non-performance  of  a  con- 
tract for  the  purchase  of  his  stock,  he  must  either  specifically 
carry  that  contract  into  execution  by  first  making  a  transfer  to 
the  party  with  whom  he  contracted,  according  to  the  5tli  sec- 
tion ;  or,  in  case  of  the  insolvency  or  inability  of  the  latter,  by 
first  making  an  actual  transfer  to  a  substituted  purchaser,  ac- 
cording to  the  provision  of  the  6th  section,  and  then  he  may 
recover  the  difference  against  the  original  contractor.  But  in 
no  case  shall  any  consideration  be  voluntarily  paid  for  the  com- 
pounding any  difference  for  the  not  transferring  stock  :  but 
there  must  be  an  actual  transfer :  and  then  the  difference  be- 
tween the  purchase-money  contracted  for  and  that  actually  re- 
ceived shall  be  the  measure  of  the  damage  to  be  recovered. 
The  5th  section  requires  that  the  contract  shall  be  specifically 
performed  :  but  that  cannot  be  said  to  be  a  specific  performance 
where  any  thing  executory  remains  to  be  done.  The  stock 
agreed  to  be  assigned,  transferred,  or  delivered,  shall  be  actually 
so  done.  The  money  too  agreed  to  be  given  shall  be  actually  and 

[  615  ]  realty  given  or  paid.  The  6th  section  merely  enables  the  pro- 
prietor to  substitute  another  purchaser  in  lieu  of  him  with 
whom  he  had  contracted,  and  who  had  refused  or  neglected  to 
pay  for  the  stock  ;  but  that  is  to  be  done  in  the  same  manner, 
by  an  actual  sale  and  transfer ;  and  then  the  price  actually  paid 
compared  with  that  which  was  contracted  to  be  paid,  is  to  form 
the  measure  of  damages  for  the  non-performance  of  the  original 
contract.  The  act  says  that  after  such  sale  the  party  shall  re- 
ceive or  recover  the  damage ;  but  that  cannot  be  till  after  the 
completion  of  the  contract  of  sale,  which  is  by  the  transfer.  In 
each  case  provided  for  by  the  act  there  must  be  a  specific  con- 
tract of  sale  executed :  and  when  the  contract  of  sale  is  thus  per- 
fected, the  difference  is  that  which  the  party  is  entitled  to  re- 
cover in  damages  against  the  person  with  whom  he  had  con- 
tracted, and  who  had  refused  to  perform  his  contract.  The 
words  are  "  That  no  person  who  shall  sell  any  stock,"  &c. 
There,  indeed,  the  word  sell  is  not  used  in  its  proper  sense,  as 
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denoting  a  perfect  and  complete  sale,  but  in  a  looser  sense,  as  1804. 
denoting  a  contract  for  sale,  an  indicate  sale  as  it  may  be  ealled, 
one  to  be  perfected  afterwards  by  an  actual  transfer ;  for  the 
clause  goes  on  to  say  that  no  person  who  shall  sell  stock  "  to  be 
"  delivered  and  paid  for  on  a  certain  day,  and  which  shall  be 
"  refused  or  neglected  to  be  paid  for  according  to  such  ugree- 
"  ment,  shall  be  obliged  to  transfer  the  same ;'  but  he  may  sell 
such  stock  to  any  other  person,  &c.  and  after  such  safe,  receive 
or  recover  from  the  first  contractor  the  damage  sustained  by  his 
breach  of  contract.  But  the  whole  context  and  spirit  of  the  act 
shews  that  by  the  word  sale  in  the  latter  part  was  meant  not 
merely  a  contract  of  sale,  but  a  sale  properly  so  called,  followed 
up  and  perfected  by  an  actual  transfer;  for  otherwise  the  whole  [  616  3 
policy  of  the  net  might  be  defeated,  as  a  man  might  make  twenty 
contracts  of  sale  of  the  same  stock,  and  satisfy  the  words  of  the 
act  by  stipulating  for  as  many  contracts  of  resale,  paying  or  re- 
ceiving the  difference,  without  the  stock  being  ever  actually 
transferred  out  of  his  own  name.  But  there  can  be  but  one  trans- 
fer of  the  same  stock  ;  and  that  was  the  security  intended  by  the 
legislature  for  the  reality  of  the  transaction.  Here  it  unfortu- 
nately happened,  that  the  stock  was  shut  at  the  time  when  the 
contract  of  sale  was  made,  in  consequence  of  which  no  transfer 
could  be  made  of  it  at  the  time  ;  but  we  cannot  sqpply  the 
omission ;  and  for  want  of  such  transfer  before  the  action 
brought  the  requisite  of  the  act  has  not  been  complied  with,  and 
the  plaintiif  cannot  sustain  his  acLion. 

GROSE  J.  The  statute  was  meant  to  prevent  all  gambling 
speculations  in  the  stocks,  and  that  damages  for  non-perform- 
ance of  contracts  for  the  sale  of  stock  should  only  be  computed 
upon  real  transactions.  And  for  this  purpose  no  method  could 
be  more  effectual  than  requiring  an  actual  transfer  of  the  stock 
before  any  action  for  damages  for  the  breach  of  any  contract  for 
the  sale  of  it  could  be  maintained.  And  this  is  what  the  act 
requires  to  be  done.  Therefore,  where  stock  has  been  con- 
tracted to  be  sold,  and  it  is  afterwards  refused  to  be  accepted, 
and  paid  for,  the  act  requires  that  it  shall  first  he  sold  to  some 
other  person  before  any  action  can  be  brougln  for  the  breach  of 
the  first  contract.  This,  from  the  whole  view  of  the  act,  and 
comparing  the  several  clauses  together,  must  be  meant  of  a  sale 
followed  up  and  perfected  by  an  actual  transfer ;  without  which 
the  object  of  the  legislature  could  not  be  attained, 
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LAWRENCE  J.  The  6th  section,  it  mast  be  confessed,  is 
rather  awkwardly  worded  ;  for  though  in  other  parts  of  the  act 
the  transfer  is  expressly  mentioned,  yet  it  is  not  in  terms  re- 
quired in  that  part  of  the  clause  on  which  this  question  arises. 
A  contract  of  sale  may  indeed  be  complete  before  the  transfer 
of  the  stock  ;  and  by  virtue  of  such  a  contract  the  owner  would 
be  compellable  to  make  a  transfer  in  order  to  complete  the  sale  : 
and  so  the  act  considers  it;  for  if  the  buyer  neglect  or  refuse  to 
pay  for  his  bargain,  the  act  absolves  the  seller  from  transferring 
the  stock  to  him;  and  in  that  sense  the  sale  and  the  transfer  of 
the  stock  may  be  different.  Yet  taking  the  whole  act  together, 
the  legislature,  by  the  word  sale  ('*  after  such  sale")  must  have 
intended  a  sale  followed  up  and  perfected  by  a  transfer,  other- 
wise the  object  of  the  law  might  be  defeated.  The  5th  section 
provides  for  the  case  between  the  original  parties  to  the  con- 
tract; and  there  there  is  an  express  provision  that  the  stock  shall 
be  transferred.  The  6th  section  provides  for  the  case  where  the 
stock  is  refused  to  be  paid  for  by  the  buyer  :  and  it  enables  the 
seller  to  withhold  the  transfer  and  to  sell  to  another ;  and, 
after  such  sale,  gives  the  remedy  for  damages  against  the  ori- 
ginal contractor.  Still  keeping  in  view,  therefore,  the  neces- 
sity of  a  real  transaction,  this  clause  merely  enables  the  seller  to 
substitute  another  purchaser  in  lieu  of  the  first,  who  had  made 
default  in  payment ;  and  it  is  clear  by  the  5th  clause  that  there 
must  have  been  a  transfer  to  him.  Then  again  under  the  7th 
section,  which  gives  a  remedy  to  the  buyer  to  whom  the  slock 
is  refused  to  be  transferred,  it  is  clear  that  no  action  can  be 
maintained  till  after  the  purchase  and  acceptance  of  other  like 
stock  ;  and  the  damages  are  given  against  the  seller  for  noi  de- 
livering or  transferring  the  stock  or  other  securities.  Therefore 
construing  the  whole  together,  it  is  evident  that  the  legislature 
meant  that  the  actual  transfer  of  the  same  or  other  stock  should 
precede  the  action  for  the  recovery  of  damages  for  the  not  buy- 
ing or  not  selling  stock  contracted  to  be  bought  or  sold.  There 
could  be  no  reason  for  putting  the  buyer  and  seller  in  different 
situations  with  regard  to  their  respective  remedies  for  a  breach 
of  the  same  contract;  more  especially  as  it  is  evident  that  the 
legislature  looked  to  the  actual  transfer  of  the  stock  as  the 
means  to  provide  against  gambling  speculations. 

Li:  BLANC  J.  It  is  no  uncommon  thing  in  the  construction 
of  statutes  to  give  different  meanings  to  the  same  word  used  in 
different  parts  of  an  act,  where  it  is  clear  that  it  is  used  in  a 
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different  sense.  Here  the  legislature,  in  the  first  part  of  the  1804. 
6th  clause,  has  used  the  word  sell  to  mean  a  contract  to  sell,  and 
in  the  latter  part  they  have  used  it  to  mean  a  sale  completed  by 
a  transfer.  And  this  is  evident  from  comparing  that  with  the 
5th  and  7th  clauses.  The  object  of  the  legislature  certainly  was 
to  prevent  gambling  transactions  in  the  funds  by  persons  making 
pretended  bargains  for  the  purchase  of  stock,  when  no  stock  was 
in  fact  transferred,  but  only  the  differences  of  the  prices  settled 
at  the  appointed  times.  It  therefore  provided  that  no  person 
should  be  entitled  to  recover  damages  against  another  as  for 
refusing  to  buy  or  sell  stock,  except  there  was  a  convincing 
proof  given  that  the  parlies  were  fair  and  bona  fide  buyers  and 
sellers  of  the  stock,  by  their  having  respectively  put  themselves 
fairly  into  the  condition  they  assumed  to  contract  for,  by  an  ac- 
tual transfer  in  the  case  of  a  seller  of  the  stock  which  he  had  T  "*"  J 
contracted  to  sell,  or  in  that  of  a  buyer  by  the  actual  acceptance 
and  receipt  of  the  same  quantity  of  stock  which  he  had  before 
agreed  to  purchase.  And  such  transfer  was  looked  to  as  the 
criterion  of  a  fair  transaction  for  the  purchase  or  sale  of  stock. 
For  otherwise  a  man  who  had  made  one  contract  for  sale  which 
had  been  broken,  and  for  which  he  sought  to  recover  damages, 
might  make  a  contract  for  the  sale  for  the  purpose  of  trying  his 
cause  and  ascertaining  his  damages,  with  a  stipulation  for  a  re- 
sale of  the  same  stock  to  him  after  the  purpose  was  answered. 
And  thus,  after  all,  the  case  would  turn  out  to  be  one  of  those 
very  transactions  which  the  legislature  meant  to  prevent. 

Rule  discharged. 
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ABANDONMENT. 
See  INSURANCE,  No.  1. 

ABATEMENT. 

\  DEFENDANT  putting  in  a  plea 
Jl\.  in  abatement  in  time,  with  an  affi- 
davit in  the  usual  form  that  the  pro- 
mises contained  in  the  declaration  were 
entered  into,  if  at  all,  by  others  as  well 
as  himself;  which  affidavit  was  sworn 
at  Liverpool  on  the  day  of  filing  the  de- 
claration in  town,  and  before  the  de- 
fendant could  have  seen  it ;  was  holden 
not  to  be  a  nullity,  so  as  to  entitle  the 
plaintiff  to  sign  interlocutory  judgment 
as  for  want  of  a  plea.  Lang  v.  Comber, 
M.  44  G.  3.  343 

ACTION. 

The  plaintiff  is  entitled  to  recover  for 
goods  sold  and  delivered  upon  credit 
for  a  certain  time ;  it  appearing  by  the 
special  memorandum  that  the  bill  was 
filed  on  a  day  subsequent  to  the  expi- 
ration of  the  credit,  though  the  writ 
appeared  to  have  issued  before.  But  if 
the  defendant  were  actually  arrested 
before  the  credit  expired,  semble  that 
he  has  his  remedy  in  damages.  Swan- 
cott  v.  IVestgarth,  T.  43  G.  3.  75 

ACTION  ON  THE  CASE. 

See  PLEASING,  No.  1. 
1.  Where  goods  were  sold  upon  a  contract 
that  the  vendee  was  to  pay  for  them  in 


AGREEMENT. 

three  months  by  a  bill  of  two  months : 
held  that  the  contract  was  for  a  credit 
of  Jive  months,  and  therefore  that  as- 
sumpsit  for  goods  sold  and  delivered 
could  not  be  brought  at  the  end  of 
three  months  upon  the  neglect  of  the 
vendee  to  give  his  bill  at  two  months  ; 
the  remedy  being  by  a  special  action 
on  the  case  for  damages  for  the  breach 
of  contract  in  not  giving  such  bill. 
Mussen  v.  Price  and  another,  T.  43 
G.  3.  147 

S.  P.  in  Miller  v.  Sha-we,  Lancaster 
Lent  assizes,  1801,  cor.  Chambre  J. 
But  after  the  time  of  credit  expired 
indebitatus  assumpsit  lies.  ibid. 

2.  Where  a  carrier  gives  notice  to  his  cus- 
tomers that  he  will  not  be  accountable 
for  any  parcel,  &c.  of  wore  than  51.  va- 
lue, unless  entered  as  such  and  paid  for 
accordingly  ;  if  a  parcel  be  sent  alwve 
that  value,  without  being  entered  and 
paid  for  as  such,  and  it  be  lost,  the  own- 
er is  not  entitled  to  recover  any  thing. 
Izett  v.  Mountain,  M.  44  G.  3.  371 

AGENT. 
&eTaovER,  No.  3. 

AGREEMENT. 

See  INSURANCE,  No.  5  and  6. 

RESPONDENTIA. 

1.  A.  agrees  by  parol  to  sell  an  estate  to 
J3.  on  certain  terms,  provided  B.  will 

continue 
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continue  C.  his  tenant,  not  for  one  year 
only,  but  from  year  to  year,  (C.  having 
just  be  lore-  been  lot  into  possession  un- 
der a  contract  for  the  purchase  of  the 
estate,  which  he  had  failed  to  pay  for  in 
time,  and  had  therefore  forfeited  bis 
deposit;)  and  A.  thereupon  agreed  to 
take  CVs  forfeited  deposit  as  part  of  the 
purchase  money  :  A.  and  B.  afterwards 
reduce  their  agreement  respecting  the 
purchase  into  writing,  in  which  no  no- 
tice is  taken  of  ihe  stipulation  concern' 
ing  C.'s  tenancy  ;  yet  held,  that  this 
stipulation,  being  collateral  to  the 
written  agreement,  was  binding  upon 
B. ;  and  that  the  agreement  operated 
as  a  tenancy  for  two  years  certain  at 
least^  though  no  rent  was  then  men- 
tioned, but  was  to  be  settled  after- 
wards; and  that  the  tenancy  could  not 
be  put  an  end  to  at  the  end  of  the  first 
year  by  six  months'  previous  notice  to 
quit.  Denn  on  the  demise  of  Jncklin 
v.  Cartwright,  T.  43  G.  3.  '  31 

2.  A  contract  entered  into  by  a  practising 
attorney  to  relinquish  his  business  and 
recommend  his  clients  to  two  other  at- 
tornies  for  a  valuable  consideration, 
and   that  he  would    not  himself  prac- 
tise in  such  business  within  certain  li- 
mits, and  would  permit  them  to  make 
use  of  his  name  in  their  firm  for  a  cer- 
tain time,  but  without  his  interference, 
&c.  was  holden  to  be  valid  in  law. 
Bunn,  Executor  of  Bunn,  v.  Guy,  M. 
44  G. 3.  190 

3.  A  trust  deed  is  proposed  to  the  creditors 
at  large  of  an  insolvent,  whereby  they 
all  engage  to  accept  payment  of  their 
whole  debts  by  certain  instalments,  the 
four  first  of  which  are  to  be  guaranteed 
by  collateral  security,  the  two  last  to 
remain  upon  the  single  security  of  the  in- 
tolrent :  several  of  the  creditors  refuse- 
to  sign  unless  the  plaintiffs  do:  and  the 
plaintiff's  stipulate  privately  with  the 
insolvent  as  the  condition  of  theirsigna- 
ture  that  he  shall  procure  them  colla- 
teral security  for  the  two  last  instal- 
ments as  well  as  the  prior  ones  ;  con- 
ceiving that  they  had  collateral  security 
originally  to  cover  their  debt;  and  up- 
on the  faith  of  such  private  agreement 
they  sign  the  general  trust-deed,  which 
is  turn  signed  by  the  rest,  of  the  credit- 


ors: held  such  private  agreement  a 
fraud  upon  the  other  creditors,  and 
void  ;  although  the  effect  of  it  were  not 
to  secure  to  the  plaintiffs  the  payment 
of  more  money  than  the  other  credit- 
ors were  to  receive,  but  only  further 
security  for  the  same  sum.  Leicester 
and  another  v.  Rose,  M.  44  G.  3.  372 

4.  School-money  for  the  education,  &c. 
of  the  defendant's  son,  payable  half- 
yearly,  is  not  a  debt  due  till  the  end  of 
the  half  year,  so  as  to  beproveable  un- 
der a  commission  of  bankrupt  against 
the  parent,  who  became  a  bankrupt 
a  few  days  before  the  end  of  the  half- 
year;  though   he  had  just  before  his 
bankruptcy,  taken  his  son  homey  or  the 
holidays ;  the  contract  not  being  there- 
by put  an  end  to  :  and  consequently 
the  bankrupt's  certificate,  under  the 
statute  5  G.  2.  c.  30.,  is  no  bar  to  an 
action  against  him   for  the  half-year's 
ed  ucation,  &  c.  The  stat.  7  G.  1 .  c.  3 1 . 
*.  1.,  which  enables  debts  payable  at 
a  future  day  to  be   proved  under  the 
commission,   is  confined  to  written  sc- 

.curities.       Parslow  v.  Deurlove,    H. 
44  G.  3.  438 

5.  On  the  defendant's  arrest  his  attorney 
procured  his  enlargement  by  under- 
taking to  give  a  bail-bond  to  the  sheriff 
in  due  time  :  which  he  afterwards  neg- 
lected to  do;  and  the  plaintiff  recovered 
against  the  sheriff  for  the  escape  :  held 
that  such  undertaking  being  contrary 
to  the  stat.  23  H.  6.  c.  9.  the  Court 
would  not  proceed  summarily  against 
the  attorney  to  make  him  pay  the  debt 
and  costs  for' his  breach  of  faith.  Sedg- 
worth  v.  Spicer,  H.  44  G.  3.          568 

ALIEN. 

No  matter  of  defence  arising  after  action 
brought  can  properly  be  pleaded  in  bar 
of  the  action  generally,  but  it  ought 
to  be  pleaded  in  bar  of  ihc  further 
maintenance  of  the  suit.  Therefore 
where  one  who  was  an  alien  amy  at  the 
time  of  the  action  brought  became  an 
alien  enemy  before  plea  pleaded,  and 
the  defendant  pleaded  that  the  plaintiff 
ought  not  to  hate  or  maintain  his  action 
because  he  was  before  and  at  tlie.  time 
of  exhibiting  his  bill,  and  that  he  now 
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is  an  alien  eiietny,  &c.;  concluding  that 
therefore  the  plaintiff  ought  to  be 
barred  from  /Hiring  or  maintaining  his 
action,  &c.  To  which  the  plaintiff  re- 
plied, that  at  the  time  of  exhibiting  his 
bill  he  was  an  alien  amy  ;  wherefore  he 
prayed  judgment  and  his  damages:  to 
which  there  was  a  demurrer  :  held  that 
the  plea  was  ill  pleaded.  But  yet,  as 
the  Court  were  ex  ofiicio  bound  to  give 
such  judgment  as  appeared  upon  the 
whole  record  to  be  proper,  without  re- 
gard to  the  issues  found  or  confessed, 
or  to  any  imperfection  in  the  prayer 
of  judgment  on  either  side  ;  and  as  it 
appeared  upon  the  whole  that  the 
plaintiff  was  now  an  alien  enemy,  and 
therefore  incapable  of  maintaining  fur- 
ther his  suit,  judgment  was  given  that 
he  be  barred  from  further  having  or 
Maintaining  his  action.  Le  Bret  v.  l*a- 
pillon,  H.  44  G.  3.  502 

AMENDMENT. 

1.  If  the  award  of  the  writ  of  inquiry  on 
the  roll  be  right,  the  teste  of  the  writ, 
if  wrong  shall  be  amended  by  it.  John- 
son v.  Toulmin,  T.  43  G.  3.  1 73 

2.  After  verdict  of  guilty  upon  an  indict- 
ment on  the  stat.  9  Ann.  c.  14.  for  an 
assault  on  account  of  money  won  at 

•gaming,  the  return  to  the  writ  of  cer- 
tiorari  which  had  been  issued  at  the 
instance  of  the  defendant  was  amended 
by  inserting  in  the  return  of  the  cap- 
tion the  true  time  when,  and  the  names 
of  the  justices  before  whom,  the  quar- 
ter sessions  at  which  the  indictment 
was  found  was  holden,  and  the  names 
of  the  jurors  by'whom.it  was  found. 
And  the  entry  roll  and  record  of  Nisi 
Pnus  were  also  amended,  as  to  the 
caption  of  the  indictment,  (but  not  as 
to  the  names  of  the  grand  jurors,)  by 
making  the  same  agree  with  the  cap- 
tion so  amended.  Rex  v.  Hill  Darley, 
2'.  43  G.  3.  174 

3.  A  return  to  a  writ  of  ccrtiorari  issued 
at  the  instance  of  the  defendant  was 
amended  by  inserting  therein  the  com- 
mission of  oyer  and  terminer  by  virtue 
of  which,   and  also  the  names  of  the 
justices   by  whom,  the  Court  before 
whom  the  indictment  was  found   was 
holden,  on  production  of  the  said  com- 


mission and  the  minutes  taken  by  the 
clerk  in  court.  And  also  the  caption 
of  the  indictment  was  amended  by  in- 
serting the  names  of  the  grand  jurors 
(though  this  latter  was  holden  not  to 
be  necessary  in  JR.  v.  Aylett,  H.  27  G. 
3.,  and  was  omitted  there,  and  in  Dar- 
ley's  case,  supra).  Rex  v.  Atkinson,  T. 
24  G.  3.  cited  ib.  176 

4.  Also  the  entry-roll   in  the  Treasury, 
and   the  record  of  Nisi  Prius,  in  the 
same  cause,  were  amended,  as  to  the 
caption  of  the  indictment,  by  making 
it   agree   with  the  amended  caption. 

ib. 

5.  An  amendment  allowed  in  an  action 
for  a  penalty  under  the  bribery  act,  by 
altering  the  venue  from  the  county  at 
large  to  an  interiorjurisdiction,  alter 
the  time  limited  for  commencing  a  new 
action  ;  the  particularity  of  the  decla- 
ration making  it  appear  probable  to  the 
Court  that  the  plaintiff  was  proceeding 
on  the  same  fact  for  which  the  action 
was  originally  brought  when  laid  by 
mistake  in  the  wrong  county,  though 
there  were  no  affidavit  that  it  was  the 
same.     Petre  v.  Craft,  H.  44  Geo.  3. 

433 

6.  Such  amendment  allowed,  though  it 
appeared    that     there    were    distinct 
causes  of  action  in   the  two  different 
counties,    upon  an  affidavit  that  the 
plaintiff  proceeded   on    a  mistake  in 
supposing  fhat  both   causes  of  action 
could  be  proved  in  the  county  where 
the  election   was   holden.     Dover  v. 
Mcstacr,  H.  44  G.  3 .  43  5 

ANNUITY. 

1.  A  bond  to  secure  an  annuity  set  forth 
in  the  memorial  recited  that  the  con- 
sideration-money, 1400/.,  was  paid  on 
the  24th  of  December,  when  all  the 
deeds  except  one  were  executed  and 
bore  date  ;  and  the  memorial  also  con- 
tained a  specific  allegation  that  the  con- 
sideration money  was  paid,  but  without 
stating  any  particular  time ;  but,  in 
fact,  that  one  deed  not  having  been  exe- 
cuted by  one  of  the  grantors,  the  gran- 
tee delivered  over  the  consideration- 
money  on  that  day  to  another  of  the 
grantors  to  be  by  him  lodged  in  a 
banker's  hands  in  the  names  of  him- 
self 


ASSUMPSIT. 


self  and  the  grantee's  attorney  till  that 
deed  was  executed  ;  and  such  deed  was 
not  in  fact  executed,  nor  the  money 
actnally  available  to  the  grantors  till 
the  26th  of  l  he  same  month  :  held  that 
this  was  a  substantial  compliance  with 
the  annuity  act,  17G.3.  c.  26.,  the 
time  of  payment  of  the  consideration- 
money  not  being  specifically  required 
lo  be  stated  by  that  act,  nor  being  any 
otherwise  material  than  as  entering  in- 
to the  question  of  the  value  of  the  con- 
sideration. And  held,  that  upon  an 
issue  taken  (in  an  action  of  debt  on 
bond)  in  general  terms,  without  refer- 
ence to  the  annuity  act,  upon  a  traverse 
that  the  consideration  money  was  not 
paid  by  the  grantee  to  the  use  of  the 
grantors,  evidence  that  it  was  so  paid 
on  the  26th  by  the  grantee's  agent  will 
sustain  the  affirmative  of  the  issue  so 
generally  framed.  Coare  v.  Giblclt,  T. 
43  G.  3.  85 

ARREST. 

The  plaintiff  is  entitled  to  recover  for 
goods  sold  and  delivered  upon  credit 
for  a  certain  time  ;  it  appearing  by  the 
special  memorandum  that  the  bill  was 
filed  on  a  day  subsequent  to  ihe  expi- 
ration of  the  credit,  though  the  writ 
appeared  to  have  issued  before.  But  if 
the  defendant  were  actually  ariested 
before  the  credit  expired;  semble  that 
be  has  his  remedy  in  damages.  Swan- 
cott  v.  West  garth,  T.  43  G.  3.  75 

ASSAULT  FOR  MONEY  WON  AT 
PLAY. 

If  the  jury,  on  an  indictment  on  the  stat. 
9  Ann,  c.  14.,  find  that  the  assault  was 
on  account  of  money  won  at  play,  the 
case  is  within  the  statute,  though  the 
assault  werecommitted  at  a  subsequent 
time  and  place,  and  after  abusive  lan- 
guage between  the  parties  in  respect  of 
such  money  won.  Rex  v.  Hill  Darky, 
T.43G.3.  174 

ASSUMPSIT. 

See  LIMITATIONS,  Statute  o/^  MAR- 
RIAGE ARTICLES. 

1.  Assumpsit  lies  to  recover  wages  by  the 
master  of  a  vessel  against  his  owners 


which  accrued  during  the  detention  of 
the  vessel  under  a  hostile  embargo  in  a 
foreign  port,  when  the  crew  were  made 
prisoners,  but  were  finally  released  to- 
gether with  the  vessel,  and  afterwards 
completed  the  voyage;  it  appearing 
that  freight  was  received.  Pratt  v. 
Cuff,  Sittings  at  Guildhall  after  Hilary 
term  1?.°8,  cor.  Lord  Kenyan  C.  J. 
cited  in  Thompson-  v.  Rowcroft.  43 

2.  The  plaintif;'  is  entitled  to  recover  for 
goods  sold  and  delivered  upon  credit 
fora  certain  lime;  it  appearing  by  the 
special  memorandum  lhat  the  bill  was 
filed  on  a  day  subsequent  to  the  expi- 
ration of  the  credit,   though  the  writ 
appeared  to  have  issued  before.  But  if 
the  defendant  were  actually  arrested 
before  the  credit  expired,  semble  that 
he  has  his  remedy  in  damages.    Swan- 
cott  v.  Westgarth,  T.  43  G.  3.          75 

3.  One    who    marries  a  widow  having 
children  by  her  former  husband  is  not 
bound  to  maintain  such  children,  tho' 
they  were   maintained   by  the  widow 
before  her  second  marriage,  when  her 
second  husband   acquired  her  former 
means.     Therefore  if  the  second  hus- 
band  maintain  such  children,  it  is  a 
good  consideration  for  a  promise  by 
them  when  they  come  of  age  to  repay 
the  expence  of  their  maintenance  re- 
spectively. Especiallywhere  thescconJ 
husband  was  a  man  of  small  substance, 
and  the  children  had  a  competent  pro- 
vision to  receive  when   they  came  of 
age,  which  was  to  accumulate  for  them 
in  the  mean  time,  and  he  made  no  ap- 
plication to  Chancery  for  an  allowance 
out  of  the  fund,  as  he  might  have  done. 
Cooper  Y.  Martin,  T.  43  G.  3.          76 

4.  A.  having  neither  money  nor  credit, 
oflfe.s  to  B.  that  if  he  will  order  with 
him  certain  goods  to  be  shipped  upon 
an  adventure,  if  any  profit  should  arise 

from  them,  B.  shvuldha~ce  half  for  his 
trouble.  E.  having  left  his  credit  on 
this  contract,  and  ordered  the  goods  on 
theirjointaccountjwhich  were  furnished 
accordingly,  andaftcrwards  paid  for  by 
R.  alone  :  held  that  he  was  entitled  to 
recover  back  such  payment  in  assump- 
sit  against^,  who  had  not  accounted 
to  him  for  the  profits ;  such  contract 
not  constituting  a  partnership  as  be- 
tween 
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twccn  themselves,  but  only  an  agree- 
ment for  a  compensation  for  trouble 
and  credit ;  though  B.  were  liable  as 
a  partner  to  third  persons,  creditors. 
Heskcth  v.  Blanchard  and  another,  exe- 
cutors of  Robertson,  T.  43  G.  3.  144 

5.  Where  goods  were  sold  upon  a  con- 
tract that  the  vendee  was  to  pay  for 
them  in  three  months  by  a  bill  of  two 
months:  held  that  the  contract  was  for  a 
credit  of  Jive  months,  and  therefore  that 
asMimpsit  for  goods  sold  ami  delivered 
could  not  be  brought  at  the  end  of  three 
months  upon  tl:e  neglect  of  the  vendee 
to  give  his  bill  at  two  months ;  the  re- 
medy being  by  a  special  action  on  the 
case  for  damages  for  the  breach  of  con- 
tract in  not  giving  such  bill.  Mitssen 
v. Price  and  another,  T.  43  G.  3,  1 47 
S.  P.  in  Miller  v.  Shcrwe,  Laitcaster 
Lent  assizes,  1801,  cor.  Chambre  J. 
But  after  the  time  of  credit  expired 
indebitatus  assumpsit  lies.  ib. 

•6.  In  an  action  against  a  tenant  upon  pro- 
mises that  he  would  occupy  the  farmm 
a  good  and  husband-tike  manner  accord- 
ing to  the  custom  ef  the  country  ;  an  al- 
legation, that  he  had  treated  the  estate 
contrary  to  good  husbandry  and  the  cus- 
tom of  the  country,  is  proved  by  shewing 
that  he  had  treated  it  contrary  to  the 
prevalent  course  of  good  husbandry  in 
that  neighbourhood;  as  by  tilling  half 
his  farm  at  once,  when  no  other  farmer 
tilled  more  than  a  third ;  though  many 
tilled  only  \\fourth.  And  itis  not  neces- 
sary to  shew  any  precise  definite  cus- 
tom or  usage  in  respect  to  the  quantity 
tilled.  Leghv.Mewett,  T.  43  G.  3.  154 

7-  Where  the  plaintiff  declared  that  A., 
since  deceased,  was  indebted  to  him  so 
much,  and  that  after  his  death,  in  con- 
sideration of  the  premises,  and  that  he, 
at  the  instance  of  the  defendant,  would 
forbear  and  give  day  of  payment  of  the 
debt,  (not  stating  to  wJtom  he  -was  to 
forbear)  the  defendant  promised,  &c.: 
held  on  demurrer  to  be  no  considera- 
tion for  the  promise  ;  for  a  promise  can 
only  be  sustained  on  a  consideration  of 
benefit  to  the  defendant  or  of  detri- 
ment to  the  plaintiff;  and  unless  there 
were  some  person  whom  the  plaintiff 
could  have  sued  for  his  debt,  his  for- 
bearance was  no  detriment  to  him. 


Jones  v.  Ashburnham  and  Nancy  fat 
•wife,  H.  44  G.  3. 

ATTORNEY. 

A  contract  entered  into  by  a  practising 
attorney  to  relinquish  his  business  and 
recommend  his  clients  to  two  other  at- 
tornics  for  a  valuable  consideration, 
and  that  he  would  not  himself  prac- 
tise in  such  business  within  certain  li- 
mits, and  would  permit  them  to  make 
use  of  his  name  in  their  firm  for  a  cer- 
tain time,  but  without  his  interference, 
&c.  was  holden  to  be  valid  in  law. 
Burnt,  Executor  of  Bunn,  v,  Guy,  M. 
44  G.  3.  190 

AWARD. 
See  PRACTICE,  No.  6. 

1.  An  award  in  writing  and  under  seal 
need  not  have  a  deed  stamp,  unless  de- 
livered as  a  deed  ;  but  being  only  deli- 
vered as  an  -award,  it  is  sufficient  if  it 
have  the  award  stamp  of  10s.     Brown 
v.  Vauser,  H.  44  G,  3.  584 

2.  An    award  which  is  required  to  be 
made  in  writing,  &c.  and  ready  to  be 
delivered,  at  such  a  time,  is  complete 
if  made  in  writing  and  ready  to  'be  de- 
livered   by  the  arbitrator  within  the 
time,  though  .not  actually  delivered. 

•ft. 
BAIL. 

l.Time  refused  to  be  enlarged  for  the 
bail  to  render  their  principal,  on  ai* 
affidavit  that  he  could  not  be  removed 
hither  without  endangering  his  life.. 
IPynnv.  Petty,  T.  43  C.3.  102 

2.  The  time  for  bail  to  render  their  prin- 
cipal will  not  ;be  enlarged  because  of 
the  unwarrantable  arrest  and  detentioa 
of  the  principal  by  a  foreign  enemy. 
Grant  v.  Pagan,  M.  44  G.  3.  18.9 

BAIL-BOND. 

On  the  defendant's  arrest  his  attorney 
procured  his  enlargement  by  under- 
taking to  give  a  bail-bond  to  the  sheriff 
in  clue  time  :  which  he  afterwards  neg- 
lected to  do;  and  the  plaintiff  recovered 
against  the  sheriff  for  the  escape:  held 
that  such  undertaking  being  contrary 
to  the  stat.  23  H.  6.  c.  9.  the  Court 
would  not  proceed  summarily  against 
the  attorney  to  make  him  pay  the  debt 

and 


BANKRUPT. 


and  costs  for  his  breach  of  fuith.  Stdg- 
•north  v.  Spiccr,  H.  44  G.  3.  568 

BANKRUPT. 

1.  A  trader,  before  marriage,  agreed  by 
parol  to  settle  all  his  stock  on  bis  in- 
tended wile;  which  stock  it  appeared 
afterwards,  amounted  then  to  450/. 
3  per  cents,  but  in  themarriage-articles 
it  was  only  stated  to  be  340/,  stock  ; 
and  the  deed  executed  after  marriage 
settled  the  same  sum  :  this  mistake 
(proved  and  accounted  for  by  the  wit- 
ness who  prepared  the  deed,  and  by  the 
bankrupt,  to  have  originated  from  the 
latter  giving  the  sum  of  340/.  as  the  ra- 
lue  of  the  stock  in  money  at  the  time, 
and  the  other  setting  it  down  as  the 
amount  of  the  stock  itsel/')was  admitted 
and  agreed  to  by  the  bankrupt,  after  his 
bankruptcy  and  absconding,  to  be  rec- 
tified by  the  alteration  of  the  sum  as  it 
stood  in  the  articles  and  the  deed  from 
340/.  stock  to  450/.  stock  ;  which  was 
accordingly  done  ;  and  the  instrument 
re-executed,  with  the  consent  of  the 
bankrupt  and  his  wife  and  the  trustees  ; 
and  the  whole  stock  having  been  sold 
out  by  the  bankrupt  before  his  bank- 
ruptcy, and  the  amount  paid  into  the 
bands  of  the  trustees  before  such  al- 
teration, who,  after  the  bankruptcy, 
purchased  other  stock  with  the  money; 
held  that,  however  such  an  alteration 
might  avoid  the  instruments  if  done 
with  the  consent  of  the  parties  interest- 
ed ;  yet,  inasmuch  as  one  of  the  parties, 
the  feme  covert,  (to  whom  no  fraud 
was  imputed)  was  incapable,  by  such 
consent,  of  exonerating  the  trustees 
from  the  performance  of  the  trust ;  but 
equity  would  probably  set  up  again  the 
destroyed  instruments  in  her  favour; 
the  trustces,who  had  received  such  mo- 
ney under  the  instruments  when  they 
existed  in  a  valid  form,  held  the  same 
subject  to  the  purpose  of  the  trust,  and 
not  for  the  benefit  of  the  bankrupt's  es- 
tate ;  and  that  the  assignees  could  not 
recover  in  assumpsit  from  the  trustees 
the  value  of  the  stock  originally  in- 
cluded in  the  marriage  articles  and 
deed,  but  only  the  surplus  ;  and  such 
surplus  they  were  entitled  to  recover  at 


law  ;  the  agreement  for  the  settlement 
of  the  whole  stock  not  being  evidenced 
by  writing  btfore  marriage  within  the 
statute  of  frauds  ;  but  being  the  sub- 
ject of  equitable  jurisdiction  only,  un- 
der the  circumstances.  Shaw  and  an- 
other, Assignees  of  Hill,  a  Bankrupt,  \- 
Jaketnan,M.4^G.3.  201 

2.  A  deed,  whereby  a  bankrupt  conveys 
all    his    property    in    trust  to   divide 
amongst  his  creditors  is  an  act  of  bank- 
ruptcy ;  tho'  the  creditor*  with  whom 
such  deed  \\asin  the  first  instance  con- 
certed, afterwards  and  when  it  was  exe- 
cuted, changed  their  purpose  unknown 
to  the  bankrupt,  and  intended  to  set  it 
up  as  an  act  of  bankruptcy.  And  such 
deed  is  operative  though  it  contain   a 
proviso  to  be  void  if  the  trustees  think 
fit.  And  a  commission  of  bankrupt  be- 
ing afterwards  sued  out  thereon  upon 
the  petition  of  a  creditor  who  had  not 
concurred  in  such  fraudulentdeed,and 
who,  together  with  others  who  had  so 
concurred,    was   chosen  an  assignee  : 
held  that  it  was  no  objection  to  an  ac- 
tion brought  by  them  as  assignees  for 
the  recovery  of  part  of  the  bankrupt's 
estate,  that  some  of  them  had  concur- 
red in  suchfraudulentdeed  setup  as  the 
act  of  bankruptcy;  for  such  estoppel  ap- 
plies not  to  assignees  who  are  mere  trus- 
tees for  the  creditors  at  large,  but  only 
to  a  petitioning  creditor  who  originates 
the  commission.   Tappenden  and  others, 
Assignees  of  Blinkhorn  and  Musgrare, 
Eankrupts,'\.  B urges,  M.  44  G.  3.  230 

3.  School-money  for  the  education,  &c. 
of  the  defendant's  son,  payable  half- 
yearly,  is  not  a  debt  due  till  the  end  of 
the  half-year,  so  as  to  be  proveable 
under  acommission  of  bankrupt  against 
the  parent,  who  became  a  bankrupt  a 
few   days    before  the  end  of  the  half- 
year;   though  he  had,  just  before  his 
bankruptcy,    taken   his   son  home  for 
the  holidays ;  the  contract  not  being 
thereby    put   an  end  to  ;  and  conse- 
quently the  bankrupt's  certificate  un- 
der the  st.  5  G.  2.  c.  30.   is  no  bar  to 
an  action   against   him    for  the    half 
year's  education,  &c.  L'arslow  v.  Dear- 
lore,  H.  44  G.  3.  438 

4.  The  stat.  7  G.  I.e.  31.  s.  1.,  which 
enables  debts  payable  at  a  future  day 

to 
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to  be  proved  upon  the  commission,  is 
confined  to  written  securities.         438 

BARON  AND  FEME. 

After  interlocutory  judgment  against  a 
feme  upon  a  contract,  she  marries :  yet 
the  plaintiff  may  proceed  to  judgment 
and  execution  against  her,  without 
joining  the  husband  by  scire  facias  : 
and  a  capias  ad  satisfaciendum  against 
her  following  the  judgment,  is  at  all 
events  regular,  though  the  plaintiff  had 
notice  of  the  marriage  before.  Cooper 
v.Rac/iael  Hunchin,  H.  44  G.  3.  521 

BILLS  OF  EXCHANGE,  &c. 

1.  The  acceptor  of  a  bill,  dated  4th  of 
July,  and  due7tb  of  September,  taking 
a  premium  of  6d.  in  the  pound  from 
the  indorsee  and  holder  for  payment  of 
the  hill  on  the  20th  of  Augmt  before 
it  was  due,   is  not  guilty  of  usury  ; 
there  being   no  loan   or  forbearance. 
Barclay    qui    tarn    v.    Walmshy^    T. 
44  G.  3.  55 

2.  A.,  in  consideration  of  having  com- 
missioned B.  to  receive  certain  Afri- 
can bills  payable  to  him,  drew  a  bill 
upon  B.   for  the  amount,  payable  to 
his  own  order;  B.  acknowledged  by 
letter  the  receipt  of  the  list  of  t\\e  Afri- 
can bills,  and  that  A.  had  drawn  for 
the  amount,  anil  assured  him  that  it 
would  meet  with  due  honour  from  him. 
This  is  an  acceptance  of  the  bill  by  B.; 
and  the  purport  of  such  letter  having 
been    communicated    by  A.  to  third 
persons,  who,  on  the  credit  of  it,  ad- 
vanced money  on  the  bill  ioA.,  who 
indorsed  it  to  them  ;    held  that  B.  was 
liable  as  acceptor  in  an  action  by  such 
indorsees,   although  after  the  indorse- 
ment, in  consequence  of  the  African 
bills    having    been    attached  in  7>.'s 
hands,  who  was  ignorant  of  his  letter 
having   been  shewn,  A.  t wrote  to  B. 
advising   him  not  to  accept  the  bill 
when  tendered  to  him  ;  which,  as  be- 
tween A.  and  B.,  would  have  been  a 
discharge  of  B.'s  acceptance  if  the  bill 
had  still  remained  in^.'s  hands.  Clarke 
and  others  v.  Cock,  T.  43  G.  3.         57 

BILLS  OF  LADING. 
1.  The  consignor  of  goods  abroad,   upon 


receipt  of  orders  from  a  correspondent 
here,  shipped  goods  on  account  and  at 
the  risk  of  the  consignee,  and  took  bills 
of  lading  from  the  captain,  making  the 
goods  deliverable  to  the  consignor's 
own  order,  and  transmitted  one  of  such 
bills  unindorsed  with  the  invoice  to  the 
consignee,  inclosed  in  a  letter  inform- 
ing him  that. he  had  drawn  upon  him 
for  the  amount,  which  he  doubted  not 
would  meet  due  honour  and  close  the 
account;  and  the  consignor,  by  way  of 
precaution,  also  sent  another  bill  of 
lading  indorsed  to  his  own  agent.  Held 
that  upon  the  shipment  on  account  and 
at  the  risk  of  the  consignee  the  pro- 
perty of  the  goods  vested  in  him,  sub- 
ject only  to  be  devested  by  the  consign- 
or's stopping  them  while  in  transitu; 
and  that  upon  the  arrival  of  the  goods, 
the  consignee  having  obtained  posses- 
sion of  them  from  the  captain  by  the 
production  of  his  twindorsed  bill  of 
lading,  the  property  became  absolute 
in  the  consignee,  however  wrongfully 
parted  with  by  the  captain  without  a 
competent  authority  from  the  shiji- 
per,  and  however  answerable  thecaj>- 
tain  might  be  to  the  shipper  on  that 
account.  Coxe  and  others  v.  Horde* 
and  others,  M.  44  G.  3.  21 1 

2.  Quzere  whether  the  mere  indorsement 
of  a  bill  of  lading  to  an  agent  to  ena- 
ble him  to  receive  the  goods  on  account 
of  the  principal,  without  any  consider- 
ation, will  enable  such  ageut  to  main- 
tain trover  in  his  own  najnc  for  the 
goods  ?  Semble  not.  .it. 

BOND  COVENOUS. 

See  EVIDENCE,  No.  1.    FUAUDULEKT 
JUDGMENT. 

BRIBERY. 

1.  In  an  action  on  the  stat.  2  G.  2.  c.  24. 
for  bribery  at  an  election  for  member* 
to  serve  in  parliament,  it  is  no  objec- 
tion to  the  competency  of  a  witness  for 
the  plaintiff  to  prove  such  bribery,  that 
a  similar  action  was  pending  against 
the  witness  himself  for  bribery  at  the 
same  election,  and  that  he  claimed  to 
be  the  first  discoverer  of  the  bribery 
of  the  defendant,  and  meant  to  avail 

himself 
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himself  of  it,  if  necessary,  in  case  of 
the  defendant's  conviction.  Ileward 
v.  Shipley,  T.  43  G.  3.  180 

2.  Where  the  evidence  given  by  sucli  a 
witness  of  tbe  defendant's  bribery  was 
by  means  of  the  defendant's  confession 
of  it  to  the  witness;  held  thai  the  truth 
of.tbe  fact  so  confessed,  as  well  as  of 
the  confession  of  such  fact,  was  male- 
rial  for  the  consideration  of  the  jury  .ib. 

CARRIER. 

Where  a  carrier  gives  notice  to  his  cus- 
tomers that  he  will  not  be  accountable 
for  any  parcel,  &c.  of  more  than  51.  va- 
lue, unless  entered  as  such,  and  paid  for 
accordingly  ;  if  a  parcel  be  sent  above 
that  value,  without  being  entered  and 
paid  for  as  such,  and  it  be  lost,  I  he  own- 
er is  not  entitled  to  recover  anything. 
Izett  v.  Mountain,  M.  44  G.  3.  371 

CERTIORARI. 
See  COSTS,  No.  1. 

CHARTER. 

1.  The  surrender  of  a  charter  is  void  for 
want  of  enrolment.     Rex  v.  Osbourne, 
M.  44  G.  3.  327 

2.  Where  a  charter  granted  to  the  mayor 
and  commonalty  that"  nny  alderman 
being  wanted,  the  rest  of  the  aldermen 
might  nominate  two  burgesses,   for  the 
choosing  of  one  of  them  as  alderman 
by  the  commonalty  (per  communita- 
tem)  :  held  that  commonalty  included 
the  whole  corporation,  and  that  an  al- 
derman, so  elected  by  the  votes  of  the 
other  aldermen,  as  well  as  the  burgesses 
at  large,  was  properly  elected.          ib. 

3.  It  seems  that  contemporaneous  and 
continued  usage  may  be  resorted  to  in 
aid   of  the   construction  of  doubtful 
words  in  an  old  charter.  ib. 

COALS. 

The  offence  of  selling  coals  of  a  different 
description  from  those  contracted  for, 
upon  the  stat.  3  G.  2.  c,  26.  *.  4.  is 
complete  in  the  county  where  the  coals 
are  delivered,  and  not  where  they  were 
contracted  for,  the  contract  not  being 
for  any  specific  parcel  of  coals,  but 
for  a  certain  quantity  of  a  certain  de- 


scription. But  the  not  justly  measuring 
such  coals  ib  a  loc;i  I  omission  of  a  local 
act,  required  by  the  13vh  section  of  the 
act  to  be  performed  at  the  place  where 
the  coals  arc  kepi  for  sale,  at  which 
place  the  bushel  of  Queen  Anne  is  re- 
quired to  be  kept  and  used  for  the  pur- 
pose of  measuring  the  coals  into  s?cks 
of  a  certain  description,  in  which  they 
are  to  be  carried  to  the  buyer ;  and 
therefore  the  oft'ence  is  local,  and  must 
be  laid  in  the  county  where  the  coals 
were  put  into  the  sacks  without  having 
been  so  justly  measured.  Butterfield 
qui  tarn  v.  Windle  and  another^  M.  44 
G.3.  385 

CONDITION. 

See  COPYHOLD,  No.  1.  or  LANDLOKD 
AND  TENANT,  No.  3. 

CONDITION  PRECEDENT,  &c. 
See  PLEADING,  No.  7. 

CONFIRMATION. 

See  TENURE. 

CONSIGNOR  AND  CONSIGNEE. 
The  consignor  of  goods  abroad,  upon 
receipt  of  orders  from  a  correspondent 
here,  ships  goods  on  account  and  at 
the  risk  of  the  consignee,  and  takes  bills 
of  lading  from  the  captain,  making  the 
goods  deliverable  to  the  consignor's 
own  order,  and  transmits  one  of  such 
bills  unlndorsed  with  the  invoice  to  the 
consignee,  inclosed  in  a  letter  inform- 
ing him  that  he  had  drawn  upon  him 
for  the  amount,  which  he  doubted  not 
would  meet  due  honour  and  close  the 
account ;  and  the  consignor,  by  way  of 
precaution,  also  sent  another  bill  of 
lading  indorsed  to  his  own  agent.  Held 
thatupon  the  shipment  on  account  and 
at  the  risk  of  the  consignee  the  pro- 
perty in  the  goods  vested  in  him,  sub- 
jectonly  tp  be  devested  by  the  consign- 
or's stopping  them  while  in  transitu  ; 
and  that  upon  the  arrival  of  the  goods, 
the  consignee  having  obtained  posses- 
sion of  them  from  the  captain  by  the 
production  of  his  utiindorsed  bill  of 
lading,  the  property  became  absolute 
in  the  consignee,  however  wrongfully 
parted  with  by  the  captain  without  a 
competent 


COPYHOLD. 

competent  authority  from  the  ship- 
per, and  however  answerable  the  cap- 
tain might  be  to  the  shipper  on  that 
account.  Coxe  and  others  v.  Harden 
and  others,  M.  44  G.  3.  211 

CONSPIRACY. 

1.  An  information  at  common  law  for  a 
conspiracy  between  the  captain  and 
purser  of  a  man  of  war  for  planning 
and  fabricating  false  vouchers  to  cheat 
the  Crown,  (which  planning  and  fabri- 
cation were  done  upon  the  high  seas,) 
is  well  triable  in  Middlesex,  upon 
proof  there  of  the  receipt  by  the  Com- 
missioners of  the  Navy  of  the  false 
vouchers  transmitted  thither  by  one  of 
the  conspirators  through  the  medium 
of  the  post,  and  the  application  there 
by  a  third  person,  a  holder  of  one  of 
such  vouchers  (a  bill  of  exchange)  for 
payment,  which  he  there  received. 
Rex  v.  Brisac  and  Scott,  T.  43  G.  3. 

164 

2.  So  where  an  indictment  fora  conspi- 
racy was  laid  in  Middlesex,  where  acts 
done  by  some  of  the  conspirators  were 
proved,  acts  done  by  others  of  the  con- 
spirators in  other  counties  were  given 
in  evidence  against  them.  Rex  \.Bowes 
and  others,  in  1787,  cited  ib.  171 

CONTRACT. 

See  AGREEMENT. 

CONVICTION. 

One,  not  a  general  trader  in  silver  plate, 
who  sells  a  piece  of  plate  in  a  particu- 
lar instance  for  a  price  above  the  va- 
lue of  old  silver,  is  not  therefore  a 
vender  of  plate  within  the  stat.  3 1  G.  2. 
c.  32.  s.  6.,  which  enacts  that  all  per- 
sons using  the  trade  of  selling  plate, 
&c.  shall  be  deemed  traders  in,  sellers 
or  venders  of,  plate,  &c.  and  shall  take 
out  a  licence.  The  Ki»g  v.  Buckle, 
M.  44  G.  3.  346' 

COPYHOLD. 
See  TENURE. 

3.  A  copyholder   demised  for  one  year, 
and  from  thence  from  year  to  year  for 

VOL.  IV. 


CORPORATION. 


629 


the  term  of  13  years  more,  if  the  lord 
would  license,  and  so  as  the  same  should 
not  he  liable  to  forfeiture:  held  that  the 
licence  of  the  lord,&c.  was  a  condition 
precedent  to  the  lease  of  the  further 
term  of  13  years  ;  and  the  lord  having 
given  notice  that  he  would  not  give 
such  licence,  the  assignee  of  the  lessor 
to  whom  the  premiseswere  surrendered 
was  holden  entitled  to  recover  in  eject- 
ment against  the  tenant  after  6  months' 
notice  to  quit ;  although  it  appeared 
that  such  surrenderee  was  a  trustee  for 
the  lord  (the  real  purchaser),  who  had 
notice  of  the  terms  of  the  demise  when 
he  purchased,  with  an  exception  in  the 
contract  of  purchase  of  all  subsisting 
leases,  and  afterwards  accepted  of  quit- 
rent  from  the  tenant ;  the  consideration 
of  these  latter  circumstances  belonging 
to  a  court  of  equity.  Doe  d.  Nunn  v. 
Lufkin  and  others,  M.  44  G.  3.  221 


CORPORATION. 

1.  Where  the  election  of  mayor  was  to 
be  made  by  the  majority  of  an  assem- 
bly composed  of  several   integral  defi- 
nite parts  of  a  corporation  and  other 
burgesses  and  inhabitants  for  the  time 
being:  held  that  one  of  such  definite 
integral  parts,  being  reduced  below  a 
majority  of  its  proper  number,  could 
no  longer  be  represented  in  such  cor- 
porate assembly,  and  the  whole  corpo- 
ration was  thereby  dissolved,  being  no 
longer   capable   of  continuing    itself. 
Rex  v.  Morris,    Rex  v.  Steward,  T. 
43  G. 3.  17 

2.  A  charter  constitutes  a  corporation  to 
consist  of  two  bailiffs  (senior  and  ju- 
nior), twelve  aldermen,  and  an  indefi- 
nite number   of  burgesses;  and  after 
nominating  the  two  first   bailiffs,  and 
directing    the   election    of   the    first 
twelve  aldermen,  provides  that  on  a 
certain  day  in  the  year,  the  senior  bai- 
liff shall  be  chosen  by  the  bailiffs  and 
aldermen,  or  the  major  part  of  them, 
out  of  the  aldermen,  for  one  year,  and 
vntil  another  of  the  aldermen  to  that 
office  in  due  manner  should  be  elected, 
perfected,  and  sworn;   and    also  pro- 
vides for  the  election  of  thej'wwior  bai- 
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liff  on  the  same  ilay,  by  a  different 
mode  of  election  for  one  year,  and  un- 
til, £c.  (us  before)  :  held  that  the  two 
bailiff's  do  not  thereby  constitute  but 
one  officer  •  and  that  the  senior  and 
junior  bailiffs  of  different  years  last  le- 
gally appointed,  (their  respective  suc- 
cessors de  facto  for  several  years  hav- 
ing been  ousted  by  quo  warrantor) 
might  coalesce  together,  and  preside  at 
a  corporate  meeting  of  the  bailiffs  and 
aldermen  for  the  election  of  a  senior 
bailiff.  And  that  the  charter  having 
directed  the  future  election  of  a  senior 
bailiff  (after  the  first  appointment  of 
two  bailiffs  and  twelve  aldermen)  to  be 
made  of  one  of  the  aldermen,  must  be 
taken  to  mean  that  there  should  be 
only  eleven,  acting  efficient  aldermen 
apart  from  the  senior  bailiff,  who  was 
also  an  alderman  ;  and  consequently 
that  six  aldermen  were  a  majority  of 
that  integral  part  capable  of  making, 
together  with  the  two  last  legal  bailiffs, 
an  elective  assembly  for  ihe  purpose 
of  choosing  a  senior  bailiff.  Rex  v. 
Thornton,  J/.44G.  3.  294 

3. — 1 .  The  surrender  of  a  charter  is  void 
for  want  of  enrolment.  2.  Where  a 
charter  granted  to  the  mayor  and  com- 
monalty that  "  any  alderman  being 
wanted,  the  rest  of  the  aldermen  might 
nominate  two  burgesses,  for  the  choos- 
ing of  one  of  them  as  alderman  by  the 
commonalty  (per  communitatem) :  held 
that  commonalty  included  the  whole 
corporation,  and  that  an  alderman  so 
elected  by  the  votes  of  the  other  alder- 
men, as  well  as  the  burgesses  at  large, 
•was  properly  elected.  3.  It  seems  that 
contemporaneous  and  continued  usage 
may  be  resorted  to  in  aid  of  the  con- 
struction of  doubtful  words  in  an  old 
charter.  4.  Where  an  information  in 
nature  of  a  quo  warranto  was  moved 
for  on  the  ground  of  a  disputed  mode 
of  election,  which  alone  was  in  con- 
troversy at  the  time  of  the  defendant's 
election,  and  which  ground  was  after- 
wards answered  on  shewing  cause,  the 
Court  would  not,  in  their  discretion, 
make  the  rule  absolute  to  try  another 
incidental  and  secondary  question,  as 
to  whether  there  were  a  sufficient  in- 
terval of  time  allowed  between  the  no- 


mination and  election  of  the  defend- 
ant ;  no  peruon's  right  having  been  set 
aside  by  means  of  such  acceleration  of 
the  electiwn,  if  it  were  accelerated. 
Rex  v.  Odottrne,  M.  44  6'.  3.  3'27 
4.  A  swearing  in,  though  defective  in  law, 
yet  being  such  whereby  the  party 
claimed  at  the  time  to  be  a  free  bur- 
gess of  a  corporation  ;  held  a  sufficient 
user  of  the  office  to  warrant  an  infor- 
mation in  nature  of  quo  warranto,' 
and  not  like  a  mere  claim  of  the  office. 
Hex  v.  Talc,  M.  44  G.  3.  337 

COSTS. 

1.  The  12th    seel,  of  the  stat.  38  G.  3. 
c.  52.    providing  that  no  indictment 
shall  be  removed  into  the  next  adjoin- 
ing county,  except  the  person  applying 

for  such  removal  shall  enter  into  a  re- 
cognizance in  401.  for  the  extra  costs, 
£c.  does  not  relate  to  indictments  sent 
by  B.  1{.  to  be  tried  in  the  next  adjoin- 
ing county  after  a  removal  thither  by 
certiorari.  Rex  v.  Nottingham,  M. 
44  G.  3.  208 

2.  In  slander,  though  the  defendant  jus- 
tify, and  it  be  found  against  him,  yet 
if  the  damages  be  under  40,v.  the  plain- 
tiff cannot  recover  more  costs  than  da- 
mages. 11 afford  v.  Smithy  H.  44  G.  3. 

o6'7 

3.  Proceedings  in  ejectrnnnt  stayed  until 
the  costs   of  a  former  ejectment,  and 
also  of  an  action  for  mesnc   profits, 
were   paid.     Doe  d.  Vinchard  v.  Rose, 
//.43G.3.  585 

COVENANT. 
See  PLEADING,  No.  7. 

COVENOUS  JUDGMENT  on 
BOND. 

See  FRAUDULENT  JUDGMENT. 

CREDIT. 

1.  The  plaintiff  is  entitled  to  recover  for 
goods  sold  and  delivered  upon  credit 
for  a  certain  time ;  it  appearing  by  the 
special  memorandum  that  the  bill  was 
filed  on  a  day  subsequent  to  the  expi- 
ration of  the  credit,  though  the  writ 
appeared  to  have  issued  before.  But  if 
the  defendant  were  actually  arrested 

before 
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before  the  credit  expired,  semblc  that 
he  has  his  remedy  in  damages.  Swan- 
cot  t  v.  Westgarth,  T.  43  G.  3.  75 
1.  Where  goods  were  sold  upon  a  contract 
that  the  vendee  was  to  pay  for  them  in 
three  montlis  by  a  bill  of  two  months  : 
held  that  the  contract  was  for  a  credit 
of  Jive  months,  and  therefore  that  as- 
sumpsit  for  goods  sold  and  delivered 
could  not  be  brought  at  the  end  of 
three  months  upon  the  neglect  of  the 
vendee  to  give  his  bill  at  two  months  ; 
the  remedy  being  by  a  special  action 
on  the  case  for  damages  for  the  breach 
of  contract  in  not  giving  such  bill. 
Mussen  v.  Price  and  another,  T.  43 
G.  3.  147 

S.  P.  in  Miller  v.  Shane,  Lancaster 
Lent  assizes,  1801,  cor.  Chambre  J. 
But  after  the  expiration  of  the  time  of 
credit  indebitatus  assumpsit  lies.  ibid. 

CREDITORS. 
See  AGREEMENT,  No.  3. 

CUSTOM  OF  THE  COUNTRY. 
•See  LANDLORD  AND  TEN  ANT,  No.  2. 

CUSTOMARY  ESTATE. 
See  TENURE. 

DEBTOR  AND  CREDITOR. 
Sec  FRAUDULENT  JUDGMENT. 

DEED. 
EVIDENCE.  No.  1. 

1.  A  trader,  before  marriage,  agrees  by 
parol  to  settle  all  his  stock  on  his  in- 
tended wife;  which  stock,  it  appeared 
afterwards,  amounted  then  to  4oO/.  3 
per  cents;  but  in  the  marriage-articles 
it  was  only  stated  to  be  340/.  stock  ; 
and  the  deed,  executed  after  marriage, 
settled  the  same  sum;  this  mistake, 
(proved  and  accounted  fur  by  the  wit- 
ness who  prepared  the  (Seed,  and  by  the 
bankrupt  to  have  originated  from  the 
latter  giving  the  sum  of  340/.  as  the 
value  of  the  stock  in  money  at  that  time, 
and  the  other  setting  it  down  as  the 
amount  of  the  stock  itself)  was  admit- 
ted and  agreed  by  the  bankrupt,  after 
his  bankruptcy  and  absconding,  to  be 
rectified  by  the  alteration  of  the  sum 


as  it  stood  in  the  articles  and  the  deed 
from  340/.  stock  to  450/.  stock  ;  which 
was  accordingly  done,  and  the  instru- 
ment re-e.xecuted,  with  the  consent  of 
the  bankrupt  and  his  wife,  and  the 
trustees :  and  the  whole  stock  having 
been  sold  out  by  the  bankrupt  before 
his  bankruptcy,  and  the  amount  paid 
'  into  the  hands  of  the  trustees  before 
such  alteration,  who,  after  the  bank- 
ruptcy, purchased  other  stock  with  the 
money ;  held  that,  however  such  an 
alteration  might  avoid  the  instruments, 
if  done  with  the  consent  of  the  parties 
interested  ;  yet,  inasmuch  as  one  of  the 
parties,  the  fema  covert),  to  whom  no 
fraud  was  imputed),  was  incapable,  by 
such  consent,  of  exonerating  the  trus- 
tees from  the  performance  of  the  trust; 
but  equity  would  probably  set  up 
again  the  destroyed  instruments  in  her 
favour  ;  the  trustees,  who  had  received 
such  money  under  the  instruments 
when  they  existed  in  a  valid  form, 
held  the  same  subject  to  the  purpose 
of  the  trust,  and  not  for  the  benefit  of 
the  bankrupt's  estate :  and  that  the  as- 
signees could  not  recover  in  assumpsit 
from  the  trustees  the  value  of  the 
stock  originally  included  in  the  mar- 
riage articles  and  deed,  but  only  the 
surplus  :  and  such  surplus  they  were 
entitled  to  recover  at  law  ;  the  agree- 
ment for  the  settlement  of  the  whole 
stock  not  being  evidenced  by  writing 
before  marriage  within  the  statute  of 
frauds  :  but  being  the  subject  of  equi- 
table jurisdiction  only,  under  the  cir- 
cumstances. Shaw  and  another,  As- 
signees of  Hill,  a  Bankrupt,  v.  Jake- 
man,  M.  44  G.  3.  5201 

2.  One  may  declare  in  covenant  that  the 
deed  was  indented,  made,  and  concluded 
on  a  day  subsequent  to  the  day  on 
which  the  deed  itself  is  stated  on  the 

face  of  it  to  have  been  indented,  made, 
and  concluded.  Hall  v.  Cazeiiove,  H. 
44  G.  3.  477 

3.  Where  a  charterparty,   dated  6th  Fe- 
bruary, but  averred  not  to  be  executed 
till  the  15th  of  March,   contained  a 
covenant   by  the  owner  that  the  ship 
should  and  would  proceed  from   J>., 
where  she  then  lay,  on   or  before  the 
12fA  February,  on  her  outward-bound 
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voyage,  and  re-turn,  &c.  and  a  cove- 
nant by  the  freighter  that  in  considera- 
tion of  every  thing  above  mentioned,  &c. 
In-  would  pay  certain  freight  for  the 
vo3'age;  the  voyage  being  averred  to 
be  performed,  and  the  freight  earned, 
(lie  owner  may  recover  in  an  action  of 
covenant,  without  averring  that  the 
ship  sailed  on  or  before  the  llth  of  Fe- 
bruary, such  covenant  that  the  ship 
should  sail  on  or  before  the  \1th  of  Fe- 
bruary bcingeither  no  condition  prece- 
dent, butonly  an  independent  covenant, 
for  breach  of  which  the  party  had  his 
remedy  in  damages ;  or  not  of  the  sub- 
stance of  the  contract,  which  was  for 
the  performing  of  the  voyage  for  which 
the  ship  was  chartered,  and  earning 
the  freight;  or  being  rendered  impos- 
sible to  be  performed  by  the  parties 
themselves  not  having  executed  the 
deed  till  after  the  time  appointed  for 
doing  the  act,  and  thereby  dispensing 
with  the  performance  of  it.  ib.  477 
4.  An  award  in  writing  and  under  seal 
need  not  have  a  deed  stamp,  unless  de- 
livered as  a  deed  ;  but  being  only  deli- 
vered as  an  award,  it  is  sufficient  if  it 
have  the  award  stamp  of  10s.  Brown 
v.  Fauser,  H.  4,1  C.  3.  584 

DEVISE. 
Set  INFAXT  DEVISEE. 

1.  Under  a  devise  to  A.,  and  to  the  issue 
of  his  body,  his,  her,  or  their  heirs, 
equally  to  be  divided  if  more  than  one  ; 
and  if  A.  have   no  issue  of  bis  body 
living  at  his  decease,  then  over:  held 
that  A.  took  at  least  an  estate  for  life, 
with  a  contingent  remainder  in  fee  to 
his  issue,  if  any  ;  in  which  case  the  re- 
mainder over  was  also  contingent,  be- 
ing a  contingency  with  a  double  as- 
pect ;   and  that  whether  A,  took  for 
life,  with  such  contingent  remainders, 
or  whether  he  took  an  estate  tail,  the 
remainders  over  were  equally  destroy- 
ed by  his   having  suffered  a  recovery 
before  he  had  any  issue  born.     Doe  d. 
Oilman,  znWotr,  v.  Elvey,  M.  44  G.  3. 
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2.  A  devise  of  "  all  the  rest  I  have  in  tin- 
world,  both  houses,  lands,  goods  and 


chattels,  &c.  to  my  wife,  my  execu- 
trix, so  that  she  shall  sell  my  stock  in 
trade  and  household  goods,  and  if 
these  will  not  pay  the  debts,  she  shall 
sell  next  the  house  of  fee  in  PCIIZHIICC, 
&c.;  so  that  my  executrix  shall  pay  in 
good  time  all  lawful  debts,"  &c. :  held 
to  carry  the  fee  of  the  house  in  P.  to 
the  executrix  ;  she  being  charged  per- 
sonally with  the  payment  of  debts,  in 
respect  of  the  real  as  well  as  personal 
estate  devised.  And  the  postponement 
of  the  sale  of  the  realty  till  alter  (lie 
personal  estate  was  exhausted  being 
merely  recommendatory  to  her.  Good- 
title  d.  Paddy,  widow,  and  others,  v. 
Muddern,  H.  44-  G.  3.  4p6' 

3.  The  distinction  turns,  in  respect  to 
carrying  the  fee,  on  this,  Whether  the 
debts,  £c.  are  merely  a  charge  on  the 
estate  devised,  or  a  charge  on  the  de- 
visee himself  in  respect  of  such  estate 
in  bis  hands.  ib. 

DISTU1NGAS. 
See  PRACTICE,  No.  3. 

ELECTION. 

See  CORPORATION. 

• 

EMBARGO. 

A  foreign  Prince,  under  pretence  of  pre- 
caution against  a  supposed  act  of  ag- 
gression of  our  Government,  made  a 
hostile  seizure  of  British  ships  in  his 
ports,  and  imprisoned  our  seamen  on 
shore  ;  and  after  six  months  they  were 
released,  and  resumed  and  concluded 
their  voyage,  and  the  owners  received 
their  freight  :  held  that  such  seizure, 
however  hostile  in  the  manner,  so  far 
partook  of  the  nature  of  an  embargo  in 
its  result,  tind  not  of  a  capture,  that 
it  did  not  put  an  end  to  the  contract 
of  a  mariner  for  wages  even  during 
the  time  of  such  detention  and  impri- 
sonment. But  even  considering  it  as 
a  temporary  capture,  yet,  like  the  case 
of  a  capture  and  re-capture,  the  mari- 
ner was  still  entitled  to  his  wages;  for 
a  mariiver's  title  to  wages  depends  on 
the  ship's  earning  her  freight  on  the 
voyage,  and  the  performance  of  his 
stipulated  duty ;  and  here  freight  for 
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the  voyage  was  ultimately  earned  : 
and  the  mariner  was  guilty  of  nobreach 
of  duty  ;  for  his  stipulation  not  to  be 
on  shore  under  any  pretence  without 
leave,  before  the  voyage  -was  ended,  must 
bo  understood  of  being  on  shore  by  the 
party's  own  unauthorized  act.  And  even 
ifiiich  imprisonment  on  shore  could 
be  so  considered,  yet  the  master's  hav- 
ing afterwards  received  him  again  on 
board  without  objection  amounted  to 
a  dispensation  of  the  service  in  the  in- 
terval, and  entitled  him  to  wages  ac- 
cording to  his  original  contract.  Beale 
v.  Thompson,  H.  44  G.  3.  546' 

S.  P.  in  Johnson  v.  Broderick,  H. 
44  6.  3.  546 

ESTOPPEL. 
See  BANKRUPT,  No.  2. 

EVIDENCE. 

See  CONSPIRACY.     FRAUDS,  STATUTE 
OF,  No.  2.     TITLE,  No.  1. 

1.  The  answer  of  the  obligor  of  a  bond  to 
a  bill  tiled  for  a  discovery,  in  which  he 
admitted    the  bond  to  have  been  exe- 
cuted  by  him,  is  only  secondary  evi- 
dence,   and  cannot  be  received  as  evi- 
dence per  se  of  the  execution,  without 
shewing  that  due  diligence  had   been 
used   to  discover  who  the  subscribing 
witness   was,  who  was  alleged  to  be 
unknown.     Call,  Bart.  v.  Dunning,  T. 
43  G.  3.  53 

2.  Upon   an  issue  taken  (in  an  action  of 
debt  on  bond  to  secure  an  annuity)  in 
general  terms,  without  reference  to  the 
annuity  act,  upon  a  traverse  that  the 
consideration  money  was  not  paid  by 
the  grantee  to  the  use  of  the  grantors  ; 
evidence  that  it  was  so  paid  by  the 
grantee's  agent  will  sustain  the  affirm- 
ative of  the  issue.     Coare  v.  Giblctt, 
T.  43 G.  3.  85 

3.  In  an  action  on  a  policy,  the  property 
of  the  ship  may  be  proved  by  parol  evi- 
dence of  the  possession  of  the  assured, 
unless  disproved  by  the  production  of 
the  written  documents  of  the  ship  un- 
der the  register  acts.     And  held  that 
such  paroi  evidence  of  ownership,  aris- 
ing from  possession  at  a  particular  pe- 
riod, was  not  disproved  by  shewing  a 
prior  register  in  the  name  of  another,  ' 


and  a  subsequent  register  to  the  same 
person.  Robertson  and  Thompson  v. 
French.  T.  43  G.  3.  130 

4.  Contemporaneous    and    continuing 
usage  may  be  resorted  to,  in  aid  of  the 
construction  of  doubtful  words  iu  art 
old  charter.    Rex  v.  Osbourne,  M.  44 
G.  3.  327 

5.  Where  plaintiff  declared  on  bond  with 
a  profert,  on  non  est  factum  pleaded 
secondary   evidence    of  the  bond  by 
means  of  a  copy,  and  shewing  that  the 
defendant  had  taken  away  the  original, 
and  before  action  brought  said  that  he 
had  burnt  it,  is  not  sufficient  to  sustain 
the  declaration.     Smith  v.  IVoodward, 
Hil.  44  G.  3.  585 

EXCEPTION. 
See  COPYHOLD,  No.  I. 

EXECUTION. 

1.  Money,  the  surplus  of  a  former  execu- 
tion against  the  defendant's  goods,  was 
refused  to  be  stayed  in   the  late  she- 
riff's hands  for  the  purpose  of  satisfying 
another  execution  at  the  suit  of  the 
same  plaintiff  against  the  same  defend- 
ant who  had  no  other  effects  on  which 
the  sheriff  in  office  could  levy,     field- 
house  v.  Croft,  H.  44  G.  3.  510 

2.  After  interlocutory  judgment  against  a 
feme  upon  acontracl,  she  marries  ;  yet 
the  plaintiff  may  proceed  to  judgment 
and  execution  against  her,without  join- 
ing the  husband  by  scirc  facias.     And 
a  capias  ad  satisfaciendum  against  her, 
following  the  judgment,  is  at  all  events 
regular,  though  the  plaintiff  had  notice 
of  the  marriage  before.    Cooper  v.  Ra- 
chel Hunchin,  H.  44 G.  3.  521 

3.  Allowing  that  the  award  of  a  writ  of 
sequestration  out  of  Chancery  (which 
is  the  process  of  that  Court  to  compel 
appearance   and  the   performance  of 
decrees)  has  the  same  obligatory  effect 
to  bind  the  goods  as  a  writ  of  fi.  fa.  at 
common  law  ;  yet  if  the  party  at  whose 
prayer  such  sequestration  is  issued  take 
no  measure  to  compel  the  execution  of 
it  in  due  time,  and  the  sequestrators  do 
not  in  fact  possess  themselves  of  the 
goods,   it  is  no  excuse  to  a  sheriff,  to 
Avhom,  at  a  distance  of  18  months,  a 
writ  of  fi.  fa.  is   directed  against  the 
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goods  of  the  party,  defendant  in  the 
suit  in  chancery, for  not  cxecutingsuch 
writ,  and  selling  the  goods  ;  the  plain- 
tiff in  the  sequestration  having  at  all 
events  lost  his  priority  by  such  laches. 
And  therefore  the  sheriff,  who  had 
seized  under  the  fi.  fa.,  having  no  no- 
tice of  st>ch  supposed  obstacle,  return- 
ed nulla  bona,  was  holdcn  liable  to  the 
plaintiff  in  an  action  for  a  false  return. 
Payne  v.  Drewe,  H.  44  G.  3.  523 

4.  Though  a  writ  of  fi.  fa.  bind  the  goods 
as  against  the  defendant,  yet  the  pro- 
perty is  not  devested  out  of  him  till 
execution  executed;  and  therefore  an 
execution  and  sale  under  a  subsequent 
writ  delivered  to  the  sheriff  will  bind 
the  goods:  but  the  plaintiff  in  the  first 
execution  has  his  remedy  against  the 
sheriff  if  the  non-execution  did  not 
proceed  from  his  own  laches.  ib. 

EXECUTOR  DE  SON  TORT. 

A  creditor  of  an  intestate,  who  received 
goods  of  the  intestate  after  his  death 
from  his  widow,  in  payment  of  the 
debt,  cannot  protect  his  possession 
against  an  action  of  trover  by  the  law- 
ful administrator,  upon  the  ground  of 
such  delivery  having  been  made  by  one 
who  had,  by  such  intermeddling,  made 
herself  executrix  de  son  tort;  no  fact 
appearing  to  give  colour  to  her  having 
acted  in  that  respect  in  the  character 
of  executrix,  except  the  single  act  of 
wrong  complained  of,  in  which  the  de- 
fendant participated.  Q«.  How  far 
any  payment  by  an  executor  de  son 
tort  to  a  creditor  can  beset  up  as  a  bar 
to  an  action  of  trover  by  the  lawful 
executor,  &c.;  though  if  it  be  such  as 
the  latter  would  have  been  bound  to 
make,  it  shall  be  recouped  in  damages. 
Mountford,  Administrator  of  Holland, 
v.  Gibson,  H.  44  G.  3.  411 

FORBEARANCE. 
See  ASSUMPSIT,  No.  7. 

FOREIGNER. 

A  foreigner  may  gain  a  settlement  here 
by  occupying  a  tenement  of  10/.  a  year 
for  forty  days.  Rex  v.  The  Inhabitants 
of  Eastbourne,  T.43  G.  3,  103 


FORGERY. 
See  DEED,  No.  1. 

FRAUD. 

A  "trust  deed  is  proposed  to  the  creditors 
at  large  of  an  insolvent,  whereby  they 
all  engage  to  accept  payment  of  their 
uiiole  debts  by  certain  instalments,  the 
first  four  of  which  are  to  be  guaranteed 
by  collateral  security,  the  two  last  to 
remain  upon  the  single  security  oj  the  in- 
solvent:  several  ot  the  creditors  refuse 
to  sign  unless  the  plaintiffs  do:  and  the 
plaintiffs  stipulate  privately  with  the 
insolvent  as  the  condition  of  their  signa- 
ture that  he  shall  procure  them  colla- 
teral security  for  the  tvo  last  instal- 
ments as  well  as  the  prior  ones  ;  con- 
ceiving that  they  had  collateral  security 
originally  to  cover  their  debt ;  and  up- 
on the  faith  of  such  private  agreement 
they  sign  the  general  trust-deed,  which 
is  then  signed  by  the  rest  of  the  credit- 
ors :  held  such  private  agreement  a 
fraud  upon  the  other  creditors,  and 
void  ;  although  the  effect  of  it  were  not 
to  secure  to  the  plaintiffs  the  payment 
of  more  money  than  the  other  credit- 
ors were  to  receive,  but  only  further 
security  for  the  same  sum.  Leicester 
and  another  v.  Rose,  M.  44  G.  3.  372 

FRAUDULENT  JUDGMENT. 

After  a  creditor  has  distrained  for  rent  the 
goods  of  his  debtor,who  was  also  under 
engagement  with  the  creditor's  agent 
for  the  sale  of  his  goods,  for  the  pur- 
pose of  discharging  the  rent,  and  also 
certain  book-debts  due  to  such  creditor 
and  his  agent ;  the  debtor  confessed 
judgment  to  the  defendant,  another 
creditor,  for  a  large  nominal  sum,  with 
a  defcazancc  that  execution  should  only 
issue  for  such  an  amount  aswouldcover 
the  debt  of  the  defendant,  and  all  the 
other  creditors,  amongst  whom  a  rate- 
able distribution  was  to  be  made :  held, 
that  such  judgment  confessed,  being  in 
fact  made  bond  fide,  and  upon  good 
consideration,  was  not  covenous  or 
fraudulent  within  the  stat.  13  E/iz.  c. 
5.,  although  its  effect  might  be  to  del  ay 
or  hinder  such  first-mentioned  creditor 
from  recovering  the  whole  amount  of 
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Ins  demands.  Neither  could  it  be  said 
to  delay  or  binder  at  all  his  recovering 
the  rent  due  to  him,  and  for  which  he 
had  distrained  ;  such  distress  having  a 
legal  priority.  But  it  seems  that  the 
penalty  given  by  the  third  clause  of  the 
statute  attaches  as  well  upon  a  cove- 
nous  judgment  as  upon  a  covenous 
bond,  though  the  latter  alone  be  named 
in  that  part  of  the  clause.  Mcux  and 
others  quitam  v.  IJozcell  and  Atlee,  T. 
43  G.  3.  1 

FRAUDS,  STATUTE  OF. 

1.  A  trader,  before  marriage,  agrees  by 
parol  to  settle  all  his  stock  on  his  in- 
tended wife;  which  stock,  it  appeared 
afterwards,  amounted  then  to  450/. 
three  per  cents,  but  in  the  marriage 
article  it  was  only  stated  to  be  340/. 
stock  ;  and  the  deed  executed  after 
marriage  settled  the  same  sum  :  this 
mistake  (proved  and  accounted  for  by 
the  witness  who  prepared  the  deed,  and 
by  the  bankrupt  to  have  originated 
from  the  latter  giving  the  sum  of  340/. 
as  the  value  of  the  stock  in  money)  at 
that  time,  and  the  other  setting  it  down 
as  the  amount  of  the  stock  itself)  was 
admitted  and  agreed  by  the  bankrupt, 
after  his  bankruptcy  and  absconding, 
to  be  rectified  by  the  alteration  of  the 
sum  as  it  stood  in  the  articles  and  the 
deed  from  340/.  stock  to  450/.  stock  ; 
which  was  accordingly  done,  and  the 
instrument  re-executed,  with  the  con- 
sent of  the  bankrupt  and  his  wife,  and 
the  trustees ;  and  the  whole  stock 
having  been  sold  out  by  the  bankrupt 
before  his  bankruptcy,  and  the  amount 
paid  into  the  hands  of  the  trustees 
before  such  alteration,  who,  after  the 
bankruptcy,  purchased  other  stock 
with  the  money  ;  held  that,  however 
such  an  alteration  might  avoid  the  in- 
struments if  done  with  the  consent  of 
the  parties  interested  ;  yet,  inasmuch 
as  one  of  the  parties,  the  feme  covert 
(to  whom  no  fraud  was  imputed),  was 
incapable,  by  such  consent,  of  exone- 
rating the  trustees  from  the  perform- 
ance of  the  trust ;  but  equity  would 
probably  set  up  again  the  destroyed  in- 
struments in  her  favour  ;  the  trustees, 
who  had  received  such  money  under 


the  instruments  when  they  existed  in  a 
valid  form,  held  the  same  subject  to 
the  purpose  of  the  trust,  and  not  for 
the  benefit  of  the  bankrupt's  estate,  and 
that  the  assignees  could  not  recover  in 
assumpsit  from  the  trustees  the  value 
of  the  stock  originally  included  in  the 
marriage-articles  and  deed,  but  only 
the  surplus ;  and  such  surplus  they 
were  entitled  to  recover  at  law  ;  the 
agreement  for  the  settlement  of  the 
whole  stock  not  being  evidenced  by 
writing  before  marriage  within  the  sta- 
tute of  frauds  ;  but  being  the  subject  of 
equitable  jurisdiction  only,  under  the 
circumstances.  Shaic  and  a nother,  As- 
signees of  Hill,  a  Bankrupt,  v.  Jake- 
man,  M.  44  G.  3.  201 
2.  Where  one  was  alleged  to  have  bought 
an  estate  for  another,  which  he  had  ar- 
ticled for  in  his  own  name,  but  there 
was  no  written  agreement  between 
them,  nor  any  part  of  the  purchase- 
money  paid  by  the  plaintiff,  parol  evi- 
dence that  the  estate  was  purchased  for 
the  plaintiff  was  refused,  and  equityre- 
fused  to  compel  a  conveyance.  Bartlett 
v.  Pickersgill,  T.  32  #  33  G.  2.  in 
Chancery,  cited  in  JR.  v.  Boston.  577 

FREIGHT. 
See  DEED,  No.  3. 

A  ship  owner  having  first  insured  hhthip 
with  A.  &c.  and  [\hfreight  with  B.  &c. 
for  a  certain  voyage,  and  having  notice 
of  an  embargo  laid  on  the  ship  in  a 
foreign  port,  abandons  the  ship  and 
freight  to  the  respective  underwriters, 
and  receives  from  them  the  whole 
amount  of  their  subscriptions  as  for  a 
total  loss  of  both  ;  first  undertaking,  by 
a  memorandum  on  the  ship  policy,  to 
assign  to  the  underwriters  thereon  his 
interest  in  the  ship,  and  to  account  to 
them  for  it ;  and  afterwards  under- 
taking, by  a  similar  memorandum  on 
the  freight  policy,  to  assign  to  those 
underwriters  all  right  of  recovery,  com- 
pensation, &c.  The  ship  being  after- 
wards liberated,  and  earning  freight, 
which  was  received  by  the  assured  ; 
held,  that  however  the  question  of  pri- 
ority as  to  the  title  to  the  freight  might 
have  been  as  between  the  different  sets 
of  underwriters  litigating  out  of  the 
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same  fund,  and  however  the  weight  of 
argument  might  preponderate  more  in 
favour  of  the  underwriters  on  the  ship ; 
yet  that  the  assured,  who  had  received 
the  freight  from  the  shippers  of  goods, 
was  at  all  events  liable  on  his  express 
undertaking  to  pay  it  overto  the  under- 
writers on  freight ;  and  that,  without 
deducting  the  expcnces  of  provisions, 
wages,  &c.  which  were  charges  on  the 
owner  before  the  abandonment,  and  on 
the  underwriters  on  ship  afterwards. 
Thomson  v.  Rowcroft,  T.  43  G.  3.  34 

GAMING. 

If  the  jury,  on  an  indictment  on  the  stat. 
9  Ann.  c.  14.,  find  that  the  assault  was 
on  account  of  money  won  at  play,  the 
case  is  within  the  statute,  though  the 
assaultwerecommitted  ata subsequent 
time  and  place,  and  after  abusive  lan- 
guage between  the  parties  in  respect  of 
such  money  won.  Rex  v.  HU  Darky, 
T.  43  G.  3,  174 

GRANT. 

See  TITLE. 

A.  being  mortgagee  in  fee  of  certain 
lands,  and  B.  the  mortgagor  entitled 
to  the  equity  of  redemption,  by  lease 
and  release  A.  conveys  and  JB.  releases 
the  lands  to  C.,  in  fee,  who  by  the  same 
instrument  covenants  with  and  grants 
to  B.  that  it  shall  be  lawful  for  B.  his 
heirs  and  assigns  at  all  times  to  enter 
upon  the  lands  to  search  and  dig  for 
coal,  and  to  take  and  carry  away  the 
same  to  his  and  their  own  use.  This  is 
only  a  licence,  and  conveys  no  interest 
in  the  soil  so  as  to  exclude  C.and  those 
claiming  under  him  from  getting  coal 
there  :  nor  could  it  operate  as  an  ex- 
peption  or  reservation  out  of  the  grant 
in  respect  to  B.,  who  had  not  the  legal 
title  in  him  at  the  time.  Ckctham  v. 
Williamson  and  others,  H.  44  G. 3.  46*9 

HABEAS  CORPUS  AD  TESTIFI- 
CANDUM. 

A  habeas  corpus  ad  testificandum  issued 
to  bring  up  a  prisoner  to  give  evidence 
before  an  election  committee  of  the 
House  of  Commons,  on  affidavit  of 


service  of  a  rule  to  shew  cause  on  the 
different  persons  concerned,  and  no 
cause  shewn.  In  the  Matter  of  Sir 
Edward  Price,  a  Prisoner,  II.  43  G.  3. 

587 

HIGHWAYS. 

If  the  magistrates,  upon  proper  lists  re- 
turned to  them,  omit  to  appoint  a  sur- 
veyor of  the  highways  at  tlu-ir  first 
special  sessions  after  the  Michaelmas 
quarter  sessions  as  directed  by  the  stat. 
13  G.3.  c.  78.  *.  1.,  they  are  bound  to 
make  such  appointment  at  a  subse- 
quent special  sessions.  Rex  v.  The 
Justices  of  Derbyshire,  T.  43  G.  3.  142 

INDICTMENT. 
See  AMENDMENT,  No.  2. 

INFANT  DEVISES, 

An  infant  devisee  sued  by  a  specialty 
creditor  of  the  devisor  cannot  pray 
the  parol  to  demur  by  reason  of  his 
non-age  ;  such  privilege  of  an  heir  who 
is  in  by  descent  not  being  extended  to 
a  devisee,  by  the  stat.  3  W.  Sf  M.c.l. 
which  charges  the  land  in  his  hands 
for  the  specialty  debts  of  the  devisor, 
Plasket,  Executor  of  1'laskct,  v.  Becky 
and  others,  H.  44  G.  3.  485 

INSOLVENT. 
See  AGREEMENT,  No.  3. 

INSURANCE. 

A  ship  owner  having  first  insured  hisship 
with  A.  &c.  and  hisfreight  with  B.&tc. 
for  a  certain  voyage,  and  having  notice 
of  an  embargo  laid  on  the  ship  in  a 
foreign  port,  abandons  the  ship  and 
freight  to  the  respective  underwriters, 
and  receives  from  them  the  whole 
amount  of  their  subscriptions  as  for  a 
total  loss  of  both  ;  first  undertaking,  by 
a  memorandum  on  tlie  ship  policy,  to 
assign  to  the  underwriters  thereon  his 
interest  in  the  ship,  and  to  account  to 
ihc-m  for  it;  and  afterwards  under- 
taking, by  a  similar  memorandum  on 
the  freight  policy,  to  assign  tq  those 
underwriters  all  ri  ght  of  recovery,  cpm- 
pensation,  &c.  The  ship  being  after- 
\yards  liberated,  and  earning  freight, 
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which  was  received  by  the  assured  ; 
held.,  that  however  the  question  of  pri- 
ority as  to  the  title  to  thefrejght  might 
have  been  as  between  the  different  sets 
of  underwriters  litigating  out  of  the 
same  fund,  and  however  the  weight  of 
argument  might  preponderate  more 
in  favour  of  ihe  underwriters  on  the 
ship  ;  yet  that  the  assured,  who  had 
received  the  freight  from  the  shippers 
of  goods,  was  at  all  events  liable  on 
his  express  undertaking  to  pay  it  over 
Jo  the  underwriters  on  freight ;  and 
that,  without  deducting  the'expcnces 
of  provisions,  wages,  &c.  which  were 
charges  on  the  owner  before  the  aban- 
donment, and  on  the  underwriters  on 
ship  afterwards.  Thompson  v.  Row- 
croft,  T.  43  G.  3,  34 
.  Where  by  a  policy  of  insurance  ship 
and  goods  were  insured  "  at  and  from 
'  all  and  every  port,  &c.  on  the  coast  of 
'  Brazil,  and  after  the  1?M  September 
to  the  Cape  of  Good  Hope,  beginning 
the  adventure  upon  the  goods  from 
the  loading  thereof  aboard  the  said 
ship  at  all  or  every  port,  &c.  on  the 
coast  of  Brazil,  and  from  the  17th  of 
September  1800:  and  vponthe  ship 
in  the  same  manner"  and  with  liberty 
to  sail  to,  &c.  any  places  backwards 
or  forwards  under  the  Portuguese  go- 
vernment, &c.  at  a  premium  of  four 
guineas  per  cent.,  to  return  31.  10*. 
should  the  ship  have  arrived,  or  the 
risk  have  otherwise  ceased  on  or  before 
the  l?th  of  September :  held,  that  the 
policy  only  attached  on  the  homeward 
bound  cargo  laden  on  board  atthecoast 
of  Brazil,  and  did  not  cover  a  cargo 
originally  taken  in  at  the  Cape  of  Good 
Hope,  and  which  continued  on  board 
after  the  17th  of  September,  while  the 
ship  was  on  the  coast  of  Brazil,  and 
after  she  left  it  on  her  return  to  the 
Cape.  Neither  did  the  policy  cover 
the  ship  itself,  vyhich  was  insured  in 
the  same  manner  as  the  goods,  Robert- 
son and  Thompson  v.  Frenc/f,  Tr.  43 
G.3.  130 
3.  Policies  of  insurance  are  JQ  be  con- 
strued by  the  same  rules  as  other  in- 
struments, unless,  where,  by  the  known 
usage  of  trade,  or  the  like,  certain 
words  have  acquired  a  peculiar  sepse 


distinct  from  their  orui.iary  and  popu- 
lar sense.  ib. 

4.  In  an  action  on  a  policy,  tiie  property 
of  the  ship  may  be  proved  by  parol 
evidence  of  the  possession  of  the  as- 
sured, unless  disproved  by  the  produc- 
tion of  the  written  documeats  of  the 
ship  under  the  register  acts.  And  held, 
that  such  parol  evidence  of  ownership, 
arising  from  possession  ;it  a  particular 
period,  was  not  disproved  by  shewing 
a  prior  register  in  tiie  name  of  another, 
and  a  subsequent  register  to  the  same 
person.  ib. 

5. — 1.  A  policy  on  a  foreign  ship  must  be 
understood  as  containing  an  exception 
of  all  captures  made  by  the  authority 
of  our  own  government.  Kellner  v.  Le 
Mesurier,  M.  44  G.  3.  396 

2.  A  clause  in  a  ship  policy  at  and  from 
Lisbon  to  Cadiz,  and  at  and  from  thence 
to  Flushing,  at  a  premium  of  201.  per 
cent,  to  return  8/.  per  cent,  if  the  ship 
insured  sailed  \vith  convoy  from  Cadiz 
for  England,  and  2/.  per  cent,  more 
for  convoy  from  England  to  Flushing, 
or  10Z.  per  cent,  if  with  convoy  for  the 
voyage,  and  arrived,  does  not  entitle 
the  assured  to  a  return  of  premium  of 
81.  per  cent,  in  consequence  of  the 
ship's  arrival  merely  in  England  with 
convoy  from  Cadiz,  being  afterwards 
captured  before  her  arrival  at  Flush- 
ing :  for  arrh'ed  means  at  the  ultimate 
port  of  destination.  ib. 

6.  Q.  If  no  interest  be  averred,  it  is  suf- 
ficient under  the  stat.  19  G.  2.   c.  37. 
*.  2.  to  state  that  the  ship  was  foreign 
when  the  policy  was  underwritten  and 
the  loss  happened,  without  stating  the 
ship   to   be  such  when  the  risk  com- 
menced, ib. 

7.  An  underwriter  on  French  property  in 
time  of  peace  is  not  liable  for  a  loss 
occasioned  by  capture  by  the  King's 
ships   during    hostilities  which  com- 
menced between  Great    Britain    and 
France  subsequent  to  the  policy  being 
effected  and   terminated   prior  to  the 
action   brought.     Gamba  and  another 
v.  Le  Mesurier,  M.  44  G.  3.        '   407 

8.  An  insurance  on  goods  from  London  to 
Bayonne  in  France,  shipped  on  board  a 
neutral  ship  on  account  and  at  the  risk 
of  Frenchmen  before  the  declaration  of 
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hostilities  between  Great  Britain  and 
France,  but  exported  afterwards,  can- 
not be  enforced  against  the  underwri- 
te rs,  even  after  the  restoration  of  peace 
to  recover  a  loss  by  capture  of  a  co- 
belligerent  (though  not  stated  to  be  an 
ally)  during  the  war.  For  every  in- 
surance on  alien  property  by  a  British 
subject  must  be  understood  with  this 
implied  exception,  that  it  shall  not  ex- 
tend to  cover  any  loss  happening  dur- 
ing the  existence  of  hostilities  between 
the  respective  countries  of  the  assured 
and  the  assurer.  Brandon  v.  Curling, 
M.  44  G.  3.  410 

9«  As  an  assured  irnpliedly  warrants  the 
ship  insured  to  be  seaworthy,  whatever 
ibrms  an  ingredient  in  seaworthiness 
is  not  necessary  to  be  disclosed  by  the 
assured  to  the  underwriter  in  the  first 
instance,  unless  information  upon  the 
subject  be  particularly  called  for,  and 
then  the  assured  must  disclose  truly 
what  he  knows  in  the  respect  required; 
therefore  where  the  assured  of  a  ship 
had  received  a  letter  from  his  captain, 
informing  him  that  he  had  been  obliged 
to  have  a  survey  on  the  ship  at  Trini- 
dad on  account  of  her  bad  character ; 
but  the  survey  which  accompanied  the 
letter  gave  the  ship  a  good  character : 
held  that  the  non-disclosure  of  such 
letter  and  survey  to  the  underwriters 
did  not  vacate  the  policy  ;  though  it 
appeared  incvidencethatsuch  circum- 
stance, if  known,  would  have  enhanced 
the  premium  of  insurance.  Hay-ward 
and  another  v.  Rogers,  H.  44  G.  3. 
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JUDGMENT. 

See  FRAUDULENT  JUDGMENT. 

LANDLORD  AND  TENANT. 
See  TENUUE. 

|.  A.  agreed  by  parol  to  sell  an  estate  to 
B.  on  certain  terms,  provided  B.  would 
continue  C.  his,  tenant,  not  for  one  year 
only,  but from  year  t o  year,  (C.  having 
just  before  been  let  into  possession  un- 
der a  contract  for  the  purchase  of  the 
estate,  which  he  had  failed  to  pay  for  in 
time,  and  had  therefore  forfeited  his 
deposit ;)  and  A.  thereupon  agreed  to 
take  C'.'s  forfeited  deposit  as  part  of  the 


purchase  money  :  A.  and  B.  afterwards 
reduced  the  agreement  respecting  the 
purchase  into  writing,  in  which  no  no- 
tice is  taken  of  the  stipulation  concern- 
ing C.'s  tenancy  ;  yet  held,  that  this 
stipulation,  being  collateral  to  the 
written  agreement,  was  binding  upon 
/}.  ;  and  that  the  agreement  operated 
as  a  tenancy  for  two  years  certain  at 
least,  though  no  rent  was  then  men- 
tioned, but  was  to  be  settled  after- 
wards; and  that  the  tenancy  could  not 
be  put  an  end  to  at  the  end  of  the  first 
year  by  six  months'  previous  notice  to 
quit.  Denn  on  the  demise  of  Jack/in 
v.  Cart-wright,  T.  43  G.3.  *  31 

2.  In  an  action  against  a  tenant  upon  pro- 
mises that  he  would  occupy  the  farm/st 
a  good  and  husband-like  manner  accord- 
ing to  the  custom  of  the  country  ;  an  al- 
legation, that  he  had  treated  the  estate 
contrary  to  good  husbandry  and  the  cus- 
tom of  the  country,  is  proved  by  shewing 
that  he  had  treated  it  contrary  to  the 
prevalent  course  of  good  husbandry  in 
that   neighbourhood;   as  by  tilling  half 
his  farm  at  once,  when  no  other  farmer 
tilled  more  than  a  third  ;  though  many 
tilled  only  &  fourth.  And  it  is  not  neces- 
sary to  shew  any  precise  definite  cus- 
tom or  usage  in  respect  to  the  quantity 
tilled.     Lcgh  v.  Ilcwett,  T.  43  G.  3. 
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3.  A  copyholder   demised  for  one  year, 
and  from  thence  from  year  to  year  for 
the  term  of  13  years  more,  if  the  lord 
would  license,  and  so  as  the  same  should 
not  he  liable  to  forfeiture:  held  that  the 
licence  of  the  lord,&c.  was  a  condition 
precedent  to   the  lease  of  the  further 
term  of  13  years  ;  and  the  lord  having 
given  notice  that  he  would    not  give 
such  licence,  the  assignee  of  the  lessor 
to  whom  the  premises  were  surrendered 
was  holden  entitled  to  recover  in  eject- 
ment against  the  tenant  after  6  months' 
notice  to  quit ;  although  it  appeared 
that  such  surrenderee  was  a  trustee  for 
the  lord  (the  real  purchaser),  who  had 
notice  of  the  terms  of  the  demise  when 
he  purchased,  with  an  exception  in  the 
contract   of  purchase  of  all  subsisting 
leases,  and  afterwards  accepted  of  quit- 
rent  from  the  tenant ;  the  consideration 
of  these  latter  circumstances  belonging 
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to  a  court  of  equity.     Doe  d.  Nunn  v. 
Lufkin  and  others,  If.  44  G .  3.       221 

LICENCE, 
See  TITLE,  No.  1. 

A.  being  mortgagee  in  fee  of  certain 
lands,  and  B.  the  mortgagor  entitled 
to  the  equity  of  redemption,  by  lease 
and  release  A.  conveys  and  B.  releases 
the  lands  to  C.,  in  fee,  who  by  the  same 
instrument  covenants  with  and  grants 
to  B.  that  it  shall  be  lawful  for  jB.  his 
heirs  and  assigns  at  all  times  to  enter 
upon  the  lands  to  search  and  dig  for 
coal,  and  to  take  and  carry  away  the 
same  to  his  and  their  own  use.  This  is 
only  a  licence,  and  conveys  no  interest 
in  the  soil  so  as  to  exclude  C.and  those 
claiming  under  him  from  getting  coal 
there  :  nor  could  it  operate  as  an  ex- 
ception or  reservation  out  of  the  grant 
in  respect  to  B.,  who  had  not  the  legal 
title  in  him  at  the  time.  C/ict/tam  v. 
Williamson  and  others,  H.  44  G. 3.  469 

LIMITATIONS,  STATUTE  OF. 

1.  An    acknowledgment    of    the  debt, 
though  accompanied  with  a  declara- 
tion  by  the  defendant  that  he  did  not 
consider  himself  as  owing  the  plaintiff 
a  farthing,  it  being  more  than  six  years 
since  he  contracted,  is  sufficient  to  take 
the  case  out  of  the  stat.  of  limitations. 
Bryan  v.  Horseman,  H.  44  G.  3.    599 

2.  So  where  the  defendant  in  an  affidavit 
for  leave  to   plead  the  statute  stated, 
that  since  the  bill  of  exchange  (on  which 
the  action  was  brought)  no  demand  for 
payment  had  been  made  on  him,  it  was 
deemed  sufficient  to  be  left  to  the  jury 
as  an  acknowledgment.    Ruckcr  \.  Sir 
S.  Ha/may,  B.  R.  Tr.  29  G.  3.   cited 

ib.  6'(>4 

MARINER. 
See  MASTER  AND  MAIUN'ER. 

MARRIAGE  ARTICLES. 

A  trader,  before  marriage,  agreed  by 
parol  to  settle  all  his  stock  on  bis  in- 
tended wife;  which  stock  it  appeared 
afterwards,  amounted  then  to  4oO/. 
3  per  cents,  but  in  themarriage-articlcs 
it  was  only  stated  to  be  340/,  stock  j 
and  the  deed  executed  after  marriage 


settled  the  same  sum  :  this  mistake 
(proved  and  accounted  for  by  the  wit- 
ness who  prepared  the  deed,  and  by  the 
bankrupt,  to  have  originated  from  the 
latter  giving  the  sum  of  340/.  as  the  ra- 
lue  of  the  stock  in  money  at  that  time, 
and  the  other  setting  it  down  as  the 
amount  of  the  stock  itself ')was  admitted 
and  agreed  by  the  bankrupt,  after  his 
bankruptcy  and  absconding,  to  be  rec- 
tified by  the  alteration  of  the  sum  as  it 
stood  in  the  articles  and  the  deed  from 
340/.  stock  to  450/.  stock  ;  which  was 
accordingly  done  ;  and  the  instrument 
re-executed,  with  the  consent  of  the 
bankrupt  and  his  wife  and  the  trustees  ; 
and  the  whole  stock  having  been  sold 
out  by  the  bankrupt  before  his  bank- 
ruptcy, and  the  amount  paid  into  the 
bands  of  the  trustees  before  such  al- 
teration, who,  after  the  bankruptcy, 
purchased  other  stock  with  the  money; 
held  that,  however  such  an  alteration 
might  avoid  the  instruments  if  done 
with  the  consent  of  the  parties  interest- 
ed ;  yet,  inasmuch  as  one  of  the  parties, 
the  feme  covert,  (to  whom  no  fraud 
was  imputed)  was  incapable,  by  such 
consent,  of  exonerating  the  trustees 
from  the  performance  of  the  trust ;  but 
equity  would  probably  set  up  again  the 
destroyed  instruments  in  her  favour; 
the  trustees.who  had  received  such  mo- 
ney under  the  instruments  when  they 
existed  in  a  valid  form,  held  the  same 
subject  to  the  purpose  of  the  trust,  and. 
not  for  the  benefit  of  the  bankrupt's  es-* 
tate  ;  and  that  the  assignees  could  not 
recover  in  ass um psit  from  the  trustees 
the  value  of  the  stock  originally  inr 
eluded  jn  the  marriage  articles  and 
deed,  but  only  the  surplus  ;  and  such 
surplus  they  were  entitled  to  recover  at 
law  ;  the  agreement  for  the  settlement 
of  the  whole  stock  not  being  eridcnced 
by  writing  before  marriage  within  the 
statute  of  frauds  ;  but  being  the  sub- 
ject of  equitable  jurisdiction  only,  UIIT 
der  the  circumstances.  Shaw  and  an- 
other, Assignees  of  Hill,  a  Bankrupt,  v. 
Jalcemun,  M.  44  G.  3.  201 

MASTER  AND  MARINER. 
A  foreign  Prince,  under  pretence  of  pre? 
caution  against  a  supposed  act  of  ag» 
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NAVY. 


PARTNERS. 


grcssion  of  onr  Government,   made  a 
hostile  seizure  of  British  ships  in  his 
ports,  and  imprisoned  our  seamen  on 
shore  ;  and  after  six  months  they  were 
released,  and  resumed  and  concluded 
their  voyage,  and   the  owners  received 
their  freight;  held  that  such  seizure, 
however  hostile  in  the  manner,  so  far 
partook  of  the  nature  of  an  embargo  in 
its  result,  and  not  of  a  capture,  that  it 
did  not  put  an  end  to  the  contract  of  a 
mariner  for  wages  even  during  the  time 
of  such   detention  and  imprisonment. 
Bnt  even  considering  it  as  a  temporary 
capture,  yet,  like  the  case  of  a  capture 
and  recapture,  the  mariner  was  still  en- 
titled to  his  wages  ;  for  a  mariner's  title 
to  wages  depends  on  the  ship's  earning 
her  freight  on  the  voyage,  and  the  per- 
formance of  his  stipulated  duty;  and 
here  freight  for  the  voyage  was  ultimate- 
ly earned:  and  the  mariner-was  guilty  of 
no  breach  of  duty  ;   for  his  stipulation 
not  tube  on  shore  under  unypretence,-iith- 
out  leave,  before  the  voyage  teas  ended, 
most  be  understood  of  being  on  shore 
by   the  party's   own  unauthorized  act. 
And  even    if  such   imprisonment  on 
shore  could  be  so  considered,  yet  the 
master's    having    afterwards  received 
him  again  on  board  without  objection 
amounted  to  a  dispensation  of  the  ser- 
vice in  the  interval,  and  entitled  him  to 
wages  according  to  his  original  con- 
tract.    Beale  v.  Thompson,  H.  44  G.  3. 

54-6 

S.  P.   in  Johnson  v.  Broderic.k,  //. 
41  G. 3.  566 

MONEY, 

Money,  the  surplusof  a  former  execution 
against  the  defendant's  goods,  was  re- 
fused to  be  stayed  in  the  late  sheriff's 
hands  forthe  purpose  of  satisfying  an- 
other execution  at  the  suit  of  the  same 
plaintiff  against  the  same  defendant, 
who  had  no  other  goods  on  which  the 
sheriff  in  office  could  levy.  Ficldhou.se 
v.  Croft,  H.  44  G.  3.  510 

NOTICE  TO  QUIT. 
See  LANDLORD  AND  TENANT,  No.  1. 

NAVY. 
See  PRIZE. 


OFFICER. 

See  CORPORATION,  No.  4. 

OFFICIAL  ACTS. 

How  far  binding  on  the  title  of  parties, 
or  only  directory,  vide  tit.  Ship  lit-gis- 
ter  Acts. 

PARENTS  AND  CHILDREN. 

One  who  marries  a  widow  having 
children  by  her  former  husband  is  not 
bound  to  maintain  such  children,  tho' 
they  were  maintained  by  the  widow 
before  her  second  marriage,  when  her 
second  husband  acquired  her  former 
means.  Therefore  if  the  second  hus- 
band maintain  such  children,  it  is  a 
good  consideration  for  a  promise  by 
them  when  they  come  of  age  to  repay 
the  cxpencc  of  their  maintenance  re- 
spectively. Especially  where  the  second 
husband  was  a  man  of  small  substance, 
and  the  children  had  a  competent  pro- 
vision to  receive  when  they  came  of 
age,  which  was  to  accumulate  for  them 
in  the  mean  time,  and  he  made  no  ap- 
plication to  Chancery  for  an  allowance 
out  of  the  fund,  as  he  might  have  done. 
Cooper  v.  Martin,  T.  43  G.  3.  ?6 

PAROL  DEMURRER. 

An  infant  devisee  sued  by  a  special  cre- 
ditor of  the  devisor  cannot  pray  the  pa- 
rol  to  demur  by  reason  of  his  nonage  ; 
such  privilege  of  an  heir  who  is  in  by 
descent  not  being  extended  toadevisee 
by  the  stat.  3  \V.  &  M.  c.  1.,  which 
charges  the  land  in  his  hands  for  the 
specialty  debts  of  the  devisor,  flasket, 
Executor  of  L'luskct,  v.  Beeby  and 
others,  H.  44  G.  3.  485 

PARTNERS. 

i.  A.  having  neither  money  nor  credit, 
offers  to  B.  that  if  he  will  order  with 
him  certain  goods  to  be  shipped  upon 
an  adventure,  if  any  profit  should  arise 
from  them,  B.  should  hare  half  for  his 
trouble.  B.  having  lent  his  credit  on 
this  contract,  and  ordered  the  goods  on 
theirjointaccountjwhichwere  furnished 
accordingly,  and  afterwards  paid  for 

by 
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by  B.  alone:  held  that  he  was  entitled  to 
recover  back  such  payment  in  assump- 
sit  against^,  who  had  not  accounted 
to  him  for  the  profits;  such  contract 
not  constituting  a  partnership  as  be- 
tween themselves,  but  only  an  agree- 
ment for  a  compensation  for  trouble 
and  credit ;  though  B.  were  liable  as 
a  partner  to  third  persons,  creditors. 
Hesketh  \.  Blanchard  and  ajiother,  exe- 
cutors of  Robertson,  T.  43  <7 .  3 .  1 44 

PAYMENT. 

1.  A  bond  to  secure  an  annuity  set  forth 
in  the  memorial  recited  that  the  con- 
sideration-money, 1400/.,  was  paid  on 
the  24th  of  December,  when  all  the 
deeds  except  one  were  executed  and 
bore  date  ;  and  the  memorial  also  con- 
tained a  specific  allegation  that  the  con- 
sideration moneywas  paid,  but  without 
stating  any  particular  time ;  but,  in 
fact,  that  one  deed  not  having  been  exe- 
cuted by  one  of  the  grantors,  the  gran- 
tee delivered   over  the  consideration- 
money  on  that  day  to  another  of  the 
grantors    to  be    by   him  lodged  in  a 
banker's  hands  in  the  names  of  him- 
self and  the  grantee's  attorney  till  that 
deed  was  executed  ;  and  such  deed  was 
not  in  fact  executed,  nor  the  money 
actually  available  to  the  grantors  till 
the  26th  of  the  same  month  :  held  that 
this  was  a  substantial  compliance  with 
the   annuity  act,  17  G.  3.  c.  26.,  the 
time  of  payment  of  the  consideration- 
money  not  being  specifically  required 
to  be  stated  by  that  act,  nor  being  any 
otherwise  material  than  as  entering  in- 
to the  question  of  the  value  of  the  con- 
sideration.    And  held,  that  upon  an 
issue  taken  (in  an  action  of  debt  on 
bond)  in  general  terms,  without  refer- 
ence to  the  annuity  act,  upon  a  traverse 
that  the  consideration  money  was  not 
paid  by  the  grantee  to  the  use  of  the 
grantors,  evidence  that  it  was  so  paid 
on  the  26th  by  the  grantees  agent  will 
sustain   the  affirmative  of  the  issue  so 
generally  framed.  Cuare  v.  Giblett,  T. 
43  G.  3.  85 

2.  It  seems  also  to  have  been  a  good  pay- 
ment, by  relation,  on  the  24th,  as  the 
beneficial  receipt  of  it  then  by  the  gran- 


tors was  only  suspended  on  account  of 
their  own  laches  in  not  having  pre- 
pared the  deeds  in  time.  ib. 

PERFORMANCE. 
See  RELATION. 

PERJURY. 

1.  A.  having  brought  an  action  against 

on  o 

B.,  the  latter  filed  a  bill  in  equity 
against  him  for  a  discovery  and  injunc- 
tion, and  for  an  account;  to  which  A. 
having  put  in  his  answer,  denying  the 
allegations  of  £?.,  which  involved  the 
merits  of  the  suit  at  law,  the  injunction 
was  dissolved  :  on  which  answer  B.  in- 
dicted A.  for  perjury ;  and  the  indict- 
ment and  action  coming  on  to  be  tried 
at  the  same  assizes,  the  indictment 
standing  first :  held,  that  B.  was  a  com- 
petent witness  to  prove  the  perjury,  as 
hecouM  not  avail  himself  of  the  con- 
viction of  A.  in  any  civil  proceeding 
between  them  either  in  'law  or  equity. 
Rex  v.  Boston,  Hit.  44  G.  3.  572 

2.  Equity  refused  leave  to  file  a  supple- 
mental bill  in  nature  of  a  bill  of  review, 
in  consequence  of  a  conviction  of  a 
witness  in  the  original  proceeding  for 
perjury, which  conviction  was  obtained 
on  the  evidence  of  the  plaintiff  in  the 
suit   as   well  as  of  others.     Bartlett 
v.  Pickersgill,  Tr.  32  £  33  G.  2.  in 
Chancery,  cited  ,£&. 

PLATE. 

One,  not  a  general  trader  in  silver  plate, 
'who  sells  a  piece  of  plate  in  a  particu- 
lar instance  for  a  price  above  the  value 
of  old  silver,  is  not  therefore  a  Tender 
of  plate  within  the  stat.  31  G.  2.  c.  32. 
*.  6'.,  which  enacts  that  all  persons 
using  the  trade  of  selling  plate,  &c. 
shall  be  deemed  traders  in,  sellers  or 
venders  of  plate,  £c.  and  shall  take 
out  a  licence.  The  King  v.  Buckle,  M. 
44  G.  3.  340" 

PLEADING. 

1.  Where  one  declared  in  case  for  ol>- 
structinga  water-course,  upon  hispos- 
session  of  a  mill  with  the  appurtenances, 
and  that  by  reason  of  such  his  possession 
he  had  a  right  to  the  use  of  water  running 
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in  a  certain  tunnel  to  the  mill ;  such  al- 
legation is  not  supported  by  proof  that 
the  tunnel  was  made  on  the  defend- 
ant's land,  which  he  had  agreed  to  let 
the  plaintiff  have  for  this  purpose  for 
a  certain  consideration,  but  ot  which 
no  conveyance  was  made  by  the  defend- 
ant to  the  plaintiff;  and  he  had  since 
refused  assent:  because  the  plaintiff 
had  not  the  water  by  reason  of  the  pos- 
session of  the  mill,  &c.  but  by  parol 
licence  or  contract,  which  could  not 
pass  the  title  to  the  land,  and  as  a 
licence  was  revocable,  and  revoked. 
Fcntiman  v.  Smith,  T.  43  G.  3.  107 

2.  Where  to  debt  on  bond  the  plea,  after 
craving  oyer,  set  out  the  condition  of 
the  bond,  referring  to  an  agreement 
consisting  of  various  articles  relative  to 
the  building  of  a  house  by  thedefendant 
for  the  plaintiff, "  conformably  (as  the 
plea  set  fort\\)to  the  particulars  annexed 
to  the  agreement,  amongst  which  parti- 
culars such  and  such  things  were  men- 
tioned ;"  and  so  setting  out  divers  par- 
ticulars, with  reference  to  the  agree- 
ment; and  then  pleading  performance 
generally  of  all  the  covenants,  &c.  in 
the  above-recited  agreement  contained: 
to  which  there  was  a  special  demurrer, 
assigning  for  cause,  that  performance 
was  pleaded  generally  {.olke  agreement, 
which  appeared  to  be  only  partially  set 
forth,  and  that  for  aught  appeared  the 
agreement  might  contain  negative  or 
disjunctive  covenants,  to  which  general 
performance   could   not    be  pleaded  : 
and  held  such  cause  of  demurrer  to  be 
well  founded  :   for  from  the  defendant 
having  set  out  certain   particulars  of 
the  agreement,  amongst  othersjt  w-is  to 
be  intended  that  some  others  were  not 
set  forth  ;    and  there  was  not  even  an 
allegation  that  the  instrument  contain- 
ed 7/0  negative  or  disjunctive  articles  of 
agreement,  even    it   such  a  brief  me- 
thod of  pleading  were  admissible.  Qd. 
dubr.  The  Earl  of  Kelly  v.  Baxter  and 
others,  M.  44  G.  3.  340 

3.  So   where   general  performance  was 
pleaded  to  debt  on   bond  conditioned 
to  perform  covenants,  and  the  plaintiff 
in  his  replication  set  out  the  indenture 
verbatim  and  then  demurred,  shewing 
for  cause  that  the  defendant  had  not 


shewn  how  he  had  performed  the  ne- 
gative covenants  :  demurrer  held  good. 
A  liter  if  the  indenture  set  out  in  the 
replication  had  contained  no  negative 
or  disjunctive  covenants,  in  which  case 
thv  defect  of  the  plea  in  not  setting  out 
the  indenture  would  have  been  cured. 
Plomer  v.  Ruinc,M.  17  G.  3.  cited  il>. 

344 

4.  Qucrc  if  no  interest  be  averred  in  an 
action  on  a  policy  of  insurance,  it  is 
sufficient  under  the  stat.  f  9  ('.  2.  c.37- 
s.  2.  to  state  that  the  ship  was  foreign 
when   the  policy  was   under-written 
and  the  loss  happened,  without  stating 
the  ship  to  be  such  uhen  the  risk  com- 
menced ?     Kellner  v.  Le  Mcsuritr,   M. 
44  G.  3.  3y<> 

5.  Where  the  plaintiff  declared  that  A.y 
since  deceased,  was  indebted  to  him  so 
much,  and  that  after  his  death,  in  con- 
sideration of  the  premises,  and  that  he, 
at  the  instance  of  the  defendant,  would 

forbear  and  give  day  of  payment  of  the 
debt,  (not  stating  to  whtnn  he  was  to 
forbear)  the  defendant  promised,  &c.: 
held  on  demurrer  to  be  no  considera- 
tion for  the  promise  ;  for  a  promise  can 
only  be  sustained  on  a  consideration  of 
benefit  to  the  defendant  or  of  detri- 
ment to  the  plaintiff;  and  unless  there, 
were  some  person  whom  the  plaintiff 
could  have  sued  for  his  debt,  his  for- 
bearance was  no  detriment  to  him. 
Jones  v.  Ashburnham  and  Xaitcy  his 
•wife,  H.  44  G.  3.  455 

6.  One  may  declare  in  covenant  that  the 
deed  was  indented,  made,  and  concluded 
on  a  daysubsequenttothe  day  on  which 
the  deed  itself  is  stated  on  the  face  of  it 
to  have  been  indented,  made  and  conclud- 
ed. Hall  v.  Cazenove,  11.  44  G.  3.   477 

7.  Where  a  chartcrparty,   dated  6'th  of 
February,  but  averred   not  to  be  exe- 
cuted till  the  13th  of  Afa/cA,contained 
a  covenant  by  the  owner  that  the  ship 
should   and   would  proceed  from  D., 
where  she  then  lay,  on  or  before  tliellth 
of  February,  on  her   outward-bound 
voyage,  and  return,   &c.  and  a  cove- 
nant by  the  freighter  that  in  considera- 
tion of  every  thing  above  mentioned,  &c. 
he  would  pay  certain  freight  for  the 
voyage ;  the  voyage  being  averred  to 
be  performed,  and  the  freight  earned, 
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the  owner  may  recover  in  an  action  of 
covenant,  without  averring  that  the 
ship  sailed  on  or  before  the  12th  of  Fe- 
bruary, such  covenant  that  the  ship 
should  sail  on  or  before  the  12th  of  Fe- 
bruary beingeitherno  condition  prece- 
dent, but  only  an  independent  covenant, 
for  breach  of  which  the  party  had  his 
remedy  in  damages;  or  not  of  the  sub- 
stance of  the  contract,  which  was  for 
the  performing  of  the  voyage  for  which 
the  ship  was  chartered,  and  earning 
the  freight ;  or  being  rendered  impos- 
sible to  be  performed  by  the  parties 
themselves  not  having  executed  the 
deed  till  after  the  time  appointed  for 
doing  the  act,  and  thereby  dispensing 
with  the  performance  of  it.  Hall  v. 
Cazenove,  H.  44  G.  3.  477 

8.  No  matter  of  defencearising  after  action 
brought  can  properly  be  pleaded  in  bar 
of  the  action  generally,  but  it  ought 
to  be  pleaded  in  bar  of  the  further 
maintenance    of  the  suit.      Therefore 
•where  oue  who  was  an  alien  amy  at  the 
time  of  the  action  brought  became  an 
alien  enemy  before  plea  pleaded,  and 
the  defendant  pleaded  that  the  plaintiff 
ought  not  to  have  or  maintain  his  action 
because  he  was   before  and  at  tlie  time 
of  exhibiting  his   bill,  and    that  he  now 
is  an  alien  enemy,  &c.;  concluding  that 
therefore   the    plaintiff  ought   to    be 
barredsfrom  having  or  maintaining  his 
action,  &c.  To  which  the  plaintiff  re- 
plied, that  at  the  time  of  exhibiting  his 
bill  he  was  an  alien  amy  ;  wherefore  he 
prayed  judgment  and  his  damages :  to 
which  there  was  a  demurrer  :  held  that 
the  plea  was  ill  pleaded.     But  yet,  as 
the  Court  were  ex  officio  bound  to  give 
such  judgment  as  appeared  upon  the 
whole  record  to  be  proper,  without  re- 
gard to  the  issues  found  or  confessed, 
or  to  any  imperfection  in  the  prayer 
of  judgment  on  either  side  ;  and  as  it 
appeared   upon  the   whole    that    the 
plaintiff  was  now  an  alien  enemy,  and 
therefore  incapable  of  maintaining  fur- 
ther his  suit,  judgment  was  given  that 
he  be  barred   from  further  having  or 
maintaining  his  action.     Le  Bret  \.  Pa- 
pillon,  II.  44  G.  3.  502 

9-  Where  plaintiff  declared  on  bond  -with 
aproftrt,  on  non  est  factum  pleaded 


secondary  evidence  of  the  bond  by 
means  of  a  copy,  and  shewing  that  the 
defendant  had  taken  away  the  original, 
and  before  action  brought  said  he  had 
burnt  it,  is  not  sufficient  to  sustain  the 
declaration.  Smith aud others  v.  Wood- 
ward, Hil.  44  G.3.  585 
9.  In  bailable  process  the  plaintiff  can- 
not declare  against  one  defendant  se- 
parately upon  joint  process,  and  affi- 
davit to  hold  to  bail  against  two ; 
though  they  were  sued  uj>on  a  joint 
and  separate  promissory  note.  Lewin, 
Executor,  fyt.  v.  Smith  the  Younger,  H. 
44  G.  3.  589 

POOR-RELIEF. 
See  PARENTS  and  CHILDREN,  No.  1. 

PRACTICE. 

See  AMENDMENT.    COSTS.    BAIL- 
BOND. 

1.  The  delivery  of  a  declaration  against 
a  prisoner,  though  within  two  terms,  is 
a  nullity  if  there  were  no  bill  filed  be- 
fore ,  and  he  is  entitled  to  his  discharge 
under  the  rule   of  Court  5  W.  4"  M~ 
Novell  v.  Bingham,  T.  43  G.  3.       l6 

2.  Time   refused  to  be  enlarged  for  the 
bail  to  render    their  principal,  on  an 
affidavit  that  he  could  not  be  removed 
hither  without  endangering  his  life- 
Wynn  v.  Petty,  T.  43  G.  3.  102 

3.  After  summons  and  distringas  issued 
against  a  privileged  defendant  in  the 
county  where  the  action  is  brought, 
but  in  which  he  did  not  reside,  and  of 
which  process  he  had  no  notice,  and 
returns  of  non  est  inventus  and  nxillti 
bona,  a  testatum  distringas  may  regu- 
larly issue  into  the  county  in  which  he 
resides  and  has  property,  without  any 
new  summons  in  such  county  ;  but  tl>e 
sheriff  ought  not  to  levy  more  than  40*. 
under  such  tcbtatum  distringas  in  the 
first  instance,  according  to  the  usual 
course.       Bloxkam,  Knt.  and  others  -v, 
Surtecs  and  others,  T.  43  G.  3.      l6"2 

4.  A  cognovit  containing  any  matter  of 
agreement,  as  to  take  the  debt  by  in- 
stalments, ought  to  have  an  agreement 
stamp  ;  and  if  it  have  not,  proceeding 
may  be  set  aside  for  irregularity.  Rear- 
don  v.  Swiby,  T.  43  G.43.  188 

5.  The 
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5.  The  time  for  bail  to  render  their  prin- 
cipal will  not  be  enlarged    because  of 
the  unwarrantable  arrettand  detention 
of  the  principal   by  a  foreign  enemy. 
Grant  v.  Pagan,  J\L  44  G.  3.  189 

6.  When  a  verdict  is  taken  by  consent, 
subject   to  the  award  of  an  arbitrator 
as  to  the  quantum,  judgment  cannot  be 
signed  for  the  amount  of  the  sum  award- 
ed,without  first  obtaining  the  usual  rule 
fur  signing  judgment:  and  where  judg- 
ment was  so  signed  against  the  princi- 
pal without  such  rule,  and  the  plaintiff 
proceeded  to  execution  against  the  bail 
after  procuring  a  return  of  non  est  in- 
ventus  to  a  Ca.  Sa.  against  the  princi- 
pal, and  a  return  of  two  nihils  to  two 
writs  of  scire  facias  against  the  bail  ; 
theCourt,  upon  application  of  the  bail, 
together  with  the  principal,  held' that 
they  were  entitled  to  be  relieved  from 
such  judgment   against  the  principal, 
and  its  consequences  against  the  bail  ; 
upon  an  affidavit  by  them  that  they  had 
no  notice  of  such  judgment  till  the  writ 
of  Ca.  Sa.  issued  against  the  bail,  when 
they  applied  to  vacate  the  proceedings. 
But  the  Court  he'd  they  could  not  set 
aside  the    -vrit  of  Ca.  Sa.  against    the 
bail,  on  accountof  such  irregularity  of 
the  judgment  against    the   principal, 
while  such  judgment  remained  in  force, 
Hay-ward  v.  Ribbans,  M.  44  G.  3.  310 

7.  A   defendant   putting  in   a   plea   in 
abatement  in  time,  with  an  affidavit  in 
the  usual  form  that  the  promises  con- 
tained in  the  declaration  were  entered 
into,   if  at  all,   by  others  as  well  as 
himself;  which     affidavit  was   sworn 
at  Liverpool  on  the  day  of  filing  the  de- 
claration in   town,   and  before  the  de- 
fendant could  have  seen  it ;  was  holden 
not  to  be  a  nullity,  so  as  to  entitle  the 
plaintiffto  sign  interlocutory  judgment 
as  for  want  of  a  plea.  Lang  v.  Comber, 
M.  44  G.  3.  348 

8.  By  the  rule  of  Court  Hil.  26  G.  3.,  if 
there  be  a  trial  against  a  prisoner,  he 
is  superscdablc,  unless  charged  in  exe- 
cution within  two   terms  afterwards  : 
if  there    bejiiialjudgyient  against  him 
without  trial,   (which  is  what  is  there 
meant  by  Jinal  judgment)  then  he  issu- 
perscdable  unless   charged   in  execu- 
tion within  two  terms  after  such  final 


judgment ;  inclusive  of  the  term  of  trial 
or  final  judgment  respectively,  llcaton 
v.  Whitaker,  M.  44  6'. 3.  34.9 

9.  Where  the  cause  of  action  arose  partly 
in  Derby»/iire  and   partly  in  Ireland, 
the  Court  refuse  to  change  the  venue 
from  London  to  Derby,  on  an  affidavit 
that  the  cause  of  action  arose  in  D. 
and  7.  and  not  in  London  or  elsewhere 
than  in  D.  and  /.     Walker  v.  Wiiaht, 
H.  44  G.  3.  4<)5 

10.  Money,  the  surplus  of  a  former  exe- 
cution against  the  defendant's  goods, 
was  refused  to  be  stayed  in  the  lateshe- 
rifTs  hands  for  the  purpose  of  satisfying 
another  execution  at  the  suit  of  the 
same  plaintiff  against  the  same  defend- 
ant, who  had  no  other  effects  on  which 
the  sheriff  in  office  could  levy,     field- 
house  v  Croft,  II.  4*  G.  3.  510 

1 1.  After  interlocutory  judgmentagainsta 
feme  upon  a  contract,  she  married  :  yet 
the  plaintiff  may  proceed  to  judgment 
and    execution    against  her,   without 
joining  the  husband   by  scire  facias  : 
and  a  capias  ad  satisfaciendum  against 
her  following  the  judgment,  is  at  all 
events  regular,  though  the  plaintiff  had 
notice  of  the  marriage  before.     Cooper 
v.  Rachad  Hunctiin,  H.  44  G.  3.     52 1 

12.  After  a  judge's  order  obtained  by  the 
defendant   for  time  to  plead,  and  no 
plea  within  the  time,  the  plaintiff  may 
sign  judgment  as  for  want  of  a  plea, 
without   a  demand  of  it.     Pearson  v. 
Reynolds,  H .  44  G .  3.  571 

S.  P.  in  Burkett  v.  Latham,  M.  9 
G.  2.  cited  ib. 

13.  In  bailable  process  the  plaintiff  can- 
not declare  against  one  defendant  se- 
parately upon  joint  process,  and  affi- 
davit  to    hold    to  bail  against  two  ; 
though  they  were  sued   upon  a  joint 
and  separate  promissory  note.     Lcisin, 
Executor,  $c.  v.Smit/i, H.  44  G.  3.  589 

14.  The  same  sheriff,  by  whom  any  writ 
directed  to  him  is  executed  while  in 
office,  ought  to  make  his  return  to  the 
same,  and  hand  over  such  writ  and  re- 
turn to  the  new  sheriff  who  comes  into 
office  before  the  return  day  ;  and  such 
new  sheriff  will  return  the  writ  with  the 
old  sheriff's  return  thereon.   And  if  the 
old  sheriff,  after  arresting  a  defendant, 
suffer  him   to  escape  and  go  out  of 
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office  before  the  return  day,  he  alone 
is  answerable  for  the  escape.  Rex  v. 
The  late  Sheriff  of  Middlesex.  6°4 

15.  Yet  if  the  new  sheriff  by  mistake  re- 
turn cepi  corpus  to  a  writ  directed  to 
the  old  sheriff,  after  the  latter,  who  ar- 
rested the  defendant  upon  it,  had  per- 
mitted an  escape,  and  an  attuchment 
afterwards  issue  against  the  old  sheriff 
who  was  ruled  to  bring  in  the  body, 
the  irregularity  may  be  waved  by  not 
moving  in  reasonable  lime  to  set  aside 
the  attachment.  ib. 

PRISONER. 

By  the  rule  of  Cpurt  Hil.  26  G.  3.,  if 
there  be  a  trial  against  a  prisoner,  he 
is  superscdable,  unless  charged  in  exe- 
cution within  two  terms  afterwards  : 
if  there  be  final  judgment  against  him 
without  trial,  (which  is  what  is  there 
meant  by  Jinal  judgment)  then  he  issu- 
persedable  unless  charged  in  execu- 
tion within  two  terms  after  such  final 
judgment;  inclusive  of  the  term  of  trial 
or  final  judgment  respectively,  Jleaton 
v.  Wittaker,  M.  44-  G.3.  349 

PRIVILEGE. 

Sec  PUACTICE,  No.  3. 

PRIZE. 

1.  By  the  4th  article  of  the  king's  pro- 
clamation of  1797,  respecting  the  dis- 
tribution of  prize,  as  to  flag  officers,  it 
is  directed,  that  a  chief  flag  officer  re- 
turning home  from  a  foreign  station 
shall  have  no  share  of  the  prizes  taken 
by  the  ships  left  behind  to  act  under  an- 
other command :  this  applies  as  well  to 
another  command  devolving  by  senior- 
ity, as  to  another  chief  flag  officer  ap- 
pointed by  express  commission  to  suc- 
ceed the  officer  returning  home  :  and 
swch  returning  home,  &c.  means  the 
commencement  in  fact  of  a  commander 
Mi  chief's  departure  from  the  local  sta- 
tion of  his  command  for  the  purpose  of 
returning  home,  leaving  his  fleet  be- 
hind, i.  e.  leaving  it  for  all  effective 
purposes  under  the  controul  of  another 
commander  competent,  under  the  terms 
of  the  proclamation,  to  command  in  his 
stead.  Therefore  where  a  flag  officer, 
Commander  in  chief  in  the  Mediterra- 
nean, returned  to  England  by  leave  of 
the  Admiralty  for  the  recovery  of  his 
health,  leaving  the  fleet  under  the  com- 
VOL.  IV. 


maud  of  the  next  flag  officer  in  seniori- 
ty, but  having  before  his  departure  dis- 
patched one  of  the  fleet  on  a  cruise, 
who  made  captures  within  the  limits  of 
the  station,  after  the  departure  home- 
wards of  such  commander  in  chief  out 
of  those  limits,  but  before  any  new  or- 
ders given  by  the  next  flag  officer  on 
whom  the  command  of  the  station  had 
devolved  :  held,  that  the  right  to  the 
l-8th,    or    commanding  flag  officer's 
share  of  prize,  belonged  to  the  pr esent 
acting  flag  officer  in  command  on  the 
station,  and  not  to  the  chief  flag  officer 
returning  home  ;  although  the  latter 
still  retained  the  title,  pay,  and  table 
money  of  commander  in  chief  after  his 
return  home,  and  did  not  resign  his 
commission  as  such  till  after  the  prize 
t;iken,and  had  official  correspondence 
with  the  Admiralty  in  that  character 
till  his  resignation,  and  made  appoint- 
ments in  the  fleet  as  such  :   the  govern- 
ing principle  of  his  majesty's  proclama- 
tion being,  that  the  reward  of  prize 
should  be  attached  to  the  present  ef- 
fective commander  on  the  station,  and 
not  to  the   nominal  one  who  returns 
home  leaving  ships  behind  to  act  under 
another  command.    Lord  Viscount  Nel- 
son v.  Tucker,  M.  44  G.  3.  238 
2.  An  inferior  flag  officer  succeeding  by 
devolution  to  the  principal  command, 
upon  the  returning  home  of  his  supe- 
rior  flag  officer  commander  in  chief 
on  a  foreign  station,  is  entitled,  under 
the  king's  proclamation  of  1707,  to 
the  chief  flag  officer's   l-8th  share  of 
prize  taken  within  the  limits  of  the  sta- 
tion by  a  squadron  which  had  been 
detached  from  the  main   body  (with 
which  such  inferior  flag  officer  remain- 
ed,) by  the  superior  flag  officer,  before 
his  return   home ;  but   the  prize  not 
taken  till  after  he  had  passed  the  limits 
of  his  station  on  such  return  home:  and 
this,  though  the  superior  flag  officer  be- 
fore his  departure  directed  the  interior 
flag  officer  to  take  under  his  command 
those  ships  only,  byname,  whiph  conti- 
nued with  him  at  the  principal  station, 
and   the  detached  squadron  when  they 
returned  to  the  same  place  after  the  par- 
ticular service  performed,  for  the  per- 
formance of  which  he  had  before  limit- 
ed a  time ;  and  though  such  superior 
L 1  flag 
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flag  officer's  commission  was  stated  to 
be  to  command  in  chief  a  squadron 
upon  a  particular  service,  and  not 
merely  u  on  ^.particular  t>t<il'nm  :  and 
though  such  superior  Hag  officer  did 
not  resign  his  commission  of  comman- 
der in  chir!' till  after  his  return  home, 
and  after  the  prize  taken.  At  least  the 
superior  is  not  entitled  to  recover  such 
share  of  prize  from  the  inferior  flag  of- 
ficer who  liad  received  it.  Lord  Keith 
v.  Pringle,  M.  44  G.  3.  262 

PROCESS. 
See  EXECUTION.     PRACTICE,  No.  3. 

QUO  \VARRANTO. 

See  CORPORATION. 

1.  Where  an  information   in  nature  of 
quo  warranto  was  moved  for  on  the 
ground  of  a  disputed  mode  of  election, 
which  alone  was  in  controversy  at  the 
time   of  the  defendant's  election,  and 
which  ground  was  afterwards  answered 
on  shewing  cause,  the  Court  would  not 
in  their  discretion  make  the  rule  abso- 
lute to  try  another  incidental  and  se- 
condary question,  as  to  whether  there 
were  a  sufficient  interval  of  time  al- 
lowed   between  the   nomination   and 
election  of  the  defendant;   no  person's 
right  having  been  set  aside   by  mvans 
of  such  acceleration  of  the  election,  if 
it  were  accelerated.     Rex  v.  Osbonrne, 
M.  44  G.  3.  327 

2.  A   swearing   in,  though  defective  in 
law,  yet  being  such  whereby  the  party 
claimed  at  the  time  to  be  a  free  bur- 
gess of  a  corporation  ;  held  a  sufficient 
user  of  the  office  to  warrant  an  infor- 
mation   in   nature  of  quo   warranto 
against  him,  and  not  like  a  mere  claim 
of  the  office.   Rex  \.  Tute,  M.  44  G.  3. 
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Under  a  devise  to  A.,  and  to  the  issue 
of  his  body,  his,  her,  or  their  heirs, 
equally  -to  he  d  aided  if  more  than  one ; 
and  if  A.  have  no  issue  of  his  body 
living  at  his  decease,  then  over  :  held 
that  A.  took  at  least  an  estate  for  life, 
with  a  contingent  remainder  in  fee  to 
his  issue,  if  any  ;  in  which  case  the  re- 
mainder over  was  also  contingent,  be- 
ing a  contingency  with  a  double  as- 
pect ;  and  that  whether  A.  took  for 


life;  with  such  contingent  remainders, 
or  whether  he  took  ;m  estate  tail,  the 
remainder-,  over  were  equally  destroy- 
ed by  his  having  suffered  a  recovery 
before  he  had  any  issue  born.  Doe  d. 
Oilman,  vidvw,  v.  Elicy,  M.  44  G.  3. 
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REGISTER  ACTS. 
See  SHIP-REGISTER  ACTS. 

RELATION. 
Vide  PAYMENT,  No.  1,  2. 
An  inchoate  act  which  is  to  be  consum- 
mate on  the  performance  of  a  condi- 
tional act  required  to  be  first  done  by 
the  party  who  is  the  object  of  such  in- 
choate act,  and  where  the  performance 
rests  wholly  with  such  party,  becomes, 
when  consummate  by  the  performance 
on  his  part  of  such  conditional  act,  an 
effectual  act  for  the  benefit  of  the  in- 
choate actor  by  relation  from  the  time 
of  such  his  inchoate  act  done.  There- 
fore if  payment  of  money  be  to  be 
made  by  A.  on  the  24th  of  December, 
on  the  execution  of  certain  securities 
by.6.,  and  such  securities  uot  being 
prepared  on  that  clay,  A.  pay  the  mo- 
ney into  a  banker's  house  in  his  and 
B.'s  joint  names,  for  the  benefit  of  B.t 
when  such  securities  shall  be  executed, 
and  they  are  prepared  on  the  26th, 
when  the  money  is  received  by  B.; 
this,  as  to  A.,  is  a  payment  by  rela- 
tion on  the  24th.  Coarc  v.  Giblett,  T. 
43  G. 3.  95 

RELEASE. 
See  TENURE. 

RESPONDENTIA. 
In  a  respondentia  bond,  the  condition, 
after  reciting  that  the  money  was  lent 
upon  the  goods  laden  and  to  be  laden 
on  board  a  certain  ship  on  her  voyage 
out  and  home,  was,  that  if  the  ship 
should  proceed  on  her  voyage  and  re- 
turn within  36  months  (the  dangers  of 
the  seas  excepted),  and  if  the  borrower 
within  30  days  after  her  arrival  should 
pay  to  the  lender  the  sum  agreed  on, 
or  if  in  the  voyage  and  within  the  said 
36  months  the  ship  should  be  lost  by 
fire,  enemies,  or  other  casualties,  the 
borrower  should,  within  six  months 
after  such  loss,  pay  to  the  lender  a 
proportionable  average  on  all  the  goods 

carried 


SETTLEMENT. 
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carried  out  anil  acquired  during  the 
voyage  which  should  be  saved,  then 
the  obligation  to  be  void  :  held  that 
this  was  no  more  than  a  personal  obli- 
gation from  the  borrower  to  the  lend- 
er, and  did  not  give  the  latter  any  spe- 
cific pledge  or  lien  on  the  home  cargo 
or  the  proceeds  thereof.  Busk  v.Fearon 
and  others,  AA  44G.  3.  319 

SAILOR. 
See  MASTER  and  MARINER. 

SAVING  AND  RESERVING. 

See  TENURE. 

SEQUESTRATION. 

1.  Allowing  that  the  award  of  a  writ  of 
sequestration  out  of  Chancery  (which 
is  the  process  of  that  Court  to  compel 
appearance   and  the   performance  of 
decrees)  has  the  same  obligatory  effect 
to  bind  the  goods  as  a  writ  of  fi.  fa.  at 
common  law  ;  yet  if  the  party  at  whose 
prayer  such  sequestration  is  issued  take 
no  measure  to  compel  the  execution  of 
it  in  due  time,  and  the  sequestrators  do 
not   in  fact  possess  themselves  of  the 
goods,   it  is  no  excuse  to  a  sheriff,  to 
whom,  at  a  distance  of  18  months,  a 
writ  of  fi.  fa.  is    directed   against  the 
goods  of  the  party,  defendant   in   the 
suit   in  Chancery,  for  not  executing 
such  writ  and  selling  the  goods;  the 
plaintiff  in  the  sequestration  having  at 
all  events  lost   his   priority    by  such 
laches.    And  therefore  the  sheriff,  who 
had  seized  under  the  fi.  fa,  having  on 
notice  of  such  supposed  obstacle  re- 
turned inilla  buna,  was  holden  liable 
to  the  plaintiff  in  the  action  for  a  false 
return.     Payne  v.  Drene,  //.44  G.  3. 

523 

2,  Though  a  writ  of  fi.  fa.  bind  the  goods 
as  against  the  defendant,    yet  the  pro- 
perty is   not  devested  out  of  him  till 
execution  executed  ;   and  therefore  an 
execution  and  sale  under  a  subsequent 
writ  delivered    to  the  sheriff  will  bind 
the  goods  ;  but  the  plaintiff  in  the  first 
execution  has  his  remedy  against  the 
sheriff    if  the  non-execution  did  not 
proceed  from  his  own  laches,    ib.  523 

SETTLEMENT—  by  Hiring  and 

Serr  ice. 
1.  A  servant    hired  for  a  year,    four 


months  before  the  end  rf  the  year  be- 
ing discharged  by  her  master  upon  a 
trivial  dispute,  applied  to  a  magistrate 
for  redress,  being  desirous  of  continu- 
ing in  the  service.  The  magistrate  or- 
dered the  master  to  take  her  back,  or 
pay  the  whole  year's  wages.  The  mas- 
ter refused  to  take  her  back,  but  paid 
the  whole  year's  wages,  (but  not  some 
wool  which  he  also  had  agreed  to  give 
her  if  she  behaved  well).  The  servant 
took  the  money,  and  tendered  herself 
as  a  servant  to  others ;  held  that  the 
contract  was  thereby  dissolved,  and  no 
settlement  gained  under  it,  as  in  a  case 
of  a  mere  dispensation  of  service.  Rex 
v.  The  Inhabitants  of  King's  Pyon,  M. 
44  G.  3.  351 

2,  A  yearly  servant,  about  a  fortnight 
before  his  year  expired,  being  too  ill 
to  work,  his  master  paid  him  his  whole 
year's  wages,  when  he  left  the  service, 
and  went  to  an  hospital,  and  never  re- 
turned into  his  master's  service  ;  held 
a  dissolution  of  the  contract;  and 
that  no  settlement  was  gained  by  such 
hiring  and  service.  Rex  v.  The  In- 
habitants of  Sudbrooke,  M.  44  G.  3. 

356 
Ry  taking  a  Tenement. 

1.  A  foreigner  may    gain   a    settlement 
here  by  occupying  a  tenement  of  10/. 
a-year  for  40  days.     Rex  v.  The  In- 
habitants of  Eastbourne,  T.  43  G.  3. 

103 

2.  The  pauper  took  a  tenement  at  111. 
a-year  which  he  occupied,  still  receiv- 
ing parish  pay  for  six  months  after; 
having  previously  agreed  to  underlet 
to  another  a  part  for  51.  a-year,  which 
other  guaranteed   to  the  landlord  the 
payment  of  the  rent  withotitwhich  he 
would  not  have  let  to  the  pauper  ;  but 
the  pauper  paid  the  whole  rent  for  the 
first  year  :  held  that  this  was  a  coming 
to  settle   upon  a  tenement  of  10/.  a- 
year  within  the  stat.  13  &  14  Car.  2. 
c.  \  1.  by  occupying  which  for  40  days 
irremovable  the  pauper  gained  a  set- 
tlement ;  though  the  Sessions  conclud- 
ed from  the  whole  of  the  case  that  cre- 
dit was  given   by  the  landlord  to  the 
pauper  for  61.  a-ycar  only  of  the  rent, 
and  that  for  the  residue  the  credit  was 
given  to  the  guarantee  j  for  if  the  pau- 
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per  were  legal  tenant  of  the  whole,  it 
\vas  immaterial  whether  credit  were 
given  him  for  the1  rent.  Rex  v.  The 
Inhabitants  of  Ilvoe,  M.  44  G.  3.  362 

SHERIFF. 
See  PRACTICE,  No.  14. 

SHIP-REGISTER  ACTS. 

1.  Under  ihc  ship-register  acts  (26*  G.  3. 
c.  60.    and  34  G.  3.  c.68.)   a  bill  of 
sale  transferring  the  property  to  a  trus- 
tee, in  trust  for  the  underwriters  not 
named,  is  at  most  only  void  (if  at  all) 
as  to  the  objects  of  the  trust,  but  suf- 
ficient to  convey  the  legal  title  to  the 
trustees.     And   such  bill  of  sale  of  a 
ship  at  sea  is  valid,  notwithstanding 
the  omission  of  the  officer  at  the  out- 
port  to  which  the  ship  belonged  to  en- 
dorse the  entry  of  the  transfer  on  the 
oath  on  which   the  original  certificate 
of  registry  was  obtained,  and  to  make 
a  memorandum  thereof  in  the  book  of 
registry,  and  to  give  notice  of  the  same 
to    the  commissioners   in  London,  as 
required  by  sect.  16.  of  the  stat.  34  G. 
3.  c.  68.;   such  acts  to  be  done  by  the 
public   officer  being   only   directory. 
But  the  delivery  of  a  copy  of  the  bill 
of  sale  of  a  ship  at  sea  for  the  purpose 
of  making  such  entry  and  memoran- 
dum, and  giving  such  notice,  being  an 
act  required  to  be  done  by  the  party 
himself  to  whom  the  transfer  is  made, 
for  want  of  which  the  statute  avoids 
the   sale,  must  be  complied  with  in 
order  to  convey   the  property  :   and 
therefore  the  purchaser    under   such 
circumstances,   having  omitted  to  do 
so,  cannot  make  a  title  to  the  ship  per 
Saltum   by  getting   her  registered  de 
novo  in  another  port  where  he  resided 
at  the  time :  for  whatever  may  amount 
to  a  transfer  of  a  ship  to  another  port, 
•within  the  meaning  of  the  statutes,  at 
all  events  such    transfer  cannot    be 
made  by  one  who  has  no  interest  in  the 
ship.  Heath  v.Hubbard,  1 V.  43  G.3. 

110 

2.  In  an  action  on  a  policy,  the  property 
of  the  ship  may  be  proved  by  parol 
evidence  of  the  possession  of  the  as- 
sured, unless  disproved  by  the  produc- 
tion of  the  written  documents  of  the 


ship  under  the  register  acts.  And  held, 
that  such  parol  evidence  of  ownership, 
arising  from  possession  at  a  particular 
period,  wus  not  disproved  by  shewing 
a  prior  register  in  the  name  of  another, 
and  a  subsequent  register  to  the  same 
person.  Robertson  and  Thompson  v. 
1-rcnc/i,  T.  43  G.  3.  130 

SLANDER. 

See  COSTS,  No.  2. 

STAMP. 

1.  A  cognovit  containing  any  matter  of 
agreement,  as  to  take  the  debt  by  in- 
stalments, ought  to  have  an  agreement 
stamp;  and  if  it  have  not,  proceedings 
may    be    set   aside   for   irregularity. 
Rcardon  v.  Svcaby,  Tr.  43  G.  3.      188 

2.  A  van-ant  of  attorney  to  confess  judg- 
ment being  liable  as  a  deed  to  a  stamp 
duty  of  10*.   by  various  statutes  prior 
to  the  37  G.  3.  c.  1 11.,  which  imposes 
an  additional  duty  of  10s.  on  all  deeds, 
with  an  exception  of  bonds  and  letters 
of  attorney  is   within  such  exception, 
and  therefore  liable  only  to  a  duty  of 
10*.  as  before  that  statute.    Barrow  v. 
Mat/liter,  M.  44  G.  3.  43 1 

3.  An  award  in  writing  and  under  seal 
need  not  have  a  deed  stamp,  unless  de- 
livered as  a  deed;  but  being  only  deli- 
vered a*  an  award,  it  is  sufficient  if  it 
have  the  award  stamp  of  10s.  An 
award  which  is  required  to  be  made 
in  writing,  &c.  and  ready  to  be  deli- 
vered, at  such  a  time,  is  complete  if 
made  in  writing,  and  ready  to  be  deli- 
vered by  the  arbitrator  within  the  time, 
though  not  actually  delivered.  Brown 
v.  Vauser,  H.  44  G.  3.  584 

STOCK  JOBBING. 
In  an  action  on  the  stock-jobbing  act, 
7  G.  2.  c.  8.  s*  6.  to  recover  damages 
against  one  who  had  refused  to  accept 
and  pay  for  stock  agreed  to  be  sold  to 
him,  it  is  necessary  to  prove  an  actual 
transfer  of  the  stock  to  some  other  per- 
son before  the  action  brought :  and 
proof  alone  of  a  contract  to  sell  to 
such  other  person  before  the  action 
brought,  though  followed  up  by  an 
actual  transfer  afterwards,  is  not  suf- 
ficient to  maintain  the  action.  Heck- 
scher  and  others  v.  Gregory,  H. 
44  G.  3.  607 

STATUTES, 


STATUTES. 

Ilcory  VI. 
23.  c.  p.  (Bail  bond.)  568 

Henry  VIII. 
32.  c.  i6.  (Foreigner.  Lease.)  107 

Elizabeth. 

13.  c.  5.  (Covenous  judgment  or  bond.) 

5 

43.  c.  2.  *.  7.  (Maintenance  of  relations.) 

79 

James  I. 

21    c.  16.  s.  3.  (Statute  of  limitation.) 

600 

Car.  II. 

12.  c.  18.  (Ship  register.)  119 

16  &  17.  c.  2.  (Coals.)  388 

29.  c.  3.  s.  4.  (Stat.  of  frauds.  Marriage 

articles.)  201 

s.  5  &  6.  (Will.)  415 

s.  16,  (Writs  of  execution.)  534 

William  and  Mary,  and  William. 
3.  c.  1.  (Infant  Devisee.)  485 

7  &  8.  c.  22.  (Ship  register.)  119 

Anne, 

3  &  4.  c.  p.   (Inland  bills  of  exchange.) 

65 

9.  c.  14.  (Assault  for  money  won  at  gam- 
ing-) 174 

12.  st.  2.  c.  17-  (Coals.)  387 

George  L 

7.  c.31.  (Bankrupt.)  438 

11.  c.  4.  (Corporation.  Election.)    299 

George  II. 

2.  c.  24.  (Bribery  act.)  180 
c.36.  (Mariners.)                       563 

3.  c.  26.  (Coals.)  385 
5.  c.  30,  (Bankrupt.)  438 
7.  c.8.  (Stockjobbing.)                  607 

19-  c.  37.  (Insurance.)  396 

31.  c.  32.  s.  6.  (Venders  of  plate.)]    3  46 

George  III. 
7.  f.  23.  (Coals)  388 

13.  c.  78.  s.l.  (Surveyor  of  highways.) 

142 

17.  c.  26.  (Annuity  act.)  85 

26.  c.  60.  (Ship  register.)  110 

34.  c.  68.  (Ship  n-gister.)  1 10 

37.  c.  73.  (Mariners.)  563 
c.  111.  (Stamps.)                         431 

38.  c.  5'2.  (Indictment,  certiorari,  costs.) 

228 
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42.  c.  66.  (Volunteers.)  512 

43.  c.  96.     (General  defence.  Volun- 
teers.) ib. 

f.  121.  (Volunteers,)  *5. 

TENANT  IN  COMMON. 
1.  Semble  that  a  sale  of  the  whole  of  a 
ship  by  one  who  is  only  aparl  owner, 
in  exclusion  of  the  right  of  another 
who  is  tenant  in  common  with  him,  is 
not  equivalent  to  the  destruction  of  the 
subject  matter  mediately  or  immedi- 
ately, so  as  to  enable  his  co-tenant  to 
maintain  trover  against  him  for  it. 
Heath  v.  Hubbard,  T.  43  G.  3.  1 10 
Fide  TROVER,  No.  2. 

TENURE. 

See  LANDLORD  and  TENAXT. 
Where  the  lord  of  a  customary  manor  by 
his  deed,  made  since  the-statute  of  quia 
emptores,  granted  to  his  customary 
tenant,  who  then  held  by  the  payment 
of  certain  customary  rents  and  other 
sea-vices,  that  in  consideration  of  a  6i 
penny  fine,  (or  6l  years  rent,)  Ke  the 
lord  ratified  and  confirmed  to  the  te- 
nant and  his  heirs  all  his  customary 
and  tenant  right  estates,  with  the  ap- 
purtenances, &c.  and  granted  that  the 
tenant  and  his  heirs  should  be  thereof 

freed,  acquitted,  exempted,  and  dis- 
charged from  the  payment  of  all  rents, 

fines,  heriots,  fyc.  dues,  customs,  ser- 
vices, and  demands,  at  any  time  there- 
after happening  to  become  due  in  re- 
spect of  the  tenancy  ;  except  one  penny 
yearly  rent,  and  also  excepting  and  re- 
serving suit  of  court,  with  the  service 
incident  thereto ;  and  sating  and  re- 
serzatg  all  royalties,  escheats,  and  for- 
feitures, and  all  other  advantages  and 
emoluments  belonging  to  the  signory, 
so  as  not  to  prejudice  the  immunities 
thereby  granted  to  the  tenant ;  and 

ialso  granted  liberty  to  cut  timber,  and 
to  sell  or  lease,  &c.  without  licence: 
held  that  such  conjirmation  to  the  te- 
nant of  his  customary  and  tenant-right 
estate  freed,  &c.  from  all  rents  and  ser- 
vices, except,  &c.  was  tantamount  to  a 
release  of  those  rents  and  services  not 
specifically  cxcepted  ;  and  that  by  vir- 
tue thereof  the  customary  tenement 
became  frank-tee,  or  held  in  free  and 
common  socagtv;  and  thai  the  old  cus- 
tomary 
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TITLE. 


'I'll  OVER. 


toraary  estate,  which  Ix-forc  was  not 
devisable,  was  extinguished,  and  be- 
came thereupon  devisable  by  the  sta- 
tute of  wills.  Such  customary  estates, 
which  are  peculiar  to  the  North  of 
England,  are  not  freehold,  but  seem  to 
tall  under  the  same  "em-nil  consiiK-ra- 
tion  as  copyholds,  alienable  by  bar- 
gain and  sale  and  admittance  thereon, 
;ind  not  holden  at  the  wiJl  of  the  lord. 
Doe  d.  Reay  v.  Huntingdon  and  others, 
M.  44  G.  3.  271 

TIME. 

1.  The  plaintiff  is  entitled  to  recover  for 
»oods  sold  and  delivered  upon  credit 
for  a  certain  time  ;  it  appearing  by  the 
special  memorandum  that  the  bill  was 
filed  on  a  day  subsequent  to  the  expi- 
ration of  the  credit,  though  the  writ 
appeared  to  have  issued  before.  But  if 
the   defendant  were  actually  arrested 
before  the  credit  expired,  seinble  that 
he  has  his  remedy  in  damages.    Swan- 
cott  v.  West  garth,  T.  43  G .  3.  75 

2.  Where  goods  were  sold  upon  a  con- 
tract that  the  vendee  was   to  pay  for 
them   in  three  months  by  a  bill  of  two 
months:  held  that  the  contract  was  for  a 
credit  offa'e  months,  and  therefore  that 
assumpsit  for  goods  sold  and  delivered 
could  not  be  brought  at  the  end  of  three 
months  upon  the  neglect  of  the  vendee 
to  give  his  bill  at  two  months  ;  the  re- 
medy being  by  a  special  action  on  the 
case  for  damages  for  the  breach  of  con- 
tract in  not  giving  such  bill.     Mitssen 
v.  Price  and  another,  T.  43  G.  3.     147 

S.  P.  in  Miller  v.  Shawe,  Lancaster 
Lent  assizes,  1801,  cor.  Chtunbre  J. 
But  after  the  time  of  credit  expired 
indebitatus  assumpsit  lies.  ib. 

TITLE. 
See  GRANT. 

Where  oi*e  declared  in  case  for  ob- 
structing a  water-course,  upon  \mpos- 
sension  of  a  mill  with  the  appurtenances, 
and  that  by  reason  of  sack  his  possession, 
he  htid  a  right  to  the  use  of  water  running 
ina  certain  tunnel  to  the  mill ;  such  al- 
legation is  not  supported  by  proof  that 
tlie  tunnel  was  made  on  the  defend- 
ant's land,  which  he  had  agreed  to  let 
the  plaintiff  have  for  this  purpose  for 


a  certain  consideration,  but  of  which 
no  conveyance  was  made  by  the  defend- 
ant to  the  plaintiff',  and  he  had  since 
refused  assent :  because  the  plaintiff 
had  not  the  water  by  reason  of  his  pos- 
session of  the  mill,  &c.  but  by  parol 
licence  or  contract,  which  could  not 
pass  the  title  to  the  land  ;  and  as  a  li- 
cence was  revocable,  and  revoked. 
Fentiman  v.  Smith,  T.  43  G.  3.  107 

TRIAL. 
See  VENUE. 

TROVER. 
See  EXECUTOR  DE  SON  TORT. 

1.  Semble  that  a  sale  of  the  whole  of  a 
ship  by  one  who  is  only  apart  owner, 
in   exclusion  of  the  right  of  another 
who  is  tenant  in  common  with  him,  is 
not  equivalent  to  the  destruction  of  the 
subject  matter  mediately  or  immedi- 
ately, so  as  to  enable  his  co-tenant  to 
maintain   trover  against   him  for  it. 
Heath  v.  Hubbard,  T.  43  G.  3.       110 

2.  But  if  the  subject  matter  be  actually 
destroyed  by  one  tenant  in  common, 
trover  will  lie  against  him  by  his  co-te- 
nant. And  where  it  appeared  that  one 
tenant  in  common  forcibly  took  a  ship 
out  of  the  other's  possession,  and  se- 
creted it  from  him,  so  that  he  knew  not 
where  it  was  carried,  and  changed  the 
name  of  it,  and  it  afterwards  got  into 
a  third  person's  hands,  who  sent  it  on 
a  foreign  voyage  where    it  was  lost, 
Lord    C.J.King  left  it  to  the  jury, 
whether  under  the  circumstances  the 
destruction  was  not  by  the  defendant's 
(the  tenant  in  common's)  means  :  and 
the  jury  finding  in  the  affirmative,  the 
Court,  on  motion  fora  new  trial,  ap- 
proved of  the  Chief  Justice's  direction, 
and  refused  to  set  aside  the  verdict. 
Barnardiston  v.  Chapman,   H.  7  G.  1. 
C.  B.  Lord  King's  MS.  cited  in  Heath 
v.  Hubbard.  121 

3.  Whether  the  mere  indorsement  of  a 
bill    of  lading   to  an   agent  to  enable 
him  to  receive  the  goods  on  account 
of  his  principal,  without  any  consider- 
ation, will  enable  such  agent  to  main- 
tain trover  in  his  own  name  for  the 
goods,  Quaere?  and  semble  not.    Coxe 
and  others  v.   Harden  and  others,  M. 
44  G. 3.  211 

USAGE 


VENUE. 

US^GE. 

It  seems  that  contemporaneous  and  con- 
tinued usage  may  be  resorted  to  in  aid 
of  the  construction  of  doubtful  words 
in  an  old  charter.  Rex  v.  Osbourne, 
M.  44  G.  3.  327 

USURY. 

1.  The  acceptor  of  a  bill,  dated  4th  of 
July,  and  due  7th  of  September,  taking 
a  premium  of  6d.  in  the  pound  from 
the  indorsee  and  holder  for  payment  of 
the  bill  on  the  20th  of  August  before 
it  was   due,   is  not  guilty  of  usury  ; 
there  being   no  loan    or   forbearance. 
Barclay    qui    tarn    v.    Walmtlci/,    T. 
44  G.  3.  55 

2.  To  make  usury  there  must  either  be  a 
direct  loan  and  a  taking  of  more  than 
legal  interest  for  the  forbearance  of  re- 
payment ;  or  there  must  be  some  de- 
vice for  the  purpose  of  concealing  or 
evading  the  appearance  of  a  loan  and 
forbearance,    when    in  truth   it  was 
such.  ib. 

VENUE. 

1.  An  information  at  common  law  for  a 
conspiracy  between  the  captain  and 
purser  of  a  man  of  war  for  planning 
and  fabricating  false  vouchers  to  cheat 
the  Crown,  (which  planning  and  fabri- 
cation were  done  upon  the  high  seas,) 
is  well  triable  in  Middlesex,  upon 
proof  there  of  the  receipt  by  the  Com- 
missioners of  the  Navy  of  the  false 
vouchers  transmitted  thither  by  one  of 
the  conspirators  through  the  medium 
of  the  post,  and  the  application  there 
-by  a  third  person,  a  holder  of  one  of 
such  vouchers  (a  bill  of  exchange)  for 
payment,  which  he  there  received. 
Ilex  v.  Brisac  and  Scott,  T.  43  G.  3. 

164 

2.  So  where  an  indictment  for  a  conspi- 
racy was  laid  in  Middlesex,  where  acts 
done  by  some  of  the  conspirators  were 
proved,  acts  done  by  others  of  the  con- 
spirators in  other  counties  were  given 
in  evidence  against  them.  Rex  \.Bowes 
and  others,  in  1787,  cited  ib.          171 

3.  An  amendment  allowed  in  an  action 
for  a  penalty  under  the  bribery  act,  by 
altering  the  venue  from  the  county  at 
large  to  an  interiorjurisdiction,  after 
the  time  limited  for  commencing  a  new 
action  ;  the  particularity  of  the  decla- 
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ration  making  it  appear  probable  to  the 
Court  that  the  plaintiff  was  proceeding 
on  the  same  fact  for  which  the  action 
was  originally  brought  when  laid  by 
mistake  in  the  wrong  county,  though 
there  were  no  affidavit  that  it  was  the 
same.  Petre  v.  Craft,  H.  44  G.  3.  433 

4.  Such  amendment  allowed,  though  it 
appeared    that     there    were   distinct 
causes  of  action  in  the  two  different 
counties,    upon  an  affidavit  that  the 
plaintiff  proceeded  on   a  mistake  in 
supposing  that  both  causes  of  action 
could  be  proved  in  the  county  where 
the  election   was  holden.     Dover  v. 
Mcstaer,  H.44G.  3.  435 

5.  The  offence  of  sellingcoaSs  of  a  different 
description  from  those  contracted  for, 
upon  the  stat.  3  G.  2.  c.  26.  *-  4.  is 
complete  in  the  county  where  the  coals 
are  deKwed,  and  not  where  they  were 
contracted  for,  the  contract  not  being 
for  any  specific  parcel  of  coals,  but 
for  a  certain  quantity  of  .a  certain  de- 
scription. But  the  not  justly  measuring 
such  coals  is  a  local  omission  of  a  local 
act,  required  by  the  13th  section  of  the 
act  to  be  performed  at  the  place  where 
the  coals  are  kept  for  sale,  at  which 
place  the  bushel  of  Queen  Anne  is  ire- 
quired  to  be  kept  and  used  for  the  pur- 
pose of  measuring  the  coals  iuio  sadss 
of  a  certain  description,  in  which  .they 
are   to  be  carried  to  the  buyer  ;  acd 
therefore  the  offence  is  local,  and  must 
be  laid  in  the  county  where  the  coal* 
were  put  into  the  sacks  without  having 
been   so  justly  measured.     Butter  field 
qui  itam  v.  Windlc  and  another,  J\JL.  34 
G.  3.  38S 

6.  Where  the  cause  of  action  arose  partly 
in  Derbyshire  and  partly  in  Ireland, 
the  Court  refused  to  change  the  veivue 
from  London  to  Derby,  on  an  afiida-vrt 
that  the  cause  of  action  arose  in  D.. 
and  /.  and  not  in  London  or  elsewhere 
than  in  D.  and  I.  Walker  v.  IViight, 
H.  44  G.  3,  '  495 

VOLUNTEER  CORPS. 

Members  of  volunteer  corps,  enrolled  wi- 
der the  regulations  of  the  stat.  45  .G.. 
3.  c.  66.  arc  entitled  to  resign  on  due 
notification  of  such  their  intention  ;not 
being  restrained  fn-m  such  liberty  of 
resignation  by  the  rules  of  the  corps  to 

which 


WITNESS. 


which  they  be-long,  or  its  conditions  of 
service  :  and  this  liberty  is  not  taken 
away  by  stat.  43  G.  3.  c.  5)6'.  (the  Ge- 
neral DefenceAct,)  which  distinguishes 
between  volunteer  corps,  and  volunteers 
vndtr  that  act  ;  i.  c.  such  as  offer  them- 
selves voluntarily  to  serve  in  lieu  of  the 
compulsory  levy.  And  the  stat.  43  6'. 
3.  r.  1^1.  attaches  only  on  corps  of 
volunteers  at  the  time  of  an  actual  inra- 
*io»,  and  has  no  retrospective  opera- 
tion on  those  who  had  ceased  to  bear 
that  character  before  actual  invasion. 
JJrr*  v.  Doivley,  II.  44  G.  3.  512 

WAGES. 

See  ASSUMPSIT,  No.  1.    MASTER  AND 
MARINER,  or  EMBARGO. 

WATER  COURSE. 
Ste  PLEADING,  No.  1.,  or  TITLE,  No.l. 

WILL. 

Where  one  devised  lands  to  two  trustees 
in  trust  for  certain  purposes  by  a  will 
duly  executed  and  attested  :  and  he 
afterwards  struck  out  the  name  of  one 
of  those  trustees,  and  i  nserted  the  names 
of  two  others;  leaving  the  general  pur- 
poses of  the  trust  unaltered,  though 
varying  in  certain  particulars  ;  and  did 
not  republish  his  will  ;  held  that  his 
intent  appearing  to  be  only  to  revoke 
by  the  substitution  of  another  good  de- 
vise to  other  trustees  ;  as  such  new  de- 
vise could  not  take  effect  for  want  of 
the  proper  requisites  of  the  statute  of 
frauds,  it  should  not  operate  as  a  revo- 
cation ;  or  at  most  it  could  only  ope- 
rate as  a  revocation  pro  tanto,  as  to  the 
trustee  whose  name  was  obliterated, 
leaving  the  devise  good  as  to  the  old 
trustee  whose  name  was  retained.  Short 
d.  Gastrell,  Widow,  v.  Smith  and  ano- 
ther, M.44  G.  3. 


WITNESS, 
1.  In  an  action  on  the  stat.  2  G.  2.  c.  24. 


for  bribery  at  an  election  for  members 
to  strve  in  parliament,  it  is  no  objec- 
tion to  the  competency  of  a  witness  for 
the  plaintiff' to  prove  such  bribery,  that 
a  similar  action  was  pending  against 
the  witness  himself  for  bribery  at  the 
same  election,  and  that  he  claimed  to 
be  the  first  discoverer  of  the  bribery 
of  the  defendant,  and  meant  to  avail 
himself  of  it,  if  necessary,  in  case  of 
the  defendant's  conviction.  Heward 
v.  Shipley,  T.  43  G.  3.  180 

2.  A.  having  brought  an  action  against 
.B.,  the  latter  filed  a  bill  in  equity 
against  him  for  a  discover}'  and  injunc- 
tion, and  for  an  account;  to  which  A. 
having  put  in  his  answer,  denying  the 
allegations  of  B.,  which  involved  the 
merits  of  the  suit  at  law,  the  injunction 
was  dissolved  :  on  which  answer  B.  in- 
dicted A.  for  perjury ;  and  the  indict- 
ment and  action  coming  on  to  be  tried 
at  the  same  assizes,  the  indictment 
standing  first :  held,  that  B.  was  a  com- 
petent witness  to  prove  the  perjury,  as 
he  could  not  avail  himself  of  the  con- 
viction of^.  in  any  civil  proceeding 
between  them  either  rn  law  or  equity, 
Rtx  v.  Boston,  Hil.  44  G.  3.  572 

3.  Equity  refused  leave  to  file  a  supple- 
mental bill  in  nature  of  a  bill  of  review, 
in  consequence  of  a  conviction  of  a 
witness  in  the  original  proceeding  for 
perjury,  which  conviction  was  obtained 
on  the  evidence  of  the  plaintiff  in  the 
suit   as  well  as  of  others.     Bartlett 
v.  Pickersgill,  Tr.  32  $  33  G.  2.  in 
Chancery,  cited  ib. 

4.  A  habeas  corpus  ad  testificandum  issued 
to  bring  up  a  prisoner  to  give  evidence 
before  an   election  committee  of  the 
House  of  Commons,  on  affidavit   of 
service  of  a  rule  to  shew  cause  on  the 
different   persons  concerned,    and  no 
cause   shewn.      In   the  Matter  of  Sir 
Edvard  Price,  a  Prisoner,  //.  44  G.  3. 
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